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Decided  14  September,  1808. 
NICKEKSON  r.  NICKERSON. 

[48Pac.-l23;  54  Pac.  277.] 

1.  A ppEAii— Abatement  of  Action.— The  death  of  the  husband  pending  an 

appeal  by  him  from  a  decree  of  divorce  which  determines  the  property  rights 
of  the  parties,  does  not  abate  the  action  nor  the  appeal ;  but  6oth  survive  to 
the  heirs  of  the  deceased:  State  v.  Martin,  80  Or.  lOH,  cited. 

2.  DivoRCB— Cruelty.*— It  Is  no  ground  for  divorce  that  plaintiff  was  unable  to 

get  along  with  defendant's  son  by  a  former  marriage,  who  was  impudent, 
saucy,  and  sometimes  abusive,  to  her,  and  that  defendant  refused  to  send 
away  his  son  when  plaintiff  said  one  of  them  must  go,  and  that  on  her 
returning,  and  attempting  to  enter  the  house,  she  was  prevented  by  the  son 
trom  doing  so;  the  conduct  of  the  son  not  having  been  encouraged  or 
approved  by  defendant. 

From  Linn  :     Henry  H.  Hewitt,  Judge. 

Suit  by  Elizabeth  M.  Nickerson  against  Hugh  Niek- 
erson  for  a  divorce  on  the  ground  of  cruelty,  in  which 
she  had  a  decree.  Defendant  appealed  and  died,  where- 
upon there  was  a  motion  to  dismiss  the  appeal,  which 
was  denied  and  the  cause  finally  reversed. 

Motion  Overruled:     Reversed. 

•Note.— A  monograph  of  fifteen  pages  on  Cruelty  as  a  Ground  for  Divorce  is 
printed  In  65  Am.  St.  Rep.  69,  where  the  authorities  ( Including  the  Oregon  cases ) 
are  grouped  in  proper  classes.  8ee,  also,  authorities  collected  in  a  note.  Cruelty 
and  Inhuman  Treatment  as  a  Ground  for  Divorce,  tt  L.  R.  A.  187,  and  Drunken- 
ness as  AfTectlng  Cruelty,  84  L,  R.  A.  454.— Reporter. 
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For  appellant  there  was  a  brief  over  the  name  of 
Whitney  &  Netvport,  with  oral  arguments  by  Messrs.  N, 
M.  Newport y  Melvin.  C,  George^  and  Wm,  M.  Gregory, 

For  respondent  there  was  a  brief  over  the  name  of 
Weatherford  &  Wyatt,  with  oral  arguments  by  Mr.  Jas. 
K.  Weatherford. 


ON    MOTION    TO    DISMISS   THE    APPEAL. 

Mr.  Justice  Wolverton  delivered  the  opinion. 

1.  The  plaintiff,  on  January  27,  1896,  obtained  a  de- 
cree of  divorce  against  the  defendant,  and  thereby  the  title 
to  an  undivided  third  of  defendant's  real  property.  The 
defendant  sought  a  divorce,  also,  by  cross  bill,  which 
was  dismissed.  After  an  appeal  had  been  perfected  the 
defendant 'died,  and  both  parties,  by  their  respective 
attorneys,  upon  suggesting  his  death,  filed  motions  to 
dismiss  the  appeal,  but  for  very  different  purposes. 
Counsel  for  defendant  claims  that  his  death  abates  the 
suit,  and  that  this  Court  should  dismiss  the  appeal,  with 
directions  to  the  court  below  to  dismiss  the  suit,  so  that 
the  relation  of  the  parties  would  then  stand  as  if  no  suit 
had  ever  been  begun  or  decree  rendered ;  while  the 
plaintiff  claims  that  defendant's  death  abates  the  appeal 
only,  and  that  the  decree  of  the  court  below  remains  in 
full  force  and  effect,  as  a  final  determination  of  the 
rights  of  the  parties  thereto.  Neither  position  can  be 
maintained.  In  Day  v.  Holland^  15  Or.  464  (15  Pac. 
855) ,  it  was  decided  that  under  the  Code  procedure  an 
appeal  from  a  decree  does  not  break  it  up  nor  vacate  it, 
and  that  it  may  be  carried  into  execution  notwith- 
standing the  appeal,  unless  stayed  by  a  supersedeas 
undertaking.     We  are  aware  that  there  is  a  strong  dis- 
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senting  opinion  in  the  cause  cited,  wherein  cogent 
reasons  are  given  why  the  old  equity  practice  should 
still  prevail  in  that  regard,  notwithstanding  the  innova- 
tions of  the  Code  ;  but  we  feel  bound  by  the  prevailing 
opinion,  and  are  constrained  to  follow  it  as  a  precedent. 
It  is  provided  by  statute  that  "  No  action  shall  abate  by 
the  death,  marriage,  or  other  disability  of  a  party,  or  by 
the  transfer  of  any  interest  therein,  if  the  cause  of  action 
survive  or  continue  ;"  and  that  "An  action  for  a  wrong 
shall  not  abate  by  the  death  of  any  party,  after  the  ver- 
dict has  been  given  therein,  but  the  action  shall  proceed 
thereafter  in  the  same  manner  as  in  cases  where  the 
cause  of  action  survives."  Hill's  Ann.  Laws,  §§  38,  39. 
These  appear  to  be  all  the  statutory  provisions  per- 
taining to  the  subject. 

It  is  quite  apparent,  from  the  very  nature  of  things, 
that  the  cause  of  suit  does  not  survive  the  death  of  a 
party  where  the  only  relief  sought  is  a  dissolution  of  the 
marriage  relations,  for  death  effectuates  more  surely  the 
very  end  which  it  is  the  especial  purpose  of  the  suit  to 
accomplish.  As  was  said  by  Cotton,  L.  J.,  in  Stanhope 
V.  Stanhope,  11  Prob.  D.  W.  103,  105,  *'It  would  be  a 
singular  thing,  if,  after  the  marriage  had  been  dissolved 
by  death,  there  were  power  to  declare  it  at  an  end  on 
another  ground."  The  authorities  are  uniform  upon 
this  proposition  :  See  Barney  v.  Barney y  14  Iowa,  189  ; 
Wilson  V.  Wilson,  73  Mich.  620  (41  N.  W.  817)  ;  Kirsch- 
ner  v.  Deitrich,  110  Cal.  502  (42  Pac.  1064)  ;  Pearson  v. 
Darrington,  32  Ala.  253 ;  MeCurley  v.  McCurley,  45  Am. 
Rep.  720.  But,  where  the  consequences  of  the  divorce 
are  such  as  affect  the  property  rights  of  the  parties  to  the 
suit,  the  heirs  or  personal  representatives  may  have  such 
an  interest  in  the  litigation  as  that  the  cause  will 
survive,  not  for  the  purpose  of  continuing  the  contro- 
versy touching  the  right  of  divorce  within  itself;  but 
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for  the  ascertainment  of  whether  the  property  has  been 
rightfully  diverted  from  its  appropriate  channel  of  devo- 
lution. The  present  case  furnishes  a  good  illustration. 
Had  the  defendant  died  prior  to  the  divorce,  his  real 
property  would  have  descended  to  his  heirs,  subject  to 
his  widow's  right  of  dower,  but  under  the  decree  she 
obtains  an  undivided  one-third  interest  absolute  therein, 
results  of  very  different  significance.  So  that  the  heirs 
have  an  interest  in  continuing  the  controversy  to  deter- 
mine whether  they  have  been  rightfully  or  wrongfully 
affected  in  their  property  rights  :  See  Thomas  v.  Thomas, 
57  Md.  504 ;  Downer  v.  Howard,  44  Wis.  82. 

It  has  been  suggested  that  the  relief  which  the  statute 
affords  by  giving  the  prevailing  party  in  the  suit  a  one- 
third  interest  in  the  lands  of  the  spouse  is  but  an  inci- 
dent to  the  divorce,  and  operates  as  a  penalty  for  a  vio- 
lation of  the  marital  relations.  And  so  it  is,  but  it  does 
not  follow  that  the  suit,  after  divorce  granted,  or  even 
that  the  appeal,  abates  upon  the  death  of  a  party 
thereto.  At  common  law  the  general  rule  is  that  crim- 
inal actions  abate  with  the  death  of  the  accused,  but  if 
the  crime  be  that  of  treason,  or  felony  which  works  an  at- 
tainder, the  heirs  or  personal  representatives  may  prose- 
cute an  appeal  to  reverse  the  attainder  (State  v.  Martin, 
30  Or.  108,  47  Pac.  196),  although  the  forfeiture  is  but 
an  incident  of  tlie  action.  The  cause  was  permitted 
to  sui-vive  to  prevent  a  wrongful  devolution  of  the 
property  of  the  deceased,  should  it  appear  tliat  the 
judgment  of  attainder  was  erroneous.  The  analogy  is 
apparent  without  elucidation.  The  clause  of  the  statute 
preventing  either  party  from  contracting  marriage  with 
a  third  until  the  period  allowed  for  the  appeal  has 
expired  is  a  wise  precautionary  measure  to  prevent  the 
evil  results  wliich  might  arise  from  conflicting  marriage 
relations    should    the    decree   of    the   court    below  be 
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reversed,  but  was  not  intended  to  suspend  the  decree. 
Such  a  decree  has  the  * 'effect  to  terminate  the  marriage," 
and  its  finality  must  be  governed  and  determined  by  the 
same  rules  as  are  applied  in  other  suits  in  equity.  From 
these  considerations  we  conclude  that  the  suit  did  not 
abate  by  the  death  of  the  defendant,  except  as  it  per- 
tains to  the  cross  bill,  neither  does  the  appeal,  but  that 
the  cause  and  the  appeal  both  survive  to  the  heirs  of  the 
deceased,  and  they  may  prosecute  the  cause  in  this  Court 
for  the  purpose  of  determining  whether  the  divorce  was 
rightfully  granted,  to  the  end  that  conflicting  property 
rights  as  between  them  and  the  plaintiff  may  be  settled 
and  determined.  Both  motions  will  therefore  be  disal- 
lowed. 

Motions  Ov*:rruled. 

on  the  merits. 
Mr.  Justice  Bean  delivered  the  opinion. 

2.  This  is  a  suit  for  divorce.  The  allegations  of  the 
complaint  are  to  the  effect  that  a  son  and  daughter  of 
the  defendant  by  a  former  marriage  grossly  mistreated 
and  abused  the  plaintiff,  with  the  defendant's  consent 
and  knowledge,  and  so  poisoned  his  mind  against  lier 
that,  on  or  about  the  first  of  June,  1894,  he  compelled 
her  to  leave  home,  and  remain  away,  and  he  has  since 
refused  to  live  and  cohabit  with  her  as  his  wife.  The 
plaintiff  had  a  decree  in  her  favor,  and  the  defendant 
appealed. 

The  evidence  is  somewhat  voluminous,  but  we  do  not 
deem  it  necessary  to  discuss  it  at  any  considerable 
length.  It  appears  that  the  plaintiff  and  defendant 
were  married  in  March,  1883,  and  were  both  at  the  time 
well  advanced  in  years,  tlie  plaintiff'  being  sixty  years  of 


6  NiCKERSON   V.  NiCKERSON.  [34   Or. 

age  and  the  defendant  some  six  years  her  senior.  Both 
parties  had  been  previously  married,  and  two  of  defend- 
ant's minor  children — a  boy  named  Elmer,  about  twelve, 
and  a  daughter  named  Nettie,  some  four  years  of  age — 
became  members  of  plaintiflF's  and  defendant's  family, 
and  continued  to  live  with  them  until  the  time  of  their 
separation.  The  personal  relations  between  the  plaintiff 
and  defendant  were  at  all  times  of  the  most  pleasant 
character,  and  no  claim  is  made  that  the  defendant  ever 
mistreated,  abused  or  neglected  her  in  any  way.  The 
unfortunate  separation  was  the  result  of  the  inability  of 
plaintiff  to  live  agreeably  with  the  children  of  the 
defendant,  and  especially  his  son,  Elmer.  It  seems  that 
for  some  time  before  the  separation  the  relations  between 
the  plaintiff  and  Elmer  were  unpleasantly  strained,  and 
she  claims  that  she  remonstrated  with  the  defendant 
about  Elmer's  conduct,  and  that  he  refused  to  control 
him,  and  that  finally,  because  she  could  not  get  along 
with  Elmer,  the  defendant  compelled  her  to  leave  home. 
For  the  defendant  the  contention  is  that  the  plaintiff 
left  voluntarily  because  he  would  not  drive  his  son  away 
from  home,  and  we  are  of  the  opinion  that  this  is  the 
most  probable  theory  of  the  case.  It  is  simply  one  of 
those  unfortunate  separations  which  often  take  place 
between  a  husband  and  wife  on  account  of  the  children 
of  one  or  the  other  by  a  former  marriage.  That  Elmer 
was  impudent,  saucy,  and  sometimes  abusive,  to  his 
stepmother,  is  unquestioned  ;  but  his  conduct  was  not  of 
such  a  character  as  to  justify  her  in  leaving  her  husband 
on  that  account,  even  if,  as  she  says,  he  was  unable  to 
control  his  son.  Elmer's  conduct  was  neither  encour- 
aged nor  approved  by  the  defendant,  and  he  seems  to 
have  done  all  that  could  reasonably  be  expected  of  him 
to  promote  harmony  in  the  family.  And,  besides,  plain- 
tiff was  not  altogether  blameless.     She  did  not  show 
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that  kindly  regard  for  the  welfare  of  her  stepson  which 
should  characterize  the  conduct  of  an  adopted  mother. 
She  was  indiflferent  to  his  comfort.  He  was  locked  out 
of  the  house,  and  compelled  to  sleep  in  the  barn  or  else- 
where, if  he  was  not  home  by  a  given  time ;  he  went 
without  his  meals  if  he  was  not  on  hand  promptly  at 
meal  times,  and  in  many  other  ways  the  conduct  of  the 
plaintiff  was  such  as  was  calculated  to  harass,  annoy, 
and  vex  him.  Of  course,  this  was  no  excuse  for  his 
conduct,  but  it  does  afford  a  reason  why  it  should  not  be 
deemed  sufficient  to  support  a  decree  of  divorce. 

The  plaintiff  claims  that  she  was  driven  away  from 
home  by  the  defendant,  but  the  evidence  of  numerous 
witnesses  is  to  the  eflfect  that  she  had  repeatedly  said 
that  she  and  Elmer  could  not  live  in  the  same  house,  and 
that,  if  the  defendant  did  not  make  him  leave,  she  would 
go  herself ;  and  these  witnesses  are  practically  corrobo- 
rated by  her  own  testimony,  for,  when  asked  on  her  di- 
rect examination  to  tell  all  that  occurred  at  the  time  her 
husband  told  her  to  leave,  she  said  :  "  'Well,'  he  says  to 
me,  he  says,  *you  want  me  to  do  what  you  wouldn't  do 
yourself,'  and  I  says,  'What's  that?'  I  asked  him  what 
that  was,  and  he  says,  'You  want  me  to  drive  Elmer  off.' 
I  says,  'No,  I  never  said  anything  of  that  kind  ;  I  never 
told  you  to  do  that ;  I  never  said  any  such  thing.'  Then 
he  says,  'I  want  you  to  go  and  talk  with  Elmer,'  and  I 
says,  'No,  I  won't  do  that ;'  and  then  he  wanted  me  to 
go  with  him,  and  I  says,  'No,  I  won't  do  any  such  thing.' 
Then  he  says,  'That  settles  it;  you  will  have  to  go.'  " 
And  the  testimony  of  the  other  witnesses  on  behalf  of  the 
plaintiflF,  who  were  present  at  the  time,  is  substantially 
to  the  same  effect .  This  indicates  very  clearly  that  plain- 
tiff had  suggested,  if  not  demanded,  that  the  defendant 
should  compel  Elmer  to  go  away  from  home,  and  that 
the  matter  was  being  discussed  by  them  at  the  time  ;  and, 
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further,  that  the  defendant  showed  a  much  stronger  dis- 
position to  have  the  plaintiff  make  her  peace  with  Elmer 
than  she  herself  exhibited,  and,  when  she  refused  to  make 
any  attempt  whatever  to  reconcile  her  difference  with  him, 
the  defendant  said,  *'That  settles  it;  you  will  have  to 
go,"  meaning,  no  doubt,  that  such  could  be  the  only  re- 
sult of  the  conditions  imposed  by  her.  Much  is  claimed 
for  the  fact  that  a  few  days  after  she  left  home  she  re- 
turned, and,  on  attempting  to  enter  the  house,  was  pre- 
vented from  doing  so  by  Elmer.  But  both  parties  were 
no  doubt  to  blame  in  this  transaction .  She  was  evidently 
attempting  to  assert  her  right,  as  she  claimed,  to  enter 
the  house,  whether  she  was  welcome  or  not ;  and  Elmer, 
prompted  by  a  like  spirit,  was  endeavoring  to  prevent  her 
from  doing  so.  Nothing  can  be  justly  claimed  on  either 
side  from  this  incident.  The  whole  secret  of  the  trouble 
in  this  case,  as  clearly  appears  from  the  testimony,  was 
the  inability  of  the  plaintiff  to  live  amicably  with  the  de- 
fendant's children  ;  but  that  is  no  ground  for  a  divorce. 
Such  a  condition  of  affairs  is  one  of  the  probable  inci- 
dents of  a  marriage  of  that  character. 

And,  besides,  this  case  smacks  very  largely  of  a  suit 
instituted  for  the  purpose  of  acquiring  property  rights, 
rather  than  a  dissolution  of  the  marriage  contract.  At  the 
time  it  was  instituted  the  defendant  was  seventy-six  years 
of  age,  in  feeble  health,  and  has  since  died.  Before  the  con- 
summation of  the  marriage,  both  parties  were  the  owners 
of  real  and  personal  property  of  about  equal  value,  in  view 
of  which  they  entered  into  an  antenuptial  contract,  by 
which  it  was  stipulated  and  agreed  "that  the  property  of 
each  shall  be  and  remain  separate,  and  tliat  we  do  waive 
all  claim  of  right  of  dower  and  curtesy  to  the  personal  or 
real  property  of  each  other  that  the  laws  of  Oregon  do  or 
may  permit,  and  that  the  debts  of  eacli  shall  be  paid  out 
of  the  property  of  the  party  contracting  such  debts  ; ' '    and 
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'*that  at  the  decease  of  either  of  the  above  contracting 
parties  that  the  other  or  remaining  party  will  deliver  up 
any  or  all  property  belonging  to  the  deceased,  to  his  or 
her  legal  heirs  of  the  body,  or  any  other  legal  represen- 
tatives, and  to  claim  no  part  or  portion  of  the  same."  It 
is  claimed,  and  may  be  conceded  for  the  purposes  of  the 
case,  that,  notwithstanding  this  contract,  the  successful 
party  in  a  proceeding  for  a  divorce  would,  under  the 
statute,  be  entitled  to  an  undivided  one-third  of  the  real 
property  of  the  other,  yet  it  affords  a  cogent  reason  why 
this  Court,  before  affirming  the  decree  of  the  court  be- 
low, should  be  certain  that  it  is  fully  supported  by  the 
testimony,  when  its  only  eflfect  is  to  vest  the  title  to  a  large 
amount  of  property  belonging  to  one  of  the  contracting 
parties  in  the  other,  contrary  to  the  spirit,  if  not  tlie  letter, 
of  an  antenuptial  contract  solemnly  entered  into.  From 
a  careful  examination  of  all  the  testimony  in  this  case 
and  the  argument  of  counsel,  we  are  constrained  to  hold 
that  the  decree  of  the  court  below  should  be  reversed, 
and  it  is  so  ordered. 

Reversed. 


Decided  at  Pendleton,  13  August;  rehearing  denied  14  September,  1888. 
NORTH   POWDER   MII.I.ING    CO.  v.   COUGHANOUR. 

[54  Pac.  223.] 

Presumption  as  to  Interest  Deeded.— The  grantor  in  a  deed  of  part  of  the 
land  owned  by  him  will  be  presumed  to  liave  intended  to  convey  and  the 
grantee  to  have  Intended  to  take  the  premises  as  they  openly  and  visibly 
appeared  at  the  time  the  sale  was  consummated,  where  the  intention  of  the 
parties  is  not  discoverable  from  an  inspection  of  the  deed,  and  proof  of  actual 
knowledge  of  the  contracting  parties  with  reference  to  the  physical  condi- 
tion of  the  premises  cannot  be  obtained ;  but  where  the  actual  intent  of  the 
parties  Is  shown  it  will  control. 

Construction  of  Grant  of  Water  Right.— The  owner  of  a  mill  and  an 
appurtenant  water  right  was  unable  to  get  wheat  to  grind,  and  hence  appro- 
priated a  portion  of  the  water  of  a  tributary  creek  eleven  miles  above  the  mill 
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to  Irrigate  land  to  be  cultivated  In  wheat.  Afterwards  he  conveyed  the  land, 
irrigation  ditch,  and  appurtenant  water  right,  without  reservation,  repre- 
senting that  part  of  the  land  needed  water  only  in  dry  seasons,  and  that 
the  water  could  be  sold  to  good  advantage ;  that  he  owned  the  water  right  on 
account  of  the  mill ;  that  the  ditch  could  be  enlaiged  to  any  size ;  and  that 
the  land  would  make  one  of  the  best  wheat  farms  in  the  valley.  Held^  that 
the  grantee's  right  was  limited  to  the  use  of  water  to  Irrigate  land  for  the 
growth  of  wheat. 

Waxer  Right— Priority.*— One  to  whom  the  owner  of  a  mill  sends  a  letter, 
stating  that  if  he  buys  certain  land  from  the  writer  the  latter  will  give  him, 
on  paying  a  specified  amount,  half  of  a  ditch  diverting  water  from  the  mill 
race,  cannot  claim  any  interest  in  the  water  of  such  ditch  as  against  one  to 
whom  the  mill  is  sold  before  the  deed  to  the  ditch  is  executed. 

Waters— Right  of  Riparian  Proprietor.— The  first  settler  on  a  stream  may 
either  divert  the  water  or  exercise  his  common  law  right  to  have  it  fiow  in  its 
accustomed  channel,  but  he  can  not  do  both ;  the  two  rights  are  incompatible. 

Adverse  User— Limitation  of  Action.— A  right  by  adverse  user  cannot  be 
acquired  to  water  in  a  stream  or  ditch  so  long  as  there  is  enough  for  both  or 
all  claimants ;  and  until  some  one's  use  is  curtailed  there  cannot  be  a  cause  of 
action  against  which  to  invoke  the  statute  of  limitations. 

Plea  in  Abatement.- Where  one  who  is  sued  for  diverting  water  from,  a  prior 
appropriator  defends  on  the  ground  that  the  water  was  diverted  by  others 
after  it  passed  him,  it  is  in  the  nature  of  a  plea  in  abatement,  and  is  demur- 
rable if  the  defect  of  parties  defendant  does  not  appear  on  the  complaint,  and 
defendant  does  not  name  the  omitted  parties. 

From  Union  :     Robbrt  Eaktn,  Judge. 

Suit  to  enjoin  the  diversion  of  the  waters  of  a  natural 
stream.     Plaintiff  had  a  decree  and  defendants  appeal. 

Apfirmbd. 

For  appellants  there  was  a  brief  over  the  name  of  J. 
H.  Slater  and  Sons,  with  an  oral  argument  by  Mr,  Robert 
J.  Slater, 

For  respondent  there  was  a  brief  over  the  name  of 
Thos,  H.  Cratvford,  with  an  oral  argument  by  Mr.  Geo. 
G,  Bingham, 


♦Note.— See  60  Am.  St.  Rep.  799  for  a  valuable  note  considering  What  Ck)n8ti- 
tutes  an  Appropriation  of  Water ;  and  also  80  L.  R.  A.  66&,  where  there  is  an 
extensive  note  on  the  Right  of  Prior  Appropriation  of  Water.— Reporter. 
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Mr.  Chief  Justice  Moore  delivered  the  opinion. 

This  is  a  suit  by  the  North  Powder  Milling  Company,  a 
corporation,  against  W.  A.  Coughanour  and  S.  M.  Duff, 
his  agent,  to  enjoin  them  from  diverting  the  waters  of  a 
natural  stream,  and  to  recover  damages  alleged  to  have 
been  sustained  by  reason  of  such  diversion.  The  mate- 
rial facts  are  that  in  1870,  one  N.  Tartar  commenced  the 
construction  of  and  two  years  thereafter  completed  a  flour 
mill  on  the  left  bank  of  the  North  Powder  River  at  the 
town  of  North  Powder,  Union  County,  Oregon,  and  di- 
verted water  from  the  river  at  a  point  about  one  mile 
west  of  the  mill  site,  which  he  conducted  in  a  race-way, 
and  made  a  prior  appropriation  thereof  by  applying  it  to 
a  * 'home-made"  wooden  turbine  wheel,  about  thirty-six 
or  forty  inches  in  diameter,  which  propelled  the  machin- 
ery in  said  mill,  consisting  of  one  set  of  four  foot  burrs, 
one  set  of  eigh teen-inch  chopping  burrs,  elevators,  clean- 
ers, suction  fan,  smut  mill  and  bolting  machine.  April 
25,  1878,  Tartar  conveyed  an  undivided  one-half  interest 
in  said  mill  and  water  right  to  one  James  G.  Welch,  who, 
on  August  27,  1881,  obtained  the  remaining  interest 
therein,  and  in  1883,  having  enlarged  the  mill  race  and 
erected  another  building,  occasionally  applied  the  water, 
wlien  not  used  at  the  flour  mill,  to  a  similar  wheel  which 
propelled  a  planer  and  other  wood-working  machinery  in 
tlie  new  building.  October  4,  1880,  Welch,  Joseph  H. 
Shinn  and  D.  W.  Lich  ten  thaler  posted,  at  a  point  on  the 
left  bank  of  Anthony  Creek,  about  eleven  miles  west  of 
the  mill  site,  and  filed  in  the  office  of  the  county  clerk  of 
said  county,  a  notice  subscribed  by  them  to  the  eff'ect  that 
they  claimed  and  intended  to  appropriate  two  thousand 
inches  of  the  water  of  said  creek,  to  be  diverted  at  said 
point  and  conducted  in  ditches  and  flumes  to  the  town 
of  North  Powder,  to  be  used  for  agricultural,  mining  and 
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mechanical  purposes.  Shinn  having  abandoned  his  in- 
terest in  said  water  right,  his  associates  immediately  com- 
menced the  construction  of  the  ditch,  but  on  December 
16,  1882,  Lichtenthaler  having  conveyed  to  Coughanour 
all  his  interest  in  the  water  right,  tlie  latter  and  Welch,  in 
March,  1886,  completed  the  ditch  and  appropriated  the 
water  of  said  creek  to  the  irrigation  of  their  lands,  and 
on  March  6,  1887,  Welch  also  conveyed  to  Coughanour 
certain  lands  which  had  been  thus  irrigated,  together  with 
his  interest  in  the  ditch  and  water  right.  On  July  17, 
1886,  Welch  had  conveyed  the  town  site  of  North  Pow- 
der, including  the  flour  mill  and  its  appurtenances,  to  M. 
M.  Marshall,  O.  N.  Ramsey  and  Thomas  F.  Hall,  from 
whom,  on  October  11,  1892,  by  mesne  conveyances,  plain- 
tiff obtained  the  legal  title  to  the  latter  property. 

In  1888  the  then  owners  of  said  mill  removed  there- 
from the  '*home-made"  wheel,  and  in  lieu  thereof  sup- 
plied a  Flanagan  turbine,  thirty  and  one-half  inches  in 
diameter,  and  in  1892  plaintiff  remodeled  the  mill,  fur- 
nishing an  improved  roller  process  for  manufacturing 
flour,  and  more  modern  machinery  in  place  of  the  burrs, 
and  other  appliances,  so  that  its  capacity  was  increased 
from  about  thirty  to  about  sixty  barrels  of  flour  per  day. 
Anthony  Creek  rises  in  the  Blue  Mountains,  flows  in  a 
southeasterly  direction,  and  empties  into  the  North  Pow- 
der River  at  a  point  about  seven  miles  above  the  mill 
site.  About  the  first  of  April  the  water  of  North  Powder 
River  and  its  tributaries  commences  to  rise  from  rAelting 
snow  in  the  valley,  and  this  volume  in  May  and  June  is 
largely  increased  by  the  melting  snow  on  the  mountains, 
but  by  the  first  or  middle  of  July  the  water  begins  to  sub- 
side, and  in  August  or  September  is  usually  quite  low, 
remaining  in  that  condition  until  the  fall  rains  commence, 
about  the  first  of  October.  Coughanour  owns  a  large 
tract  of  arid  land,  situated  west  of  the  mill  site,  one 
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thousand  three  hundred  and  sixty  acres  of  which  are 
fenced,  two  hundred  and  fifty  acres  in  cultivation,  and 
the  entire  tract,  except  about  thirty  acres,  is  susceptible 
of  irrigation  by  his  ditch  with  water  from  said  creek, 
thereby  producing  excellent  crops  of  grass,  hay,  grain, 
fruit,  and  vegetables,  but  without  the  use  of  such  water 
this  land  is  nearly  valueless.  In  1879  Coughanour  placed 
upon  his  ranch  about  two  hundred  head  of  two-year-old 
heifers,  which  in  1892  had  increased  to  about  four  hundred 
head  of  stock,  to  aflford  late  pasture  for  which  he  seeded 
down  to  clover  and  alfalfa  about  sixty  acres  of  the  culti- 
vated land,  which  was  irrigated  through  the  summer  and 
fall,  but  theretofore,  he  had  raised  grain  thereon  which 
required  irrigation  only  until  about  the  first  of  July. 

In  the  summer  and  fall  of  1895,  and  from  July  1  to 
August  24,  1896,  when  this  suit  was  commenced,  the 
waters  of  North  Powder  River  and  its  tributaries  were 
unusually  low,  so  much  so  that  plaintiff  was  unable  to 
operate  its  mill  to  the  full  capacity,  and,  claiming  that 
the  diminution  of  its  motive  power  was  attributable  to 
defendant's  diversion,  this  suit  was  instituted  for  relief. 
Plaintiff  alleged  that  its  grantors  and  predecessors  in 
interest  made  a  prior  appropriation  of  the  water  of  North 
Powder  River  to  the  extent  of  one  thousand  two  hundred 
inches,  miners'  measurement,  under  six  inches  of  pres- 
sure, which  quantity,  since  the  completion  of  the  mill, 
had  been  constantly  used  in  its  operation ;  and  that 
defendants  unlawfully  diverted  five  hundred  inches  of 
water,  miners'  measurement,  from  Anthony  Creek, 
above  the  head  of  the  race-way  of  its  mill,  whereby  the 
operation  thereof  had  been  retarded  at  the  time  and  in 
the  manner  indicated,  to  its  damage  in  the  sum  of  $1,000. 
The  issues  having  been  joined,  a  trial  was  had,  and  from 
the  evidence  taken  thereat  the  Court  found  the  facts,  in 
substance  as  herein  detailed,  and  also  that  plaintiff  was 
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entitled  to  one  thousand  inches  of  water,  to  be  measured 
at  the  head  of  the  mill-race,  under  six  inches  of  pressure, 
and  that  it  recover  the  sum  of  $200  as  damages,  and 
thereupon  gave  a  decree  in  accordance  with  such  find- 
ings, and  also  perpetually  enjoined  Coughanour  and  his 
agent,  Duff,  their  servants,  etc.,  from  depriving  plaintiff 
of  any  part  of  the  water  so  awarded  to  it,  from  which  de- 
cree defendants  appeal. 

It  is  contended  by  defendants'  counsel  that  Welch,  be- 
ing the  sole  owner  in  fee  of  certain  lands  and  of  the  flour 
mill  property  with  its  appurtenant  right  of  prior  appro- 
priation, could  change  the  point  of  diversion  from  the 
race-way  on  North  Powder  River  to  the  bank  of  Anthony 
Creek,  where  the  notice  was  posted,  and  could  also  alter 
the  use  of  the  water  from  the  operation  of  a  flour  mill  to 
the  irrigation  of  arid  land ;  that  their  client,  at  Welch's 
request,  and  upon  his  representation  that  he  owned  the 
water  right,  and  that  the  ditch  in  question  could  be  en- 
larged to  any  size,  purchased  from  Lichtenthaler  certain 
real  property  and  an  undivided  one-half  interest  in  the 
ditch  and  water  right,  and  thereafter  also  purchased  from 
Welch  certain  other  real  property,  to  the  irrigation  of 
which  the  waters  from  said  creek  had  been  appropriated, 
obtaining  from  the  latter  a  deed  therefor,  which  also  con- 
veyed the  remaining  interest  in  the  ditch  and  water  right 
without  any  reservation  whatever;  and  that  Welch,  in 
irrigating  said  land  with  water  diverted  from  the  creek, 
thereby  created  an  advantage  thereto  to  the  detriment  of 
his  mill  property,  and  upon  conveying  such-  lands  to 
Coughanour  without  reservation  the  latter  took  them  as 
they  openly  and  visibly  appeared  at  the  time  the  deed 
was  executed,  thereby  obtaining  the  permanent  right  to 
divert  the  waters  of  Anthony  Creek  and  appropriate  the 
same  to  the  irrigation  of  his  lands. 

The  documentary  evidence,  introduced   at  the  trial, 
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shows  that  from  August  27,  1881,  to  July  17,  1886, 
Welch  was  the  sole  owner  in  fee  of  the  flour  mill  and  its 
appurtenant  water  right,  during  which  time  the  ditch 
was  constructed  by  himself  and  Coughanour,  the  water 
diverted  from  Anthony  Creek  and  appropriated  to  the 
lands  owned  in  severalty  by  them,  and  when  the  latter 
succeeded  to  Welch's  interest  in  the  arid  lands,  ditch 
and  water  right,  on  May  6,  1887,  no  reservation  was 
made  in  the  conveyance  evidencing  the  transfer  of  the 
title.  Welch,  on  November  3,  1882,  wrote  Coughanour 
that  Lichtenthaler,  having  become  discouraged  at  the 
poor  progress  made  in  the  construction  of  the  ditch, 
upon  which  they  had  worked  two  years,  would,  in 
consideration  of  the  payment  of  $1,860,  relinquish 
his  interest  in  six  hundred  and  forty  acres  of  public 
land  upon  which  he  had  a  filing  under  the  Desert  Land 
Act  of  the  United  States,  so  as  to  permit  the  purchaser 
to  make  a  filing  thereon,  and  also  convey  two  hundred 
and  eighty  acres  of  State  land  and  his  interest  in  the 
ditch  and  water  right ;  that  Lichtenthaler  had  paid  $400 
and  owed  $500  on  account  of  the  construction  of  the 
ditch,  which  latter  sum  would  have  to  be  paid  by  the 
purchaser  in  addition  to  the  consideration  so  demanded. 
Welch  also  enclosed  a  plat  of  the  lands  in  question,  the 
character  and  value  of  which  he  carefully  described, 
and,  in  order  to  induce  Coughanour  to  effect  a  purchase 
of  said  premises  and  water  right,  wrote  him  as  follows : 
"The  ditch  is  to  carry  six  hundred  inches.  There  is  a 
part  of  this  land  that  don't  need  water  only  in  dry  sea- 
sons, but  the  water  can  be  sold  to  good  advantage.  It 
covers  twenty  thousand  acres,  and  I  own  the  water  right 
on  account  of  the  mill.  The  ditch  can  be  enlarged  to 
any  size.  The  ditch  is  considered  good  property  by 
every  one  in  this  county.  This  will  make  one  of  the 
best  wheat  farms  in  this  valley.       *      *      *      T^jg  jg 
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money  invested  that  there  is  no  chances  to  take."  Mr. 
Coughanour,  as  a  witness  in  his  own  behalf,  says,  in 
substance,  that  he  inferred  from  Welch's  letter  that 
there  would  never  be  any  trouble  in  reference  to  the 
water,  from  the  fact  that  the  latter  owned  the  first  right, 
and  was  willing  to  furnish  water  for  irrigating  at  the 
expense  of  his  own  interests ;  that,  relying  upon  the 
representations  contained  in  the  letter,  he,  on  December 
16,  1882,  purchased  Lichtenthaler's  interest,  and  that  if 
he  had  known  that  no  water  could  have  been  obtained, 
he  would  never  have  invested  one  dollar  in  these  lands, 
which  were  valueless  without  irrigation. 

James  G.  Welch,  appearing  as  a  witness  for  defend- 
ants, testified  that  his  intention,  which  existed  at  the 
time  and  prompted  the  construction  of  the  ditch,  was  to 
raise  wheat  to  be  ground  in  and  thereby  to  keep  his  mill 
in  operation,  and  to  furnish  water  to  irrigate  lots  in  the 
town  site  of  North  Powder,  of  which  he  was  the  owner. 
Upon  this  subject,  he  testified  as  follows  :  Q.  "What 
object  did  you  have  in  constructing  that  ditch?"  A. 
''I  constructed  it  to  cover  some  desert  lands.  Lichten- 
thaler  took  up  one  section,  and  I  took  up  the  adjoining 
section ;  and  I  had  land  below — State  lands.  I  took  it 
out  for  the  purpose  of  raising  wheat  for  the  mill ;  pretty 
good  wheat  land."  *  *  *  Q.  "And  your  purpose 
in  making  tlie  appropriation  of  water,  and  diverting  that 
water  there  and  carrying  it  over  to  this  land,  was  to  irri- 
gate the  land  so  as  to  raise  wheat  on  it?"  A.  "Yes, 
sir ;  good  wheat  land  as  there  is  in  Powder  River  Valley . ' ' 
Q.  "That  is,  good  wheat  land  provided  it  is  irrigated 
properly?"  A.  "Yes,  sir;  good  wheat  land."  Q. 
"And  you  wanted  to  raise  wheat  for  your  mill?"  A. 
"Yes,  sir."  *  *  *  Q.  "Why  did  you  want  to  raise 
wheat?"  A.  "Because  I  couldn't  get  wheat  to  run 
the  mill.     We  didn't  raise  wheat  enough  there.     I  had 
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been  getting  my  wheat  from  Grand  Ronde  Valley,  gen- 
erally, and  when  the  railroad  was  completed  I  couldn't 
get  wheat  from  Grand  Ronde  Valley  without  paying 
more  than  it  was  worth."  *  *  *  Q.  "When  you 
concluded  to  construct  this  irrigating  ditch  did  you  take 
into  consideration  the  effect  it  would  have  upon  your 
water  power  at  the  mill?"  A.  "Yes,  sir;  I  did." 
Q.  ''Explain  the  matter  now  as  you  remember  it." 
A.  "The  way  I  explain  it  is  that  I  wanted  to  raise 
wheat  to  run  the  mill.  The  mill  ^vas  no  use  without 
wheat.  And  then  I  expected  to  put  in  an  engine  to  run 
the  mill  in  winter.  It  always  froze  up  on  me.  I  con- 
ceded the  same  to  Lichtenthaler  ;  he  Avouldn't  take  hold 
of  it  until  I  did.  That  is  why  I  conceded  the  same  to 
Coughanour."  *  *  *  Q.  "What,  if  anything,  did 
the  town  site  of  North  Powder  have  to  do  with  the 
ditch?  "  A.  "It  had  a  good  deal  to  do  with  it."  Q. 
"  Explain  what  it  had  to  do  with  it."  A.  "It  was  of 
more  importance  to  me  than  the  mill  and  the  whole 
business  at  that  time ;  that  is,  the  balance  of  the  busi- 
ness. I  expected  to  sell  lots  and  furnish  water  to  irri- 
gate the  lots.  I  had  land  there,  considerable  of  it ; 
besides,  I  had  a  half  section  of  land  that  the  ditch 
emptied  out  on  at  that  time." 

In  the  light  of  this  testimony  we  will  examine  the 
legal  principle  applicable  to  the  construction  of  the  deed 
evidencing  the  transfer  of  the  land  and  water  right  to 
Coughanour,  with  a  view  of  ascertaining  if  possible  the 
intention  of  the  parties.  When  the  intention  of  the 
parties  to  a  deed  is  not  discoverable  from  an  inspection 
of  the  instrument,  and  proof  of  actual  knowledge  of 
the  contracting  parties  with  reference  to  the  physical 
condition  of  the  premises  at  the  time  of  sale  is  unob- 
tainable, the  rule  for  determining  such  intention  is  to 

84  Or.— 2. 
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invoke  the  presumption  that  the  grantor  intended  to 
convey  and  the  grantee  to  take  the  premises  as  they 
openly  and  visibly  appeared  at  the  time  the  sale  thereof 
was  consummated:  Knapp  v.  White^  23  Conn.  529; 
Caryy.  Daniels,  8  Metcalf  466  (41  Am.  Dec.  532);  Dunklee 
V.  Wilton  R.  R.  Co.,  24  N.  H.  489;  GillisY.  Nelson,  16 
La.  Ann.  275  ;  Vermont  Central  R.  R.  Co.  v.  Hills,  23  Vt. 
681.  Mr.  Devlin,  in  his  work  on  Deeds  (Vol.  2,  §  841), 
illustrating  this  principle,  says:  "If  by  an  artificial 
arrangement  an  owner  of  land  has  created  an  advantage 
for  one  part  of  the  land  to  the  detriment  of  the  other, 
the  holders  of  the  two  parts  upon  a  severance  of  the 
ownership  take  them  as  they  openly  and  visibly  appeared 
at  the  time  of  the  deed."  To  the  same  eflFect  see  also 
Nicholas  v.  Chamberlain,  3  Croke,  121 ;  United  States  v. 
Appleton,  1  Sumner,  492 ;  New  Ipswich  Factory  v.  Batch- 
elder,  3  N.  H.  190  (14  Am.  Dec.  346) ;  Seymour  y.  Lewis, 
13  N.  J.  E.  439  (78  Am.  Dec.  108);  Lapman  v.  Milks,  21 
N.  Y.  505;  Curtisd  v.  Ayrault,  47  N.  Y.  73;  Heartt  v. 
Kruger,  121  N.  Y.  386  (9  L.  R.  A.  135,  18  Am.  St.  Rep. 
829,  24  N.  E.  841);  Cave  v.  Crafts,  53  Cal.  135;  Farmer 
V.  Ukiah  Water  Co.,  56  Cal.  11.  In  Simmons  v.  Cloonan, 
47  N.  Y.  3,  it  is  held  that  the  presumption  of  law,  that 
when  the  owner  of  the  whole  tenement  divides  the  same 
and  conveys  a  portion  the  parties  contract  with  refer- 
ence to  the  visible  physical  condition  of  the  property  at 
the  time,  may  be  repelled  by  actual  knowledge  on  the 
part  of  the  contracting  parties  of  facts  which  negative 
any  deduction  to  be  drawn  from  the  apparent  condition. 
The  proof  of  actual  knowledge  of  the  contracting  parties 
in  reference  to  the  physical  condition  of  the  premises 
conveyed  is  admissible  only  when  the  deed  fails  to 
express  the  intention  in  tliis  respect,  and  hence,  while 
such  evidence  repels  tlie  presumption  which  the  law 
invokes,  it  does  not  tend  to  contradict  the  terms  of  a 
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written  instrument,  because  they  are  not  expressed 
therein  :    Wilson  v.  Cochran^  86  Am.  Dec.  574. 

It  will  be  remembered  that  Welch's  letter  describes 
the  land  lying  under  the  ditch  as  being  well  adapted  to 
the  growth  of  wheat,  and  his  testimony  shows  that  his 
desire  to  keep  the  mill  in  operation,  and  his  inability  to 
procure  a  supply  of  this  cereal  elsewhere,  furnished  the 
intent,  and  prompted  him  to  seek  the  cultivation  thereof, 
and  as  a  means  to  that  end  it  became  necessary  to  con- 
struct the  ditch  in  question.  True,  he  states  in  his  letter 
that  the  water  not  needed  to  irrigate  the  land  which  he 
owned,  and  that  which  he  wanted  Coughanour  to  pur- 
chase could  be  sold,  but  this  must  be  understood  to 
mean  that  the  surplus  could  be  supplied  to  others  for 
irrigating  land  for  the  raising  of  Avheat.  Welch  may 
have  intended  to  furnish  water  by  the  ditch  in  question 
to  irrigate  town  lots  at  North  Powder  w^hich  he  expected 
to  sell,  but  it  is  not  claimed  that  defendants'  land  forms 
any  part  of  the  town  site,  and  such  being  the  case  a  fair 
construction  of  Welch's  letter,  as  illustrated  by  his  testi- 
mony, shows  that  the  right  intended  to  be  conveyed  to 
Coughanour  was  limited  to  the  use  of  water  to  irrigate 
land  for  the  growth  of  wheat.  The  irrigation  season  for 
wheat,  as  appears  by  the  testimony,  terminates  about 
the  first  of  July,  prior  to  which  there  is  usually  an 
abundance  of  water  flowing  in  North  Powder  River  to 
supply  all  reasonable  demands  for  that  purpose,  and  to 
furnish  sufficient  quantity  to  operate  the  mill,  and,  this 
being  so,  the  advantage  conferred  upon  the  arid  land  by 
the  construction  of  the  ditch  was  no  detriment  to  the 
mill  property,  and  hence  the  rule  invoked  has  no  appli- 
cation to  the  case  at  bar. 

Defendants^  counsel  maintain  that  the  evidence  con- 
clusively show^s  that  prior  to  July  17,  1886,  when  Welch 
conveyed  the  town  site  of  North  Powder  to  Marshall, 
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Ramsey  and  Hall,  the  water  right  appurtenant  to  the  flour 
mill  had  been  severed  therefrom,  and  the  water,  which 
from  time  immemorial  flowed  in  the  channel  of  North 
Powder  River  past  the  point  where  now  is  located  the 
head  gate  of  the  mill  race,  had  been  diverted  from  An- 
thony Creek,  and  appropriated  to  the  irrigation  of  arid 
land  which  was  owned  and  claimed  by  Welch  and  Cough- 
anour, and  that  the  water  thus  diverted  and  appropriated 
became  a  part  of  said  lands  as  appurtenant  thereto;  and, 
this  being  so,  the  court  erred  in  refusing  to  grant  their 
motion  for  a  nonsuit.  The  evidence  shows  that  on 
October  21,  1880,  when  Welch  claims  to  have  made  the 
diversion  by  posting  the  notice,  he  owned  only  an  undi- 
vided three-fourths  interest  in  the  flour  mill,  the  remain- 
ing part  being  owned  by  one  S.  B.  Baisley,  from  whom 
Welch  obtained  the  title  August  27,  1881.  But,  assum- 
ing that  Welch,  by  this  conveyance,  obtained  the  ratifi- 
cation of  his  co-tenant  in  the  impairment  of  the  motive 
power  of  their  mill,  let  us  examine  the  deeds  evidencing 
the  several  transfers  by  which  Coughanour  claims  to 
have  succeeded  to  the  interest  of  his  associates,  and 
thereby  acquired  the  prior  right  of  diversion.  The 
record  before  us  contains  no  deed  from  Welch  to  Lichten- 
thaler  conveying  any  interest  in  the  ditch  and  water 
right,  and  Welch,  in  his  letter  to  Coughanour,  in 
speaking  of  the  latter's  purchase  of  Lichtenthaler's 
interest  in  said  lands,  says  :  "If  you  buy,  I  will  give 
you  a  deed  to  a  half  of  the  ditch,  if  you  pay  half  of  the 
expense  of  what  is  back,  which  is  $500,"  thus  showing 
that,  notwithstanding  Lichtenthaler  was  interested  with 
him  in  the  ditch,  Welch  considered  that  he  was  the  sole 
owner  of  the  water  right.  True,  Lichtenthaler,  on 
December  16,  1882,  executed  to  Coughanotir  a  quitclaim 
deed  to  all  his  interest  in  the  ditch,  but  the  record  fails 
to  show  that  he  had  any  interest  therein,  or  that  Welch 
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kept  the  promise  contained  in  his  letter,  to  execute  to 
Coughanour  a  deed  evidencing  the  transfer  of  Lichten- 
thaler's  interest  in  the  ditch ;  so  that  the  first  convey- 
ance from  Welch,  in  respect  to  any  water  privilege,  was 
that  of  July  17,  1886,  to  Marshall,  Ramsey  and  Hall,  of 
his  interest  in  the  town  site,  grist  mill,  planer,  etc., 
which,  having  been  executed  more  than  nine  months 
prior  to  Coughanour's  deed,  it  is  quite  evident  that  the 
court  committed  no  error  in  denying  said  motion. 

It  is  insisted  by  defendants'  counsel  that  plaintiff  is 
estopped  by  the  conduct  of  Welch,  its  predecessor  in  in- 
terest, from  interfering  with  or  objecting  to  defendants' 
diverting  the  waters  of  said  creek,  not  exceeding  five 
hundred  inches,  miners'  measurement,  under  six  inches 
of  pressure.  If  Coughanour,  relying  upon  Welch's  repre- 
sentations, materially  aided  the  latter  in  constructing  the 
ditch,  whereby  the  water  was  diverted  and  appropriated 
for  a  particular  purpose,  the  parol  license  thus  granted, 
having  been  fully  executed,  would  be  irrevocable,  in  view 
of  which  the  better  reason  in  our  judgment  supports  the 
theory  that  a  court  of  equity  would  enjoin  the  licenser 
from  interfering  with  the  free  exercise  of  the  right  he  had 
thereby  conferred:  Washburn,  Easem.  *560;  Yunker  v. 
Nichols,  1  Colo.  551;  Schilling  v.  Rominger,  4  Colo.  100 ; 
De  Graffenried  v.  Savage,  9  Colo.  App.  131  (47  Pac.902); 
Curtis  V.  La  Grande  Water  Co.,  20  Or.  34  (10  L.  R.  A.  404, 
23  Pac.  808)  ;  McBroom  v.  Thompson,  25  Or.  559  (42  Am. 
St.  Rep.  806,  37  Pac.  57) ;  Garrett  y.  Bishop,  27  Or.  349  (41 
Pac.  10) .  See  also  extended  note  to  the  case  of  Lawrence 
V.  Springer,  31  Am.  St.  Rep.  702  (24  Atl.  933) .  If  plain- 
tiff mill  company  succeeded  to  Welch's  interest  with 
knowledge  of  the  execution  of  his  parol  license,  a  court 
of  equity  would  probably  enjoin  it  from  interfering  with 
the  exercise  of  such  right.  But,  if  this  be  true,  plaintiff 
is  not  attempting  to  interfere  witli  Coughanour's  irriga- 
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tion  of  wheat  land,  and  as  this  was  the  object  for  which 
Welch  gave  the  parol  license,  it  is  evident  that  plaintiff 
is  not  estopped  by  the  conduct  of  its  predecessor  in  in- 
terest. 

It  is  claimed  that  Coughanour  by  adverse  user  obtained 
a  title  to  the  water  he  diverted  and  appropriated.  The 
evidence  shows  that  on  March  2,  1886,  he  applied  the 
water  to  a  beneficial  use,  but  as  there,  was  no  scarcity  of 
that  commodity  until  1895,  how  can  it  be  said  that  there 
was  a  hostile  invasion  of  plaintiff's  right  prior  thereto? 
Plaintiff  having  the  right  of  prior  appropriation  of  suf- 
ficient water  to  operate  its  mill,  was  not  injured  by  any 
other  diversion,  so  long  as  its  demands  were  supplied : 
Wimer  v.  Simviojis,  27  Or.  1  (60  Am.  St.  Rep.  685,  39 
Pac.  6);  Anaheim  Water  Co.  v.  Semi-Tropic  Water  Co.,  64 
Cal.  185  (30  Pac.  623).  The  right  of  prior  appropria- 
tion is  incompatible  with  the  doctrine  of  riparian  pro- 
prietorship (Pomeroy  on  Riparian  Rights,  §  132 ;  Kin- 
ney on  Irrigation,  §  272) ,  and  as  Tartar,  plaintiff's  prede- 
cessor in  interest,  was  the  first  settler  upon  the  banks  of 
that  part  of  North  Powder  River,  he  had  the  privilege  of 
making  a  prior  and  superior  appropriation  of  its  waters, 
or  he  could  insist  upon  having  the  stream  flow  uninter- 
ruptedly in  its  channel  through  his  land,  subject,  how- 
ever, to  the  natural  use  of  the  water  by  upper  riparian 
proprietors,  and  also  to  a  reasonable  use  thereof  by  them 
in  irrigating  their  lands,  if  the  volume  of  w^ater  was  suf- 
ficient to  supply  the  natural  wants  of  the  different  pro- 
prietors; but,  having  elected  to  divert  the  water,  he  could 
not  thereafter  stand  upon  his  strict  common  law  rights 
as  a  riparian  proprietor  :  Low  v.  Schaffer,  24  Or.  239  (33 
Pac.  678) . 

This  being  so,  and  plaintiff's  demands  having  been 
supplied,  it  would  seem  that  it  could  not  enjoin  Cough- 
anour from  diverting  water  for  irrigation  until  there  had 
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been  some  interruptibn  of  its  use  amounting  to  a  depriva- 
tion of  its  right,  and  to  hold  that  Couganour,  in  the  mean- 
time, might  obtain  by  adverse  user  a  right  to  the  water 
so  diverted  would  be  equivalent  to  conceding  tliat  plain- 
tiff without  redress  might  be  deprived  of  a  valuable  prop- 
erty right  by  means  of  an  invasion  of  which  it  was  not 
conscious .  Plaintiff  never  liaving  been  injured  by  Cough- 
anour's  diversion  until  1895,  the  statute  of  limitations 
had  not  barred  its  right  to  equitable  relief  when  this  suit 
was  instituted. 

It  is  conceded  by  defendant's  counsel  that  Cough- 
anour permitted  sufficient  water  to  pass  the  head  gate  of 
his  ditch  to  supply  plaintiff's  demand,  and,  after  liaving 
done  so,  the  water  was  diverted  and  appropriated  by 
others  before  it  reached  plaintiff's  mill  race,  and  that, 
having  alleged  these  facts  as  a  defense,  the  court  erred 
in  sustaining  a  demurrer  to  that  part  of  the  answer. 
The  point  contended  for  assumes  that  there  is  a  defect  of 
parties  defendant,  which  is  not  apparent  from  an  inspec- 
tion of  the  complaint,  to  correct  which  an  answer  is  the 
only  available  pleading,  and,  being  in  the  nature  of  a 
common  law  plea  in  abatement,  it  was  incumbent  upon 
defendant,  if  it  be  assumed  that  the  court  in  one  suit 
will  settle  the  whole  controversy,  to  name  the  parties 
whom  he  claims  are  necessary  to  a  proper  adjudication 
of  the  question,  thus  affording  the  plaintiff  "  a  better 
writ,"  and  ask  that  they  be  brought  in;  but,  having 
failed  to  do  so,  defendant  waived  his  right,  if  it  existed, 
and  hence  there  was  no  error  in  sustaining  the  demurrer  : 
1  Chitty,  Pleading,  *446 ;  Hawes,  Parties  to  Actions, 
§  100;  Bliss,  Code  Pleading  (3  ed.),  §  411 ;  1  Enc.  PL 
&  Prac.  14,  17  and  25. 

It  is  also  maintained  that  Welch  and  his  grantees  had 
no  right  to  increase  the  appropriation  of  water  in  the 
operation  of  the  mill  after  Coughanour  acquired  a  right 
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to  divert  and  appropriate  the  water  from  Anthony 
Creek.  The  testimony  on  this  branch  of  the  case  is  very 
conflicting,  Welch  stating  that  prior  to  1883  it  required 
only  three  hundred  inches  of  water,  miners'  measure- 
ment, to  operate  the  flour  mill  successfully,  but  in  that 
year,  having  placed  a  planer,  shingle  cutter  and  other 
machinery  in  a  building  below  the  mill,  he  was  obliged 
to  enlarge  the  race  so  as  to  make  it  capable  of  conducting 
five  hundred  inches  of  water,  in  order  to  propel  the 
increased  burden,  and  that  the  size  of  the  mill  race  and 
its  capacity  to  conduct  water  are  double  what  they  were 
when  plaintiff  obtained  a  title  to  the  property ;  while 
the  testimony  of  plaintiff's  witnesses  tends  to  show  that, 
notwithstanding  the  race  had  been  widened  from  a  point 
about  one-half  a  mile  above  down  to  the  mill,  and  the 
dirt  taken  therefrom  used  to  raise  the  embankment,  so 
that  the  water  in  the  race-way  and  penstock  was  deep- 
ened from  nineteen  to  twenty  feet,  thereby  permitting 
the  current  to  pass  freely  under  the  ice,  keeping  the  mill 
in  operation  in  the  winter,  the  gate  at  the  head  of  the 
race  is  not  as  large  as  it  was  when  first  constructed ; 
that  it  did  not  require  so  much  water  to  operate  the 
Flanagan  turbine  and  the  roller  process  and  accom- 
panying machinery  as  the  *'home  made"  wheel  de- 
manded to  propel  the  burrs  and  old  appliances,  and  that 
the  increase  in  the  mill's  daily  output  is  due  to  modern 
machinery  and  improved  methods  of  manufacturing 
flour,  and  not  to  any  increase  in  the  volume  of  water  or 
amount  of  power.  The  court  found  that  it  required  one 
thousand  inches  of  water  properly  to  operate  the  old,  and 
this  quantity  was  necessary  for  the  new  wheel,  and  we 
think  a  preponderance  of  the  testimony  warrants  this 
finding,  and  that  the  volume  of  water  flowing  through 
tlie  head  gate  has  not  been  increased.  But  if  it  be 
admitted  that  the  quantity  of  water  used  at  the  mill  is 
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greater  than  the  original  appropriation,  Coughanour 
was  not  injured  thereby,  when  it  is  remembered  that  it 
was  originally  intended  that  his  appropriation  should  be 
limited  to  the  irrigation  of  wheat  land  only.  For  these 
reasons,  it  follows  that  the  decree  is  aflSrmed. 

Affirmbd. 
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CoNSTBtTCTiON  OF  CONSTITUTION— APPOINTING  PowBR.— An  act  creating  an 
office  and  providing  that  the  Incumbent  thereof  shall  be  elected  by  the  legis- 
lature is  not  unconstitutional  as  an  Invasion  of  the  Governor's  prerogatives. 
The  power  to  fill  an  office  may  be  exercised  by  either  the  executive  or  the 
legislature,  In  the  absence  of  a  constitutional  prohibition. 

Constitutional  Construction.— The  Constitution  of  Oregon,  so  far  as  It  relates 
to  the  legislature,  Is  a  limitation  rather  than  a  grant  of  power,  and  that  body 
may  exercise  any  of  the  powers  of  sovereign  ty  not  expressly  wl  thheld:  Biggs 
v.  McBride,  17  Or.  640,  and  Eddy  v.  Kincaid,  28  Or.  537,  cited  and  applied. 

Tenure  op  Public  Office— Vacancy— Constitution.— In  considering  the 
tenure  of  public  officials,  the  provisions  of  the  Constitution  of  Oregon,  Article 
XV,  II 1  and  2,  must  be  read  together,  and  they  mean  that,  while  no  office  can 
be  created  with  a  tenure  of  over  four  years,  yet  the  Incumbent  may  hold 
longer  than  that  by  reason  of  a  failure  to  provide  his  successor.  No  vacancy 
ensues  by  such  failure. 

Con.stitutional  Construction— Public  Officers.- The  meaning  of  the  ex- 
pression "All  officers"  used  in  the  Constitution  of  Oregon,  Article  XV,  §  1,  Is 
not  limited  to  those  officers  named  or  provided  for  in  that  document,  or  to 
such  as  are  chosen  by  popular  election,  nor  is  It  limited  at  all  except  as  to 
members  of  the  legislature. 

Idem.— The  word  "elected "in  the  Constitution  of  Oregon,  Article  XV,  g  1,  pro- 
viding that  public  officers  shall  remain  In  office  until  their  successors  are 
"elected  and  qualified"  does  not  refer  solely  to  a  selection  by  the  people,  but 
Includes  a  choice  by  the  legislative  assembly. 

Holding  Over— Vacancy  in  Office.— Mere  failure  of  the  legislature  for  any 
length  of  time  to  appoint  successors  io  officers  who  are  to  hold  office  until 
their  successors  are  elected  and  quallfled,  does  not  create  a  vacancy  which  the 
(Jovemor  may  fill  by  appointment. 
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Vacancy— Filing  Bond.— Failure  of  officers  holding  over  till  their  suooessoFB 
are  elected  and  qualified  to  renew  their  bonds  does  not,  in  the  absence  of  a 
provision  requiring  such  renewal,  make  a  vacancy  to  be  filled  by  the  Gtover- 
nor. 

Appointment  of  Railroad  Cokmissioner.— No  vacancy  which  the  Governor 
Is  authorized  to  fill  exists  in  the  office  of  railroad  commissioner  after  the 
expiration  of  the  time  fixed  by  law  for  such  commissioners  to  hold  office. 
The  incumbent  simply  remains  in  office  until  his  successor  is  elected  and 
qualified. 

From  Multnomah  :     E.  D.  Shattuok,  Judge. 

This  is  an  action  maintained  in  the  name  of  the  State, 
upon  the  relation  of  Albert  I.  Wagner,  to  oust  H.  B. 
Compson  from  a  public  oflSce.  It  is  alleged  in  the  com- 
plaint that  on  February  17,  1893,  the  legislative  as- 
sembly chose,  for  the  term  of  two  years,  I.  A.  Macrum, 
J.  B;  Eddy,  and  H.  B.  Compson,  as  railroad  commis- 
sioners, who  duly  qualified  as  such,  and  entered  on  the 
discharge  of  their  duties ;  that  said  assembly,  at  its 
biennial  session  of  1895,  neglected  to  appoint  any  suc- 
cessors to  said  commissioners,  who,  claiming  to  hold 
over,  continued  to  perform  the  duties  of  said  office  and 
to  take  the  emoluments  pertaining  thereto ;  that  the 
legislative  assembly,  in  1897,  again  failed  to  choose  any 
railroad  commissioners,  whereupon  Macrum  and  Eddy, 
still  claiming  to  hold  over,  took  ai^d  subscribed  the  oath 
of  office,  and  executed  bonds  for  the  faithful  perform- 
ance of  their  duties,  but  Compson  neglected  to  retake 
the  oath  of  office  or  to  enter  into  another  official  under- 
taking ;  that,  during  a  recess  of  the  legislature,  a 
vacancy  occurred  in  the  board  by  reason  of  the  expira- 
tion of  Compson's  term  of  office,  whereupon  the  Gov- 
ernor, on  August  20,  1897,  appointed  the  relator,  Albert 
I.  Wagner,  a  railroad  commissioner,  who  duly  quali- 
fied as  such,  and  at  the  time  of  his  appointment  pos- 
sessed and  now  enjoys  such  qualifications  as  render  him 
eligible  to  the  office  ;  that  prior  to  tlie  commencement  of 
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this  action  the  relator  demanded  the  possession  of  said 
office  from  defendant,  who  declined  and  still  refuses  to 
comply  with  such  demand,  but  usurped  the  said  office, 
which  he  unlawfully  holds,  to  relator's  damage,  to  the 
injury  of  the  public,  and  contrary  to  the  Constitution 
and  laws  of  the  State  of  Oregon.  A  demurrer  to  the 
complaint,  on  the  ground  that  it  did  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action,  having  been  sus- 
tained, the  relator  declined  to  amend  the  pleading, 
whereupon  the  action  was  dismissed,  and  he  appeals. 

Affirmbd. 

For  appellant  there  was  a  brief  over  the  names  of 
Paxton,  Beach  &  Simo7i,  and  Cicero  M,  Idleman,  with  an 
oral  argument  by  Messrs,  Ossian  Franklin  Paxton  and 
Cicero  Milton  Idleman. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Julius  C.  Mor eland. 

Per  Curiam.  The  contention  in  behalf  of  the  relator 
is,  first,  that  the  act  creating  the  Board  of  Railroad  Com- 
missioners (Hill's  Ann.  Laws,  §  4002  et  seq,)  is  uncon- 
stitutional, in  so  far  as  it  attempts  to  vest  in  the  legis- 
lative assembly  the  power  of  appointing  the  incumbents, 
and  that  the  assumption  of  that  authority  by  the  law- 
making department  trenches  upon  the  prerogative  of  the 
Governor,  upon  whom  the  duty  of  filling  vacancies  in 
State  offices  devolves.  But  this  identical  question  has 
twice  been  held  adversely  to  relator's  contention  by  this 
court,  and  can  therefore  no  longer  be  regarded  as  an 
open  one :  Biggs  v.  McBride,  17  Or.  640  (21  Pac.  878, 
5  L.  R.  A.  115);  Eddy  v.  Kincaid,  28  Or.  537  (41  Pac. 
156,  655) .  The  effect  of  these  decisions  is  that  the  funda- 
mental law  of  the  State,  so  far  as  it  relates  to  the  Legis- 
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lature,  is  a  limitation  and  not  a  grant  of  power,  and,  this 
being  so,  the  legislative  assembly  may  exercise  any  of 
the  powers  of  sovereignty  not  prohibited,  and  that  the 
appointment  of  persons  to  office  is  within  the  domain  of 
tlie  law-making  department  {People  v.  Hurlhid,  24  Mich. 
44,  9  Am.  Rep.  103) ;  or,  as  is  said  by  Mr.  Chief  Justice 
Murray  in  People  v.  Langdon,  8  Cal.  1 :  "Tl^e  power  to 
fill  an  office  is  political,  and  tliis  power  is  exercised  in 
common  by  the  legislatures,  the  governors,  and  other 
executive  officers  of  every  State  in  the  Union,  unless  it 
has  been  expressly  withdrawn  by  the  organic  law  of  the 
State."  Mr.  Justice  Lord,  in  State  ex  reL  v.  George^  22 
Or.  142  (29  Am.  St.  Rep.  586,  29  Pac.  356) ,  commenting 
upon  the  powers  of  the  several  departments  of  state,  says: 
"While  our  constitution  separates  the  powers  of  govern- 
ment into  three  distinct  departments,  and  prohibits  any 
of  them  from  exercising  any  powers  confided  to  the  other, 
it  does  not  undertake  to  declare  what  shall  be  considered 
legislative,  executive,  or  judicial  acts." 

Notwithstanding  some  contrariety  of  judicial  utterance 
in  relation  to  the  power  of  a  legislative  body  to  appoint 
persons  to  office  may  be  found  to  exist,  we  think,  under 
a  constitution  like  ours,  which  does  not  prohibit  such 
appointments,  the  rule  announced  in  Biggs  v.  McBride, 
17  Or.  640  (21  Pac.  878,  5  L.  R.  A.  115) ,  is  founded  in 
reason  and  unassailable  upon  principle.  The  following 
cases  support  this  doctrine  :  Board  of  Revenue  v.  Barber^ 
53  Ala.  589  ;  People  v.  Osborne,  7  Colo.  605  (4  Pac.  1074)  ; 
State  V.  Covington,  29  Ohio  St.  102  ;  People  v.  Draper,  15 
N.  Y.  532 ;  People  v.  BatcMor,  22  N.  Y.  128 ;  People  v. 
Woodruff,  32  N.  Y.  355;  Peoj^le  v.  Pinckney,  32  N.  Y. 
377  ;  Sturgis  v.  Spofford,  45  N.  Y.  446  ;  People  v.  Laiig- 
don,  8  Cal.  1;  Peo2)le  v.  Hurlbut,  24  Mich.  44  (9  Am. 
Rep.  103)  ;  State  v.  Irwin,  5  Nev.  Ill ;  State  v.  Swift, 
11  Nev.   128;    Mayor,  etc.,  of  Baltimore  v.  State,  15  Md. 
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376  (74  Am.  Dec.  572) ;  Bridges  v.  Shallcross,  6  W.  Va. 
562 ;  Baker  v.  Kirk,  33  Ind.  517 ;  State  ex  rel.  v.  Harri- 
son, 113  Ind.  434  (3  Am.  St.  Rep.  663,  16  N.  E.  384); 
Thorpe  v.  Rutland  R.  R.  Co.,  27  Vt.  140  (62  Am.  Dec. 
625) .  See,  also,  on  this  subject,  the  very  able  dissenting 
opinion  of  Mr.  Chief  Justice  Elliott,  in  State  ex  reL  v. 
Hyde,  121  Ind.  20  (22  N.  E.  644). 

It  is  next  maintained  that,  at  the  expiration  of  four 
years  from  the  date  of  Compson's  appointment,  the  oflBce 
became  vacant,  under  the  provision  of  the  constitution. 
Article  XV,  §  2,  which  declares  that  "the  legislative 
assembly  shall  not  create  any  oflSce,  the  tenure  of  which 
shall  be  longer  than  four  years."  Section  2  of  the  Act 
crSSting  the  Board  of  Railroad  Commissioners  and  pre- 
scribing its  duties  reads  as  follows:  "Said  commis- 
sioners constituting  said  board  shall  be  chosen  biennially 
by  the  Legislative  Assembly  of  the  State  of  Oregon,  and 
shall  hold  their  office  for  and  during  the  term  of  two 
years  and  until  their  successors  are  elected  and  qualified 
as  in  this  act  provided,  and  if  a  vacancy  occurs  by  res- 
ignation, death,  or  otherwise,  the  Governor  shall  appoint 
a  commissioner  to  fill  such  vacancy  for  the  residue  of  the 
term:"  Hill's  Ann.  Laws,  §  4003.  This  act  manifestly 
creates  an  office  the  term  or  tenure  of  which  is  two  years, 
with  a  provision  that  the  incumbent  shall  hold  the  office 
until  his  successor  is  elected  and  qualified.  But  the  con- 
tention of  relator  is  that  the  words  "until  his  successor 
is  elected  and  qualified"  may,  in  consequence  of  a  con- 
tingency, serve  to  prolong  the  incumbent's  term  of  office, 
in  which  case  the  extension  resulting  therefrom  is  as 
much  a  part  of  the  entire  term  as  any  portion  of  the 
period  specified  in  the  act,  and  that,  as  a  consequence, 
it  is  violative  of  the  constitution  for  anyone  to  hold  an 
office  created  by  the  legislative  assembly  more  than  four 
years  by  virtue  of  one  election  or  appointment.     In  other 
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words,  the  contention  is  that  the  provision  that  the  in- 
cumbent shall  hold  over  until  his  successor  is  elected 
and  qualified  cannot  extend  his  right,  under  any  cir- 
cumstances, more  than  four  years ;  that  Compson  could 
legally  hold  the  office  by  virtue  of  his  appointment  for 
the  fixed  term  of  two  years,  and,  in  consequence  of  the 
failure  of  the  legislative  assembly  of  1895  to  appoint 
his  successor,  two  years  longer,  but  at  the  expiration  of 
four  years  the  office  became  vacant  under  the  constitu- 
tion, notwithstanding  the  provision  that  he  should  hold 
until  his  successor  is  elected  and  qualified.  The  logic 
of  the  argument  is  that  the  legislature  may  create  an 
office  the  term  of  which  shall  be  four  years,  and  may 
reserve  to  itself  the  right  to  select  the  incumbent ;  Tlut 
it  is  inhibited,  as  between  the  officer  and  the  appointing 
power,  from  providing  that  the  incumbent  of  such  oflSce 
shall  hold  after  the  expiration  of  that  time,  or  until  his 
successor  is  elected  and  qualified.  This  position  is  prob- 
ably sound,  unless  Section  1  of  Article  XV  of  the  Con- 
stitution, which  provides  that  '^All  officers,  except  mem- 
bers of  the  legislative  assembly,  shall  hold  their  offices 
until  their  successors  are  elected  and  qualified,"  applies 
to  the  office  of  railroad  commissioner. 

The  law  seems  to  be  settled  that,  where  the  duration 
of  an  official  term  is  limited  by  the  constitution,  the 
office  becomes  vacant  at  the  expiration  of  that  term,  even 
though  the  legislature  has  provided  that  the  incumbent 
shall  hold  until  his  successor  is  duly  qualified  :  19  Am. 
&  Eng.  Enc.  Law  (1  ed.),  433;  Stak  v.  Hoive,  25  Ohio 
St.  588  (18  Am.  Rep.  321) ;  State  ex  rel.  v.  Brewster^  44 
Ohio  St.  589  (9  N.  E.  849) .  But  when  the  constitution 
in  one  clause  inhibits  the  legislature  from  creating  an 
office  the  tenure  of  which  shall  be  longer  than  a  speci- 
fied number  of  years,  and  in  another  provides  that  such 
officer  shall  hold  until  his  successor  is  qualified,  the  two 
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provisions  are  to  be  read  and  interpreted  together,  and 
the  result  is  that  the  legislature  is  inhibited  from  cre- 
ating an  office  the  tenure  of  which  shall  be  for  a  longer 
period  than  the  time  specified  in  the  constitution ;  but 
if,  at  the  expiration  of  that  period,  no  successor  has  been 
elected  and  qualified,  the  incumbent  holds  over  by  the 
paramount  right  of  tenure,  which  the  constitution  sup- 
plies, until  he  is  superseded  by  a  qualified  successor, 
appointed  or  elected  under  some  provision  of  law,  and  a 
failure  of  the  particular  authority  to  elect  his  successor 
does  not  create  a  vacancy  in  the  office  :*  State  ex  rel.  v. 
Harrison,  113  Ind.  434  (3  Am.  St.  Rep.  663,  16  N.  E. 
384)  .  This  position  is  practically  undisputed  by  counsel 
for  the  relator,  and  it  is  substantially  conceded  that,  if 
Section  1  of  Article  XV  of  the  Constitution  applies  to 
officers  appointed  by  the  legislature,  there  was  no 
vacancy  in  the  office  of  railroad  commissioner  at  the 
time  of  Wagner's  appointment,  and  as  a  consequence  he 
has  no  right  to  the  office.  But  their  contention  is  that 
the  constitutional  provision  under  which  officers  are 
allowed  to  hold  over  until  their  successors  are  elected 
and  qualified  has  no  application  to  the  office  of  railroad 
commissioner,  for  the  following  reasons  :  First,  because 
it  was  intended  to  and  does  apply  to  the  incumbents  of 
such  offices  only  as  are  created  by  or  provided  for  in  the 
constitution  itself;  and,  second,  to  such  offices  as  are 
elected  by  the  electoral  body  at  large,  and  not  by  the 
legislative  assembly.  But  this  construction,  it  seems 
to  us,  gives  to  the  language  of  the  section  a  restricted 
meaning  authorized  neither  by  the  words  nor  the  con- 
text. It  does  not  say  that  the  officers  named  or  provided 
for  in  the  constitution,  or  those  elected  by  the  people, 
shall  hold  until  their  successors  are  elected  and  quali- 
fied, but  that  all  officers,  except  members  of  the  legisla- 
ture, shall  do  so.     Its  language  is  plain,  simple,  unam- 
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biguous,  and  easily  understood^  That  a  railroad  com- 
missioner is  an  oflScer  is  undisputed,  and  it  seems  to  us 
that  he  must  necessarily  come  within  the  terms  of  this 
section  of  the  constitution. 

Attention  is  specially  directed  to  the  use  of  the  words 
"elected  and  qualified"  in  the  section  referred  to,  and  it 
is  insisted  that  as  so  used  they  refer  solely  to  the  selec- 
tion by  the  people,  and  references  are  made  to  many 
instances  in  which  the  terms  "election"  and  "appoint- 
ment" are  used  in  the  various  provisions  of  the  consti- 
tution. The  word  "election,"  in  the  strict  sense,  un- 
doubtedly means  the  choice  of  an  officer  in  the  exercise 
of  which  all  the  qualified  electors  have  an  opportunity 
to  participate,  while  the  word  "appointment"  is  under- 
stood to  mean  the  selection  by  one  or  more  persons,  who 
have  been  commissioned  for  that  purpose,  of  another, 
who,  by  virtue  of  the  choice,  represents  or  may  exercise 
some  authority  over  the  persons  delegating  the  power  to 
make  the  appointment:  Throop,  Pub.  Off.  §  84;  Speed 
V.  Crawford,  3  Metcalf  (Ky.),  207;  State  y.  McCollister, 
11  Ohio,  46  ;  Gosman  v.  State,  106  Ind.  203  (6  N.  E.  349)  ; 
Kimberlin  v.  State  ex  rel,  130  Ind.  120  (30  Am.  St.  Rep. 
208,  14  L.  R.  A.  858,  29  N.  E.  773)  ;  McGruder  v.  Swan, 
25  Md.  173  ;  State  v.  Irwin,  5  Nev.  Ill ;  Conger  v.  Gilmer, 
32  Cal.  75 ;  Wickersham  v.  Brittan,  93  Gal.  34  (15  L.  R. 
A.  106,  28  Pac.  792,  and  29  Pac.  51)  ;  Carpenter  v.  People, 
8  Colo.  116  (5  Pac.  828) .  In  People  v.  Langdon,  8  Cal.  1, 
it  was  insisted  that  the  w^ords  "elected"  and  "appointed," 
as  used  in  a  section  of  the  California  Constitution,  were 
not  equivalent  expressions  of  the  meaning  intended  to  be 
imparted  by  the  framers  of  that  instrument ;  but  Mr. 
Chief  Justice  Murray,  in  answering  the  argument, 
says  :  "Much  stress  is  laid  upon  the  word  'appointed,' 
as  used  in  this  section.  This  is  mere  hypercriticism. 
The  former  decisions  of  this  court  have  substantially  set- 
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tied  this  point.  The  word  'appoint'  was  probably  used 
as  a  more  comprehensive  term  to  convey  the  idea  of  a 
mode  of  constituting  or  designating  an  officer,  whether 
by  election  or  otherwise.  In  fact,  the  words  'elect'  and 
'appoint'  seem  to  have  been  regarded  as  synonymous  by 
the  convention."  The  word  "elect"  simply  means  to 
pick  out,  to  select  from  among  a  number,  or  to  make 
choice  of,  and  is  synonymous  with  the  words  "choose," 
"prefer,"  "select,"  and  it  was  evidently  used  in  this 
sense  in  the  constitution. 

While  the  words  "elect"  and  "appoint"  are  not 
ordinarily  synonymous,  we  think  a  careful  examination 
of  the  language  of  our  constitution  will  show  that,  in 
some  instances,  the  framers  of  that  instrument  have 
used  them  as  such.  Thus,  it  is  provided  in  Constitution, 
Article  II,  §  15,  that  "in  all  elections  by  the  legislative 
assembly,  or  by  either  branch  thereof,  votes  shall  be 
given  openly  or  viva  voce,^^  etc.  It  might  seem,  at  first 
view,  that  the  word  "elections,"  as  here  used,  was  lim- 
ited to  the  choice  of  officers  of  the  house  or  senate  by 
the  members  thereof,  but  if  this  be  so,  Section  30,  Article 
IV,  which  reads  :  "No  senator  or  representative  shall, 
during  the  time  for  which  he  may  have  been  elected,  be 
eligible  to  any  office  the  election  to  which  is  vested  in 
the  legislative  assembly,"  etc., — would  prevent  the 
organization  of  either  branch  of  the  legislature,  thus 
showing  that  under  the  definition  hereinbefore  given 
the  word  "  elections  "  in  the  first  clause  evidently  means 
"appointment"  only.  So,  too,  the  legislative  assembly 
is  authorized  to  "  elect "  a  Governor  from  the  candidates 
who  have  received  an  equal  and  the  highest  number  of 
votes  cast  therefor  (Section  5,  Article  V) ,  thereby  indi- 
cating that  the  phrase  "  to  elect,"  as  used  in  this  section 
of  the  organic  act,  undoubtedly  means  "to  appoint." 

84  Ob.— 8. 
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Other  references  might  be  made,  but  these  are  sulBBcient 
to  show  that  the  word  "election"  is  not  used  in  the 
constitution  to  designate  a  choice  by  the  electoral  body 
at  large,  but  that  a  selection  or  choice  made  by  the 
legislative  assembly  is  as  much  an  election  as  a  choice  by 
the  people.  This  is  the  Qonstruction  given  to  a  similar 
clause  in  the  Constitution  of  Indiana  by  the  supreme 
court  of  that  state  in  the  case  of  State  ex  rel.  v.  Harrison, 
113  Ind.  343  (3  Am.  St.  Rep.  663,  16  N.  E.  384),  and 
the  argument  of  Mr.  Justice  Mitchell  in  that  case  is, 
in  our  opinion,  unanswerable.  The  provisions  of  the 
Constitution  of  Indiana,  prohibiting  the  creation  of  an 
office  by  the  legislature,  the  tenure  of  which  shall  be 
longer  than  four  years,  and  permitting  an  officer  to  hold 
over  until  his  successor  is  elected  and  qualified,  are 
identical  with  ours  ;  and  the  decision  in  the  case  referred 
to  is  a  complete  answer  to  every  position  open  to  the 
relator  in  this  case,  except  that  the  constitutional  provi- 
sion under  which  officers  are  empowered  to  hold  over 
until  their  successors  are  elected  and  qualified  has  appli- 
cation solely  to  such  officers  as  are  provided  for  in  the 
constitution.  In  this  respect  only  the  Indiana  Consti- 
tution differs  from  ours.  It  declares  that  ''  whenever  it 
is  provided  in  the  constitution,  or  in  any  law  which  may 
be  hereafter  passed,  that  any  officer  other  than  a  member 
of  the  general  assembly  shall  hold  his  office  for  any 
given  term,  the  same  shall  be  construed  to  mean  that 
such  officer  shall  hold  his  office  for  such  term  and  until 
his  successor  shall  be  elected  and  qualified"  (Artice  XV, 
Section  3),  while  ours  provides  that  '*  all  officers,"  etc., 
which,  it  seems  to  us,  is  practically  the  same  thing. 

Again,  it  is  insisted  that  the  constitutional  provision 
that  officers  shall  hold  until  their  successors  are  elected 
and  qualified,  and  the  provision  of  the  act  creating  the 
Board  of  Railroad  Commissioners  to  the  same  effect,  were 
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designed  only  to  cover  a  possible  interregnum  between 
the  expiration  of  a  fixed  term  and  the  qualification  of  the 
incumbent's  successor,  and  that  they  do  not  contemplate 
an  indefinite  holding,  and,  therefore,  the  Governor  had  a 
right  to  assume  there  was  a  vacancy  in  the  office  of  rail- 
road commissioner,  and  to  appoint  Compson 's  successor. 
But  the  vice  of  this  position  lies  in  the  fact  that  the  Gov- 
ernor is  only  authorized  to  make  an  appointment  in  case 
of  a  vacancy  in  the  office,  and  there  can  be  no  vacancy 
as  long  as  Compson  has  a  legal  right  to  continue  in  pos- 
session thereof,  and  is  qualified  to  exercise  its  powers 
(Johnston  y.  Wilson,  2  N.  H.  202  [9  Am.  Dec.  50];  Peo- 
ple V.  Whitman,  10  Cal.  38;  Commonwealth  v.  Hanley,  9 
Pa.  St.  513  ;  Gosman  v.  State,  106  Ind.  203  [6  N.  E.  349]  ; 
Ex  parte  Lawhorne,  18  Grat.  85 ;  Johnson  v.  Mann,  77 
Va.  265);  and,  as  we  have  seen,  he  has  the  right,  under 
both  the  Constitution  and  the  statute,  to  continue  in  pos- 
session of  the  office  until  his  successor  is  elected  and 
qualified  in  the  manner  provided  in  the  act  creating  the 
office. 

It  is  also  maintained  that  the  sureties  on  Compson 's 
official  bond  are  not  liable  for  defalcations  occurring  after 
the  expiration  of  the  two-years'  term  for  which  he  was 
elected,  and  that  by  reason  of  his  failure  to  renew  the 
undertaking  there  was  such  a  vacancy  in  his  office  as 
would  enable  the  Governor  to  fill  it  by  appointment. 
But  our  attention  has  not  been  called  to  any  provision  of 
law  requiring  an  officer  who  holds  over  after  the  expira- 
tion of  his  terra  to  renew  his  official  bond,  or  declaring 
that  the  office  shall  become  vacant  in  case  he  fails  to  do 
so,  and,  without  such  a  provision,  it  is  clear  that  the 
Governor  could  not  declare  a  forfeiture  or  oust  Compson 
from  the  office  to  which  he  had  been  appointed  by  the 
legislative  assembly.  The  Governor  could  appoint  only 
in  ca«e  of  a  vacancy  in  an  office  for  a  failure  to  renew  the 
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bond,  only  by  virtue  of  some  provision  of  law  to  that  effect. 
As  to  whether  a  railroad  commissioner  should  be  re- 
quired to  execute  a  bond  at  all  was  a  legislative  question, 
and  if  it  saw  proper  to  suffer  him  to  hold  over  after  the 
expiration  of  his  prescribed  term,  until  his  successor 
should  be  appointed  and  qualified,  without  making  any 
provisions  requiring  him  to  renew  his  bond,  or  declaring 
the  office  vacant  in  case  he  should  fail  to  do  so,  it  is  man- 
ifest that  no  vacancy  could  occur,  although  it  may  be,  as 
a  matter  of  law,  that  the  sureties  on  his  official  bond  are 
bound  only  for  defalcations  occurring  during  the  original 
term  for  which  he  was  chosen.  No  error  having  been 
committed  in  sustaining  the  demurrer,  it  follows  that  the 
judgment  is  affirmed. 

Affirmed. 


Decided  24  October,  1888. 
PBTTEYS  V.  COMEB. 

[54  Pac.  818.] 

1.  Mortgage  Foreclosure— Person  a  i.  Judgment.— An  allegation  in  a  com- 
plaint for  a  inort«:age  foreclosure  that  the  holder  of  the  property  purchased  it 
subsequent  to  the  execution  of  the  mortgage  and  assumed  its  payment  is 
sufficient  to  support  a  personal  decree  against  him  by  default.* 

2.  Appeal— Parties.— A  case  will  not  be  remanded  on  appeal  for  the  fUlure  of 
the  court  below  to  take  special  action  upon  an  application  to  bring  in  anew 
party,  where,  trom  the  respective  averments  of  the  parties,  it  is  apparent  that 
he  was  neither  a  necessary  nor  a  proper  party  to  the  suit. 

From  Tillamook  :     Henry  H.  Hbwitt,  Judge. 

♦Note.— On  the  subject  of  the  personal  liability  of  the  grantee  of  mortgaged 
premises,  where  the  conveyance  recites  an  agreement  to  assume  and  pay  such 
encumbrance,  see  Miles  v.  Milea,  6  Or.  2B6  (25  Am.  Rep.  822),  Walker  v.  Ooltt- 
9mUhy  7  Or.  182,  and  Fkinner'a  National  Bank  v.  Oates,  83  Or.  888.  After  the  de- 
cision herein,  the  point  was  raised  and  sustained  that  a  grantee  of  mortgaged 
premises  who  agrees  to  pay  the  encumbrance  is  not  liable  unless  his  immediate 

grantor  was  so  bound.    Young  Men's  Association  v.  Oo/f,  post 

—Reporter. 
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Bill  for  a  foreclosure  by  M.  B.  Petteys  against  J.C. 
Comer  and  wife,  the  Bay  City  Co-operative  Co.  and 
others.  There  was  a  decree  for  plaintiff,  and  the  com- 
pany appeals. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of  Hand- 
ley  &  Handley. 

For  J.  C.  Comer  there  was  an  oral  argument?  by  Mr. 
Tho8.  B.  Handley. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  Thos.  H.  Tongue. 

Mr.  Chief  Justice  Wolverton  delivered  the  opinion. 

This  is  a  suit  to  foreclose  a  mortgage  executed  by  the 
defendants.  Comer  and  wife,  in  favor  of  plaintiff.  The 
complaint  is  in  the  usual  form,  and  has  the  following 
allegation  affecting  the  defendant,  the  Bay  City  Co-op- 
erative Co.,  viz.:  * 'That  the  defendants,  James  Fuller, 
Wadhams  &  Co. ,  and  the  Bay  City  Co-operative  Co.,  have, 
or  claim  to  have,  some  rights,  liens,  or  claims  in  or  upon 
the  said  property,  but  the  same,  whatever  they  may  be, 
were  acquired  with  notice  of  the  plaintiff's  mortgage,  and 
are  subsequent  and  subject  thereto.  That  the  defendant, 
the  Bay  City  Co-operative  Co.,  purchased  the  said  prop- 
erty subsequent  to  the  execution  of  the  mortgq^ge  set  forth 
in  this  complaint,  and  assumed  the  payment  of  the  note 
and  mortgage."  The  defendant  company  interposed  a 
demurrer  to  the  complaint,  upon  the  ground  that  it  does 
not  state  facts  sufficient  to  constitute  a  cause  of  suit  against 
such  defendant.  Two  entries  occur  in  the  record  touching 
the  disposal  of  this  demurrer— one  showing  in  effect  that 
it  was  withdrawn ;  and  the  other  that  said  defendant 
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adnfiitted  it  to  be  not  well  taken,  and  hence  it  was  over- 
ruled. By  the  terms  of  each  of  said  orders,  said 
defendant  was  given  leave  to  answer  within  the  day. 
'Instead  of  answering,  the  company  applied  to  the  court 
to  have  one  J.J.  McCoy  brought  in  and  made  a  party  to 
the  suit.  ^  It  was  averred  in  the  application  that  said 
McCoy  was  the  owner  of  a  certain  note,  for  the  sum  of 
$4,000,  and  a  mortgage,  executed  May  8,  1894,  securing 
the  same,  upon  the  property  described  in  the  complaint, 
which  said  mortgage  was  recorded  in  book  1,  page  23, 
Records  of  Mortgages  for  said  County  of  Tillamook. 
The  plaintiff  filed  what  was  denominated  a  "  reply  "  to 
this  application,  which  denied  the  averments  thereof, 
except  the  record  of  the  mortgage,  and  alleged  that  said 
mortgage  so  recorded  was  one  given  to  J.  C.  Comer,  one 
of  the  defendants  in  said  suit ;  that  it  had  never  been 
assigned  to  McCoy  ;  and  that  Comer  was  still  the  owner. 
To  this  averment  there  was  no  denial  or  other  counter- 
vailing allegation.  The  application  and  reply  were  filed 
on  August  26,  and  on  the  same  day  the  plaintiff  filed  a 
motion  for  a  decree  as  prayed  for  against  defendants,  J. 
C.  and  Susan  Comer  and  the  Bay  City  Co-operative  Co., 
upon  the  facts  admitted  in  the  pleadings ;  whereupon 
the  court,  on  the  day  following,  made  and  entered  a 
decree  foreclosing  plaintiff's  mortgage  in  all  respects  as 
demanded,  which  included  a  personal  decree  against  the 
said  defendant,  the  Bay  City  Co-operative  Co.,  for  the 
amount  of  the  note  and  mortgage  sued  on. 

1.  It  is  insisted  by  the  company  that  the  demurrer  to 
the  complaint  should  have  been  sustained ;  but  this  is 
not  in  harmony  with  the  position  taken  in  the  lower 
court,  as  said  defendant  either  withdrew  it  or  admitted 
that  it  was  not  well  taken,  and  it  was  consequently  over- 
ruled pro  forma .  The  conflicting  journal  entries  touching 
it  leave  us  in  doubt  as  to  just  what  was  actually  done  ; 
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but  it  is  immaterial,  as  the  result  was,  in  effect,  the  same. 
But,  however  this  may  be,  the  demurrer  was  properly 
overruled,  if  considered  upon  the  merits,  as  the  com- 
plaint shows  that  the  company  was  a  necessary  as  well 
as  a  proper  party  defendant,  and  that  a  cause  of  suit  ex- 
isted against  it  and  in  favor  of  plaintiff.  The  question 
whether  it  was  personally  liable  under  the  allegations  of 
the  complaint  might  have  been  tested  by  motion  to 
strike  out ;  but,  as  such  motion  was  not  interposed,  it 
must  be  deemed  to  have  been  waived.  So,  the  only  ques- 
tion remaining  is  whether  the  allegation  of  the  complaint 
touching  the  matter  is  suflScient  to  sustain  the  decree. 
We  think  it  is.  It  states,  in  substance,  that,  having  pur- 
chased the  land,  the  company  assumed  the  payment  of 
the  debt  secured  by  the  subsisting  mortgage  upon  it. 
'*To  assume"  means  "to  undertake;  engage;  promise:" 
Black,  Law  Diet.  See,  also,  Braman  v.  Dowse,  12  Cush. 
227.  It  may  be  characterized  as  a  defective  statement 
of  a  good  cause  of  suit,  but  the  averment  is  undoubt- 
edly sufficient  to  support  the  personal  decree  against  the 
company. 

2.  There  seems  to  have  been  no  special  finding  or 
order  by  the  court  below  touching  the  application  to  have 
McCoy  brought  in  as  a  party  defendant,  and  the  decree 
makes  no  mention  of  it  either  directly  or  indirectly.  Con- 
sidered as  an  application  to  bring  in  a  new  party, — and 
this  is  all  that  can  be  claimed  for  it, — ^it  appears  to  be 
not  well  taken,  as,  from  the  respective  averments  of  the 
parties,  it  is  apparent  that  McCoy  was  neither  a  necessary 
nor  proper  party  to  the  suit,  so  that  tlie  court  would 
have  been  justified  in  overruling  the  application  directly. 
We  must  presume  that  the  court  so  considered  it,  or  it 
would  not  have  entered  the  final  decree,  with  a  meritori- 
ous application  pending.  The  court  granted  leave  to  file 
an  answer  during  the  day,  but,  instead,  the  defendant 
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interposed  a  frivolous  application  to  bring  in  a  new  party, 
which  it  may  have  thought  was  for  the  purpose  of  delay, 
and,  therefore,  entered  the  decree  as  prayed  for.  At  any 
rate,  it  is  so  apparent  there  is  no  merit  in  the  proposition 
that  this  court  will  not  send  the  case  back  because  it  does 
not  appear  that  the  court  below  took  special  action  touch- 
ing the  application  to  bring  in  the  party  named.  The 
decree  of  the  court  below  will  therefore  be  affirmed. 

Affirmed. 


Argued  18  October;  decided  31  October,  1886. 
SHEPARD  V.  SATiTZMAN. 

[54  Pac.  882.] 

Administration  Expenses  —  Priority  of  Mortgage  Lien.— Hill's  Ann. 
Laws,  g  1188,  authorizing  an  executor  to  retain  expenses  of  administration  in 
preference  to  any  claim  or  charge  against  testator's  estate,  does  not  give  him 
a  Hen  for  such  expenses  prior  to  a  mortgage  on  testator's  land,  though  the 
other  property  is  not  sufllcient  to  pay  such  expenses. 

From  Multnomah  :     Loyal  B.  Stearns,  Judge. 

Suit  by  Robina  Shepard  against  Peter  Saltzman,  Jr., 
as  executor,  to  foreclose  a  mortgage  made  by  the  father 
of  defendant  in  his  lifetime.  There  was  a  decree  for 
plaintiff. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
James  Gleaaon  and  Thos,  O.  Thornton,  with  an  oral  argu- 
ment by  Mr.  Gleason, 

For  respondent  there  was  a  brief  ovei;  the  name  of 
Milton  W,  Smith,  with  an  oral  argument  by  Mr.  Walter 
S.  Perry. 
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Mb.  Chief  Justice  Wolverton  delivered  the  opinion. 

This  is  a  suit  to  foreclose  a  mortgage  upon  real  prop- 
erty against  the  personal  representative  and  heirs  of  the 
deceased  mortgagor.  The  executor  maintains  that  he 
has  a  lien  upon  the  premises  for  the  costs  and  charges, 
or  expenses,  of  administering  the  estate  of  the  deceased, 
prior  and  superior  in  right  to  the  lien  of  plaintiff's  mort- 
gage, there  not  being  sufficient  other  property  of  the  es- 
tate with  which  to  pay  such  costs  and  charges.  Whether 
this  contention  is  sound,  presents  the  only  question  foi 
our  consideration.  In  our  view  of  the  matter,  this  may 
be  resolved  by  ascertainment  of  the  statutory  intend- 
ment toifching  the  administration  of  the  estates  of  de- 
ceased persons.  Section  1183,  Hill's  Ann.  Laws,  pro- 
vides as  follows  :  '*The  charges  and  claims  which  have 
been  allowed,  or  established  by  judgment  or  decree,  shall 
be  paid  in  the  following  order  :  ( 1 )  Funeral  expenses  ; 
( 2  )  taxes  due  the  United  States  ;  ( 3  )  expenses  of  last 
sickness ;  ( 4 )  taxes  due  the  state  or  county  or  other 
public  corporations  therein  ;  (  5  )  debts  preferred  by  the 
laws  of  the  United  States  ;  (  6 )  debts  which  at  the  death 
of  the  deceased  were  a  lien  upon  his  property  or  any 
right  or  interest  therein,  according  to  the  priority  of  their 
several  liens,  and  ( 7  )  debts  due  employees  of  decedent 
for  wages,  etc.;  ( 8 )  all  other  claims  against  the  estate.'' 
Section  1184  :  **The  preference  given  by  Subd.  6  of  the 
last  section  shall  only  extend  to  the  proceeds  of  the  prop- 
erty upon  which  the  lien  exists,  and  as  to  such  proceeds 
such  debt  is  to  be  preferred  to  any  of  the  classes  men- 
tioned in  such  section,  other  than  the  taxes  upon  such 
property."  This  latter  section,  when  read  in  connection 
with  the  former,  leads  to  but  one  conclusion,  which  is 
that  the  proceeds  of  the  property  upon  which  the  lien  or 
liens  exist  are  to  be  marshaled  in  a  distinct  order,  with 
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which  section  1183  has  but  little  to  do,  except  as  it  per- 
tains to  the  excess  above  such  taxes  and  liens  upon  the 
property.  The  proceeds  of  such  property  are  to  be  ap- 
plied, first,  to  the  payment  of  the  taxes ;  second,  to  the 
payment  of  the  liens  according  to  their  priority  ;  and  the 
balance,  if  any  remains,  is  to  be  applied  in  due  course  of 
administration,  as  prescribed  by  said  section  1183.  It 
is  maintained,  however,  that  charges  and  claims  against 
the  estate  are  to  be  distinguished  from  the  costs  and 
charges  or  expenses  of  administering  it,  and  that,  as  to 
the  latter,  they  should  have  priority  over  the  lien  of  the 
mortgage.  Section  1178  prescribes  that  an  executor  or 
administrator  shall  be  allowed,  in  the  settlement  of  his 
account,  all  expenses  incurred  in  the  care,  management, 
and  settlement  of  the  estate,  including  attorney's  fees, 
and  for  his  services  shall  receive  such  compensation  as 
the  law  allows ;  and  section  1180  prescribes  what  his 
compensation  shall  be.  It  is  these  costs  and  expenses 
which  it  is  claimed  take  precedence  of  the  mortgage  lien, 
and  they  are  thought  to  be  regulated  by  section  1188, 
which  prescribes  that  the  executor  or  administrator  may 
retain  in  his  hands,  in  preference  to  any  claim  or  charge 
against  the  estate,  the  amount  of  his  compensation  and 
the  necessary  expenses  of  administration. 

It  is  plain  that  the  charges  and  claims  alluded  to  in 
sections  1183  and  1184  are  not  the  same  as  the  compen- 
sation of  the  executor  or  administrator,  and  necessary 
expenses  of  administration,  alluded  to  in  sections  1179, 
1180,  and  1188,  and  it  may  be  admitted  that  these  latter 
expenses  take  precedence  in  order  of  payment  over 
charges  and  claims  against  the  estate,  but  it  does  not 
follow  that  they  constitute  a  lien  superior  in  right  to  a 
mortgage  of  the  deceased.  We  find  some  indication  of  the 
legislative  intent  touching  the  matter  of  marshaling  the 
proceeds  of  the  mortgaged  property  in  the  provisions  of 
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the  statute  which  empower  the  county  court  to  dispose 
of  such  property,  and  the  manner  of  procedure  neces- 
sary to  convey  an  unincumbered  title.  Section  1163 
provides  that  the  court  shall  order  the  proceeds  of  the 
sale  applied,  first,  to  the  payment  of  the  proper  expenses 
of  the  proceeding  and  sale,  and,  secondly,  to  the  satis- 
faction of  said  debt,  and  the  residue,  if  any,  in  due 
course  of  administration.  This  order  of  distribution  is 
in  harmony  with  our  interpretation  of  sections  1183  and 
1184,  except  that  the  latter  sections  do  not  contemplate 
a  sale  of  the  property  under  the  separate  provisions  for 
devesting  it  of  the  lien,  and  hence  make  no  provisions 
touching  the  cost  of  that  particular  proceeding.  It  is 
also  analogous  to  the  manner  of  marshaling  the  proceeds 
of  sale  in  a  direct  proceeding  to  foreclose  the  mortgage, 
which  it  has  been  held  is  cognizable  in  a  court  of  equity, 
notwithstanding  the  estate  is  in  course  of  administration  : 
Verdier  v.  Eigne,  16  Or.  208  (19  Pac.  64)  ;  Teel  v.  Win- 
ston,  22  Or.  489  (29  Pac.  142). 

Looking  throughout  the  purview  of  all  these  sections 
of  the  statute  touching  the  administration  of  the  estates 
of  deceased  persons,  it  seems  clear  that  it  was  not 
intended  that  the  compensation  of  the  executor  or  ad- 
ministrator, and  the  expenses  of  administration,  should 
become  a  lien  superior  in  right  to  a  mortgage  of  the 
deceased,  which,  from  the  nature  of  things,  is  prior  in 
time  ;  and  that,  in  any  event,  only  the  costs  of  sale  under 
the  special  procedure  in  the  county  court  to  devest  the 
lien,  and  the  taxes  upon  the  property,  are  entitled  to 
precedence  in  the  order  of  payment.  Such  has  been  the 
holding  under  analogous  statutes  in  Indiana  and  Cali- 
fornia :  Ryker  v.  Vawter,  117  Ind.  425  ( 20  N.  E.  294) 
Murray^s  Estate,  18  Gal.  686.  The  justice  of  the  rule 
is  manifest.  Indeed,  a  mortgage  would  be  a  thing  of 
uncertain  and  precarious  value  if  the  costs  and  expenses 
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of  administration  of  the  estates  of  deceased  persons 
were  advanced  to  a  prior  right  of  payment  over  a  mort- 
gage lien.  Such  costs  and  expenses  are  so  variable  and 
so  dependent  upon  conditions  and  contingencies,  both  of 
time  and  circumstance,  not  within  the  reasonable  fore- 
sight of  business  acumen  to  definitely  estimate,  as  to  pre- 
clude the  idea  that  the  mortgagee  contracted  with 
reference  to  them  when  he  acquired  his  lien.  Ordinarily, 
the  senior  lien  is  prior  and  superior  in  right  of  payment, 
and  there  exists  no  suflScient  reason  why  the  general 
rule  should  not  prevail  in  a  case  of  the  nature  of  that 
under  consideration.  The  decree  of  the  court  below  will 
be  affirmed. 

Affibmsd. 


Argued  19  October;  decided  31  October,  1886. 
ERICKSON  V.  INMAN. 

[54  Pac.  049.J 

1.  Order  Operatinq  as  an  EkiUiTABLB  Assignment.— To  give  an  unaccepted 

draft  or  order  the  effect  of  an  equitable  assignment  of  a  fUnd,  It  must,  by  lis 
terms,  be  drawn  upon  that  fund :    Mc Daniel  v.  Maxwell^  21  Or.  202,  approved. 

2.  BiLi^  AND  Notes— Acceptance.— Under  Section  8194,  Hill's  Ann  Laws,  no 

liability  Is  Incurred  by  the  verbal  acceptance  of  a  bill  of  exchange,  and  either 
drawer  or  drawee  may  urge  the  objection  that  the  acceptance  was  not  written. 

From  Multnomah:     Henry  E.  McGinn,  Judge. 

Action  by  Charles  Erickson  against  Inman,  Poulson  & 
Co.,    a   corporation.     From   a   judgment   for    plaintiff, 


defendant  appeals. 


Affirmed. 


For  appellant  there  was  a  brief  over  the  names  of 
Cake  &  Cake,  and  Arthur  C.  Spencer,  with  an  oral  argu- 
ment by  Mr.  Wm.  M,  Cake. 
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For  respondent  there  was  a  brief,  over  the  name  of 
Spencer  &  Malarkey^  with  an  oral  argument  by  Mr.  Dan 
J.  Malar  key. 

Mr.  Justice  Bean  delivered  the  opinion  of  the  court. 

This  is  an  action  to  recover  a  balance  of  $316.73  for 
sawlogs  sold  and  delivered  by  the  plaintiff  to  the  defend- 
ant between  the  first  day  of  December,  1894,  and  the 
first  day  of  February,  1895.  There  is  no  dispute  as  to 
the  number  or  price  of  the  logs  sold  and  delivered,  but 
the  defendant  claims  that  its  indebtedness  to  the  plaintiff, 
by  reason  of  such  sale,  had  been  extinguished  prior  to 
the  commencement  of  the  action,  on  account  of  its 
having  orally  accepted  an  order  drawn  on  it  by  the 
plaintiff,  and  in  favor  of  one  C.  W.  Nelson,  in  the  fol- 
lowing form:  "Clatskanie,  March  29,  1895.  Messrs. 
Inman,  Poulson  &  Co. :  Please  pay  to  the  order  of  C. 
W.  Nelson  $327.85,  and  charge  same  to  my  account. 
C.  H.  Erickson."  The  evidence  shows  that  this  order 
was  drawn  and  presented  by  Nelson  to  the  defendant  for 
acceptance  before  the  logs  were  delivered,  but  was  not 
accepted  in  writing,  although  the  defendant  promised 
verbally  to  pay  it  when  the  logs  should  be  delivered,  if 
there  was  a  sufficient  amount  due  the  plaintiff  for  that 
purpose,  and,  if  not,  to  apply  thereon  whatever  should 
be  due  him.  The  order,  however,  not  being  paid,  was 
returned  by  Nelson  to  the  plaintiff,  who  thereafter 
demanded  of  the  defendant  the  balance  due  on  the  logs, 
and  exhibited  to  it  the  Nelson  order.  The  defendant 
refused  to  pay  such  balance  until  the  order  should  be 
indorsed  by  Nelson,  and  the  indorsement  guaranteed ; 
whereupon  this  action  was  commenced,  resulting  in  a 
judgment  in  favor  of  plain tiflF,  and  defendant  appeals. 

There  are  several  assignments  of  error,  but,  as  the 
rulings  of  the  trial  court  to  which  they  refer  all  grew 
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out  of  the  erroneous  theory  that  a  verbal  acceptance  by 
the  defendant  of  the  order  drawn  upon  it  by  the  plaintiff 
in  favor  of  Nelson  was  sufficient  to  render  it  liable 
thereon,  it  will  not  be  necessay  to  examine  the  errors  as 
assigned. 

1.  There  is  no  ground  for  the  argument  that  the 
order  operated  as  an  equitable  assignment  to  Nelson  of 
the  claim  due,  or  to  become  due,  from  the  defendant  to  the 
plaintiff.  To  give  a  draft  or  an  order  such  an  effect,  it 
must,  by  its  terms,  be  drawn  upon  a  particular  fund : 
McDanicl  v.  Maxwell,  21  Or.  202  (27  Pac.  952,  28  Am.  St. 
Rep.  740) .  This  order  is  not  so  drawn.  It  is  simply  a 
written  request  by  the  plaintiff  to  the  defendant  to  pay 
to  Nelson  absolutely,  at  all  events,  a  specified  sum  of 
money,  and  is  an  inland  bill  of  exchange  :  Hatvley  v. 
Jette,  10  Or.  31  (45  Am.  Rep.  129).  The  defendant, 
therefore,  owed  no  duty  to  the  payee,  nor  did  it  become 
his  debtor  unless  the  draft  had  been  legally  accepted  by 
it :  1  Daniel,  Neg.  Inst.  §§  480,  493  ;  Anderson  v.  Jones, 
102  Ala.  537  ( 14  South.  871.) 

2.  Now,  the  statute  provides  that  ''no  person  within 
this  state  shall  be  charged  as  an  acceptor  of  a  bill  of  ex- 
change unless  his  acceptance  shall  be  in  writing,  signed  by 
himself  or  his  lawful  agent :"  Hill's  Ann.  Laws,  §  3194. 
There  is  no  pretense  that  the  defendant  ever  so  accepted 
the  order,  and,  as  a  consequence,  under  the  express  pro- 
visions of  the  statute,  it  never  became  liable  thereon. 
Its  counsel  claim,  however,  that  the  statute  was  passed 
for  the  benefit  of  the  drawee,  and  the  objection  that  the 
acceptance  was  not  in  writing  can  only  be  raised  by  him  ; 
and  two  Pennsylvania  cases  are  cited  in  support  of  this 
contention,  but  in  neither  of  them  was  the  question  of 
the  effect  of  a  verbal  acceptance  of  a  bill  of  exchange 
involved:  {Ulrich  v.  Ilower,  156  Pa.  St.  414,  27  Atl. 
243 ;  Moeser  v.  Schneider,  158  Pa.  St.  412,  27  Atl.  1088) ; 
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and  the  dictum  of  the  court  on  that  question  is  at  vari- 
ance with  the  decided  cases  of  that  and  other  States, 
which  agree  that,  under  a  statute  like  ours,  no  action  can 
be  maintained  on  an  acceptance  of  a  bill  of  exchange 
unless  it  is  in  writing  and  signed  by  the  drawee  :  Maginn 
V.  Bank,  131  Pa.  St.  362  (18  Atl.  901);  National  State 
Bank  v.  Lindeman,  161  Pa.  St.  199  ( 28  Atl.  1022  )  ;  Ander- 
son  V.  JoneSj  102  Ala.  537  (14  South.  871);  Duncan  y. 
Berlin,  60  N.  Y.  151;  Hall  v.  Flanders,  83  Me.  242  (22 
Atl.  158);  Elliott  v.  Miller,  8  Mich.  132;  Bassett  v. 
Haines,  9  Cal.  260 ;  Luff  v.  Pope,  5  Hill,  413  ;  Wein- 
hauer  v.  Morrison,  49  Hun.  498  ( 2  N.  Y.  Supp.  544) ; 
Dickinson  v.  Marsh,  57  Mo.  App.  566  ;  Haeberle  v.  O^Day, 
61  Mo.  App.  390;  Upham  v.  Clute,  105  Mich.  350  (63 
N.  W.  317).  If,  under  the  statute,  no  action  can  be 
maintained  against  the  drawee  on  a  verbal  acceptance, 
then  certainly  there  is  no  liability  on  his  part ;  and,  if 
there  is  no  liability,  he,  of  course,  cannot  set  up  such 
order,  and  his  verbal  acceptance  thereof,  as  a  defense  or 
counterclaim  in  an  action  brought  against  him  by  the 
drawer.  Since  it  is  admitted  that  the  defendant  never 
accepted  in  writing  the  order  in  question,  it  necessarily 
follows,  from  these  views,  that  its  defense  to  this  action 
must  fail,  and  the  judgment  must  be  aflSrmed. 

Affirmed. 


Argued  12  October;  decided  81  October,  1898. 
DENNY  V.  MCCOWN. 

[M  Pao.  »52.] 

Definition  of  the  Word  "Void."— The  word  "void,"  in  Hill's  Ann.  Laws, 
I  2786,  providing  that  all  obligations  whereby  land  situated  in  more  than 
one  county  In  the  State  is  made  security  for  the  payment  of  a  debt  shall  be 
void,— must  be  given  it«  ordinary  meaning  of  null  and  incapable  of  confirma- 
tion, since  it  is  apparent  that  the  purpose  of  the  section  is  to  secure  to  the 
state  the  revenues  to  be  obtained  trom  the  assessment  and  taxation  of  mort- 
gages of  real  property. 
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2.  Curing  Void  Contract  by  Subsequent  Legislation.— No  statutory 
ratification  or  subsequent  legislation  can  make  valid  a  contract  that  was  null 
and  void  at  its  inception;  thus,  where  a  mortgage  is  absolutely  void,  because 
It  covers  land  in  more  than  one  county,  its  validity  cannot  be  cured  by  sub- 
sequent legislation  repealing  the  provision,  or  consolidating  counties  in  such 
a  way  as  to  bring  the  lands  mortgaged  within  one  county. 

8.  Remedy  at  Law-Jurisdiction  of  Equity.— The  rule  that  when  equity 
has  obtained  Jurisdiction  for  one  purpose  it  will  proceed  to  administer  com- 
plete Justice  cannot  be  invoked  to  procure  a  money  Judgment  in  a  foreclosure 
suit  where  the  mortgage  was  adjudged  void,  for  the  equitable  jurisdiction  de- 
pended on  the  validity  of  the  mortgage,  and  as  to  the  money  claim  there  is 
an  adequate  law  remedy:  Ming  Yue  v.  Coot  Bay  B.  R.  Oo.^  24  Or.  392,  and  Stem^- 
mer  v.  ScottUh  Ina,  Cb.,  33  Or.  «6,  followed. 

From  Multnomah  :    Loyal  B.  Stearns,  Judge. 

Foreclosure  by  O.  N.  Denny  and  others  against  Sarah 
M.  McCown.  From  a  judgment  for  plaintiffs,  defendant 
appeals. 

Reversed. 

For  appellant  there  was  a  brief  over  the  names  of 
Browiiell  &  Campbell,  and  Starr,  Thomas  &  Chamberlain, 
with  an  oral  argument  by  Mr,  Geo.  C.  Brownell. 

For  respondent  there  was  a  brief  over  the  name  of 
Dolph,  Nixon  &  Dolph,  with  an  oral  argument  by  Mr. 
Chester  V.  Dolph, 

Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

This  is  a  suit  to  foreclose  a  deed  intended  as  a  mort- 
gage. The  facts  are  that  on  October  28,  1892,  the  Port- 
land Savings  Bank,  a  corporation,  loaned  to  defendant 
the  sum  of  $5,000,  and  agreed  to  advance  the  further 
sum  of  $7,500,  to  secure  the  payment  of  which  she  on  that 
day  executed  to  H.  C.  Stratton,  in  trust  for  said  bank,  a 
deed  which  purported  to  convey  certain  real  property 
situated  in  the  Town  of  Sellwood,  in  the  counties  of 
Clackamas  and  Multnomah,  in  the  State  of  Oregon; 
that  on  December  27,  1892,  the   bank   also  loaned  to 
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defendant  the  sum  agreed  to  be  advanced,  whereupon 
she  executed  to  it  a  promissory  note  for  the  sum  of 
$12,500,  payable  in  six  months,  with  interest  from  that 
date  at  the  rate  of  nine  per  cent,  per  annum,  no  part  of 
which  has  been  paid,  except  the  interest  to  June  27, 
1893.  The  suit  was  instituted  by  the  Portland  Savings 
Bank  and  H.  C.  Stratton,  its  trustee ;  but  0.  N.  Denny, 
having  been  appointed  receiver  for  the  bank,  was  by 
order  of  the  court  substituted  as  plaintiff.  The  com- 
plaint is  in  the  usual  form,  and  its  material  allegations 
are  admitted ;  but  it  is  claimed  in  the  answer  that,  by 
reason  of  the  attempt  to  create  a  lien  upon  real  property 
situated  in  more  than  one  county,  the  trust  deed  is  void. 
A  trial  being  had  upon  this  issue,  it  resulted  in  a  decree 
for  the  plaintiffs. 

1.  It  is  contended  by  defendant's  counsel  that  Sec- 
tion 2736,  Hiirs  Ann.  Laws,  which  was  in  force 
when  the  trust  deed  was  executed,  renders  the  instru- 
ment ineflfectual  to  create  a  lien,  because  the  real  prop- 
erty covered  by  it  was  situated  in  more  than  one  county, 
and  that  the  court  erred  in  refusing  to  dismiss  the  suit ; 
while  plaintiffs'  counsel  insist  that,  if  the  deed  is  void  at 
all,  it  is  only  so  for  the  purposes  of  assessment  and  tax- 
ation ;  that  if  it  should  be  held,  however,  that  the  deed 
did  not  create  a  lien  at  the  time  it  was  executed,  the 
legislative  assembly,  prior  to  the  commencement  of  the 
suit,  cured  the  defect  and  afforded  a  remedy  for  the  fore- 
closure by  repealing  Section  2736,  supra  (Lajvs  1893,  p. 
6),  and  also  by  changing  the  boundary  of  Clackamas 
County,  so  that  the  whole  territory  of  Sellwood,  in- 
cluding the  premises  in  question,  is  now  within  Mult- 
nomah County  (Laws  1893,  p.  78)  ;  and  that  in  any 
event,  if  it  should  be  held  that  no  lien  was  created  by 
the  trust  deed,  a  court  of  equity,  having  obtained  juris- 

81  0B.-4. 
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diction,  had  authority  to  render  a  decree  for  the  amount 
demanded,  which  ought  not  to  be  disturbed  on  appeal. 
The  title  of  the  act  which  included  Section  2736, 
supra,  reads:  *'An  act  to  define  the  terms  *land'  and 
'  real  property '  for  the  purpose  of  taxation,  and  to  pro- 
vide where  the  same  shall  be  assessed  and  taxed,  and  to 
declare  what  instruments  whereby  land  and  real  prop- 
erty is  made  security  for  the  payment  of  a  debt,  shall  be 
void,  and  to  repeal  Sections  2  and  7  of  Chapter  LVII  of 
the  Miscellaneous  Laws  of  Oregon  :"  Laws  1882,  p.  64. 
Section  1  of  this  act,  after  defining  *'real  property'' 
and  *'  land,''  contains  the  following  provision  :  "And  a 
mortgage,  deed  of  trust,  contract,  or  other  obligation, 
whereby  land  or  real  property  situated  in  no  more  than 
one  county  in  this  state,  is  made  security  for  the  pay- 
ment of  a  debt,  shall,  for  the  purposes  of  assessment  and 
taxation,  be  deemed  and  treated  as  real  property."  It 
will  be  seen,  from  the  title  of  the  act  and  the  language 
quoted,  that  the  words  "mortgage,  deed  of  trust,  or 
other  instrument,"  etc.,  are,  for  the  purpose  of  taxation, 
defined  to  mean  "land"  or  "real  property."  The 
legislative  assembly^  declared  by  statute  that  a  lien  was 
land — that  the  shadow  was  the  substance — only  for  the 
purpose  of  assessment  and  taxation,  and  not  that  a  mort- 
gage embracing  lands  in  more  than  one  county  was  to 
be  deemed  void  for  the  purpose  of  taxation.  If  such  a 
construction  of  the  statute  had  been  permissible,  mort- 
gages prohibited  thereby  would  have  been  taken  for  the 
purpose  of  avoiding  the  assessment  and  taxation  of  such 
securities.  Plaintiff's  counsel  argues,  however,  that  the 
statute  rendering  a  mortgage  on  real  property  situated  in 
more  than  one  county  void  is  in  the  nature  of  a  penalty, 
and,  this  being  so,  the  mortgagee  would  be  compelled  to 
pay  in  each  county  the  whole  amount  of  taxes  which 
might  be  assessed^ thereon  in  other  counties.     Section  2 
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of  the  act  under  consideration,  which  is  incorporated 
in  Hill's  Ann.  Laws  as  Section  2735,  reads:  ''AH 
land  shall  be  assessed  and  taxed  in  the  county  where  the 
same  shall  lie.''  It  is  evident  that  since  a  mortgage  is 
deemed  to  be  land,  within  the  purview  of  the  act,  the 
assessor  of  one  county  would  have  no  extra-territorial 
jurisdiction,  and  would  be  powerless  to  assess  mortgages 
of  real  property  situated  in  another  county,  although  the 
mortgage  may  have  been  recorded  in  the  former  county. 
Section  2736,  supra,  so  far  as  it  applies  to  the  case  at 
bar,  reads  as  follows  :  "All  mortgages,  deeds  of  trust, 
contracts,  or  other  obligations  hereafter  executed,  where- 
by land  situated  in  more  than  one  county  in  this  state  is 
made  security  for  the  payment  of  a  debt,  shall  be  void." 
The  argument  of  plaintiffs'  counsel  proceeds  upon  the 
theory  that  the  word  "void,"  in  this  clause  of  the  statute, 
should  be  construed  to  mean  "voidable"  only,  and  that, 
giving  to  the  statute  such  an  interpretation,  the  defect 
in  the  trust  deed  was  cured  by  the  repeal  of  the  mortgage 
tax  law,  and  also  by  the  change  in  the  boundary  of 
Clackamas  County.  In  Vaii  Shaack  v.  Robbins,  36  Iowa, 
201,  Mr.  Justice  Cole,  after  citing  many  cases  to  illus- 
trate the  rule  for  construing  the  word  "void"  when  used 
in  a  statute,  says  :  "These  cases  abundantly  show  that 
the  word  'void'  does  not  always  mean  'null  and  incapa- 
ble of  confirmation;'  but  its  true  meaning  is  always  to 
be  determined  from  all  the  language  used,  and  the  intent 
thereby  manifested.  Where  the  word  is  used  to  secure 
a  right  to  or  confer  a  benefit  on  the  public,  it  will,  as  a 
rule,  be  held  to  mean  'null  and  incapable  of  confirma- 
tion.' But,  if  tised  respecting  the  rights  of  individuals 
capable  of  protecting  themselves,  it  will  often  be  held 
to  mean  'voidable'  only;  just  as  the  word  'may'  will  be 
construed  to  mean  'must,'  where  that  appears  to  be  the 
intent  of  the  statute,  and,  generally,  where  the  public 
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interests  and  rights  are  concerned,  it  will  be  interpreted 
to  mean  'must,'  or  the  imperative.''  This  court  has 
construed  the  word  "may''  to  mean  "must"  when  used 
in  a  statute  under  the  circumstances  indicated  in  the 
opinion,  an  extract  of  which  is  just  quoted :  Smith  v. 
King,  14  Or.  10  (12  Pac.  8);  Kohn  v.  Hinshaw,  17  Or. 
308  (20  Pac.  629);  McLeod  v.  Scott,  21  Or.  94  (26  Pac. 
1061,  and  29  Pac.  1 ).  Applying  the  rule  deducible  from 
these  cases,  it  is  manifest  that  the  legislative  assembly, 
by  the  use  of  the  word  "void"  in  section  2736  of  our 
statutes,  intended  to  secure  to  the  state  the  revenues  to  be 
obtained  from  the  assessment  and  taxation  of  mortgages 
of  real  property  ;  and,  the  act  being  evidently  designed 
to  promote  the  public  welfare,  and  not  to  protect  the 
interests  of  any  person,  the  word  under  consideration 
must  be  given  its  ordinary  meaning.  See,  also,  28  Am. 
&  Eng.  Enc.  Law  (1  ed.)  475,  and  cases  in  note  2. 

2.  Plaintiffs'  counsel,  in  support  of  their  contention 
that  the  repeal  of  the  mortgage  tax  law,  prior  to  the  com- 
mencement of  the  suit,  cured  the  defect  in  the  trust  deed, 
and  revived  the  remedy  for  its  foreclosure,  cite  the  case 
of  First  National  Bank  v.  Henderson,  101  Cal.  307  (35  Pac. 
899),  in  which  plaintiff,  a  banking  corporation,  brought 
an  action  to  recover  the  amount  of  certain  payments  made 
upon  defendant's  checks.  One  of  the  defenses  interposed 
was  the  failure  of  plaintiff  to  comply  with  the  provisions 
of  an  act  of  California  (Stat.  1876,  p.  729)  which  required 
certain  officers  of  a  banking  corporation  to  publish  in  a 
newspaper,  and  file  in  the  recorder's  office,  a  sworn  state- 
ment of  the  amount  of  capital  actually  paid  into  such 
corporation,  and  also  provided  that  "no  person  or  per- 
sons who  fail  to  comply  with  the  provisions  or  any  of  the 
provisions  of  this  law,  shall  maintain  or  prosecute  any 
action  or  proceeding  in  any  of  the  courts  of  this  state 
until  they  shall  have  first  duly  filed  the  statement  herein 
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provided  for,  and  in  all  other  respects  complied  with  the 
provisions  of  this  law."  Judgment  having  been  ren- 
dered against  the  defendants,  one  of  them  appealed,  pend- 
ing which  the  legislative  assembly  repealed  the  act  re- 
quiring such  statement ;  and  it  w^as  held  that  its  pro- 
visions were  in  the  nature  of  a  penalty,  and  intended 
merely  to  secure  compliance  with  the  statute,  and  that  the 
repeal  thereof,  pending  the  appeal  in  an  action  brought 
by  the  corporation,  deprived  the  appellate  court  of  the 
power  of  rendering  a  judgment  enforcing  such  penalty. 
It  will  be  observed  that  the  act  of  California  did  not  in- 
hibit a  banking  corporation  from  entering  into  contracts, 
but  postponed  the  remedy  for  their  enforcement  until  the 
officers  of  such  corporations  had  complied  with  the  legal 
requirements.  Such  a  contract  being  valid,  the  defense 
to  an  action  for  a  breach  of  its  stipulations  was  in  the 
nature  of  a  plea  in  abatement ;  but  in  the  case  under 
consideration,  the  contract  being  void  by  the  terms  of 
the  statute,  a  defense  to  a  suit  for  the  foreclosure  of  a 
mortgage  embracing  real  property  in  more  than  one 
county  is  in  the  nature  of  a  plea  in  bar.  The  contract, 
having  been  void  at  its  inception,  was  incapable  of  rati- 
fication ;  and,  this  being  so,  the  repeal  of  the  statute 
could  not  have  the  effect  of  creating  a  lien  on  the  property 
in  question. 

3.  The  rule  that  a  court  of  equity,  obtaining  jurisdic- 
tion of  a  cause  for  one  purpose  will  retain  it  until  com- 
plete justice  is  administered  can  have  no  application  to 
the  case  at  bar  ;  for,  the  jurisdiction  to  foreclose  the  trust 
deed  being  dependent  upon  the  existence  of  the  lien,  it 
could  not  be  legally  exercised,  on  account  of  the  inva- 
lidity of  the  instrument,  and,  the  plaintiff  having  a  com- 
plete and  adequate  remedy  at  law  upon  the  note,  the 
court  was  powerless  to  award  a  money  judgment  thereon: 
Beacannon  v.  Liebe^  11  Or.  443  (5  Pac.  273)   Phipps  v. 
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Kelly,  12  Or.  213  (6  Pac.  707);  Ming  Yue  v.  Coos  Bay 
R.  R.  Co,,  24  Or.  392  (33  Pac.  641);  Skmmer  v.  Scottish 
Ins,  Co.,  33  Or.  65(53  Pac.  498).  It  follows  that  the 
decree  must  be  reversed,  and  the  suit  dismissed. 

Reversed. 


Argued  17  November;  decided  6  December,  1888. 
VAUGHN  V.  SMITH. 

[55  Pac.  90.] 

1.  Vendor  and  Purchasbb— Constructive  Fraud  — Rescission.— Repre- 
sentations made  by  the  vendors  of  real  estate  respecting  the  condition  of  the 
title,  which,  though  innocently  made,  were  false  in  fact,  and  were  relied  on  by 
the  purchaser,  constitute  such  a  constructive  tmud  as  will  authorize  a  court 
of  equity  to  treat  the  deed  as  an  executory  contract  to  convey,  and  to  decree 
the  rescission  thereof. 

2.  Rescission  of  Contract— Duty  of  Injured  Party.— A  vendee  desiring 
to  rescind  a  contract  on  the  ground  of  fttiud,  accident,  oK mistake,  must  pro- 
ceed promptly,  on  the  discovery  of  the  alleged  infirmity,  to  place  the  other 
party  in  statu  quo  by  returning  or  offering  to  return  that  which  he*  has  re- 
ceived:   Cfrosaen  v.  Murphy,  81  Or.  114,  approved. 

8.  Rescission— Effect  of  Delay.— A  grrantee  loses  his  right  to  rescind  a  deed 
and  recover  the  purchase  price  because  of  false  representations  by  the  grantor 
by  remaining  in  possession  and  making  improvements  after  discovering  the 
falsity  of  the  representations:    Scott  v.  Walton,  32  Or.  460,  approved. 

From  Washington :  Thos.  A.  McBride,  Judge. 

Suit  by  William  Vaughn  against  James  M.  Smith 
and  another.  From  a  decree  dismissing  the  complaint, 
plaintiff  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Cicero  M,  Idleman  and  A,  Evan  Reames,  with  an  oral 
argument  by  Mr,  Cicero  M,  Idleman, 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr,  Thos.  H.  Tongue. 
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Mr.  Justice  Moore  delivered  the  opinion. 

This  is  a  suit  to  cancel  a  deed  to  real  property,  and  to 
recover  the  consideration  paid,  and  the  value  of  improve- 
ments made  thereon.  The  substance  of  the  complaint 
is  that  defendants,  on  April  9,  1890,  in  consideration  of 
the  payment  of  $2,000,  sold  and  (by  a  deed  containing  a 
covenant  of  warranty  against  incumbrances)  conveyed  to 
plaintiff  a  tract  of  land  in  Washington  County,  Oregon, 
containing  fourteen  and  three-fourths  acres,  which  they 
fraudulently  represented  to  him  was  free  from  incum- 
brance, and,  having  no  knowledge  of  the  falsity  of  such 
statement,  he  relied  thereon,  and  was  induced  thereby 
to  forego  an  examination  of  the  records  of  said  county 
concerning  the  means  whereby  defendants'  right  to  said 
premises  was  established,  and  was  also  persuaded  by 
them  not  to  procure  an  abstract  of  the  title  thereof; 
that,  prior  to  the  execution  of  said  deed,  defendants  had 
granted  and  conveyed  an  easement  in  said  land  to  one 
J.  F.  Saunders,  who,  with  divers  other  persons,  drives 
across  the  same,  in  consequence  of  which  the  said  war- 
ranty has  wholly  failed ;  that  about  September  1,  1892, 
plaintiff  erected  on  the  premises  a  dwelling  house  and 
other  builings,  paying  therefor  the  sum  of  $400,  and 
about  March  1, 1893,  expended  the  sum  of  $75  in  clearing 
the  land,  so  as  to  render  it  fit  for  cultivation.  Defend- 
ants, after  denying  the  material  allegations  of  the  com- 
plaint, allege  that  prior  to  the  execution  of  the  deed  to 
plaintiff  they  informed  him  of  the  existence  of  said  right 
of  way,  whereupon  it  was  agreed  that  this  easement 
should  be  excepted  from  the  operation  of  the  covenant  of 
warranty,  but,  by  the  inadvertence  of  the  scrivener,  no 
reservation  was  made  in  the  deed,  and  defendants  exe- 
cuted the  same  without  knowledge  of  the  omission  ;  that 
plaintiff,  with  full  knowledge  of  these  facts,  entered  into, 
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and  has  continuously  retained,  possession  of  the  granted 
premises,  and  taken  the  rents  and  profits  thereof,  amount- 
ing to  the  sum  of  $675,  and  has  never  made  any  offer  to 
reconvey  the  land  to  defendants,  or  demanded  the  return 
of  the  purchase  money.  The  reply  having  put  in  issue 
the  allegations  of  new  matter  contained  in  the  answer,  a 
trial  was  had,  and,  from  the  evidence  taken,  the  court 
found  the  facts  as  alleged  in  the  complaint,  except  that 
defendants'  representations  were  made  •  "unthought- 
edly;''  that  plaintiff  paid  on  account  of  the  purchase  the 
sum  of  $500  only,  and  gave  his  note  and  a  mortgage  on 
the  premises  to  secure  the  payment  of  $1,500 ;  and  that 
the  money  expended  in  clearing  the  land  and  erecting 
buildings  thereon  amounted  to  the  sum  of  $400.  The 
court  also  found  that  plaintiff  had  never  disaffirmed  the 
contract,  or  reconveyed  said  land  to  defendants,  or  made 
any  demand  upon  them  for  the  return  of  the  money  paid 
by  him,  or  offered  to  account  for  the  use  and  occupation 
of  the  premises,  or  the  rents  derived  therefrom  ;  that 
plaintiff,  with  full  knowledge  of  the  existence  of  said 
right  of  way,  had  cleared  and  improved  the  granted 
premises,  erected  buildings  thereon,  paid  an  installment 
of  interest  due  on  said  mortgage,  leased  the  land,  and 
collected  the  rents  thereof,  which  he  retained,  and  in  all 
other  respects  acted  as  the  owner,  and  was  then  in  the 
possession  of  said  premises  ;  and  upon  such  findings  dis- 
missed the  suit,  and  plaintiff  appeals. 

1.  The  defendants'  representations  with  regard  to  the 
condition  of  the  title  to  the  premises  being  false  in  fact, 
though  made,  as  the  court  finds,  **unthoughtedly,"  and 
being  relied  and  acted  upon  by  plaintiff,  constituted  such 
constructive  fraud  as  will  authorize  a  court  of  equity  to 
treat  the  deed  as  an  executory  contract  to  convey,  and 
rescind  the  same:  4  Ballard,  Ann.  Real  Prop.,  §  855; 
West  V.  Wright,  98  Ind.  335  ;    Woodruff  v.  Garner,  27  Ind. 
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4  (89  Am.  Dec.  477);  Bullitt  v.  Farrar,  42  Minn.  8  (18 
Am.  St.  Rep.  485,  6  L.  R.  A.  149,  43  N.  W.  566);  Grop- 
jyengeisser  v.  Lake,  103  Cal.  37  (36  Pac.  1036) ;  Baker  v. 
Maxwell,  99  Ala.  558  (14  South.  468) .  Defendants'  rep- 
resentations, therefore,  however  innocently  made,  afford 
no  defense  to  the  suit ;  and  hence  the  decree  must  rest 
upon  the  findings  of  the  court  which  are  predicated  upon 
the  allegations  contained  in  the  answer. 

2.  The  law  is  well  settled  in  this  State  that  a  party 
desiring  to  rescind  a  contract  must  act  promptly  upon 
the  discovery  of  the  accident,  fraud,  or  mistake,  which 
affords  a  ground  for  the  relief  sought,  and  place  the  other 
party  in  statu  quo;  returning  or  offering  to  return  that 
which  has  been  received :  Knott  v.  Stephens,  5  Or.  235 ; 
Frink  v.  Thomas,  20  Or.  265  (12  L.  R.  A.  239,  25  Pac. 
717);  Clarno  v.  Grayson,  30  Or.  Ill  (46  Pac.  426) ;  Cros- 
sen  V.  Murphy,  31  Or.  114  (49  Pac.  858). 

3.  In  Scott  V.  Walton,  32  Or.  460  (52  Pac.  180),  Mr. 
Justice  Bean,  in  speaking  of  the  right  and  duty  of  a  party 
who  seeks  to  rescind  a  contract,  says  :  *'A  party  who  has 
been  induced  to  enter  into  a  contract  by  fraud  has,  upon 
its  discovery,  an  election  of  remedies.  He  may  either 
affirm  the  contract,  and  sue  for  damages,  or  disaffirm  it, 
and  be  reinstated  in  the  position  in  which  he  was  before 
it  was  consummated.  These  remedies,  however,  are  not 
concurrent,  but  wholly  inconsistent.  The  adoption  of 
one  is  the  exclusion  of  the  other.  If  he  desires  to  rescind, 
he  must  act  promptly,  and  return  or  offer  to  return  what 
he  has  received  under  the  contract.  He  cannot  retain 
the  fruits  of  the  contract,  awaiting  future  developments 
to  determine  whether  it  will  be  more  profitable  for  him 
to  affirm  or  disaffirm  it.  Any  delay  on  his  part,  and 
especially  his  remaining  in  possession  of  the  property  re- 
ceived by  him  under  the  contract,  and  dealing  with  it  as 
his  own,  will  be  evidence  of  his  intention  to  abide  by  the 
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contract."  In  the  case  at  bar  the  evidence  supports  the 
finding  of  the  court  that  plaintiff  remained  in  possession 
of  the  land  after  he  had  discovered  the  existence  of  the 
right  of  way  across  the  premises,  and  treated  the  prop- 
erty as  his  own,  thereby  manifesting  an  intention  to  ratify 
the  contract,  which  precludes  its  rescission ;  and,  this 
being  so,  the  decree  is  affirmed. 

Affirmed. 


Ang^ued  24  October ;  decided  7  November,  18^. 
IN  KB  DARST'S    Wllili. 

%  3^'  Hurley  v.  O'Brien. 

[54  Pac.  947.] 

1.  Wills— Undue  Influence.*— Influence  arising  from  gratitude,  or  esteem,  Is 

not  undue,  nor  can  it  become  such  unless  It  destroys  the  free  agency  of  the 
testator  at  the  time  the  instrument  is  made,  and  results  In  determining  the 
execution  in  the  particular  manner  adopted. 

2.  Wills— Weight  of   Evidence— APPEAL.-The  conclusion  of  the  county 

Judge  who  heard  the  witnesses,  and  was  the  neighbor  of  most  of  them,  upon 
the  issue  as  to  undue  influence  In  procuring  the  execution  of  a  will  is  entitled 
to  great  weight  on  appeal,  and  his  decision  will  be  upheld  unless  theappc^llate 
court  can  say  ftx>m  an  examination  of  the  record  that  the  weight  of  the  testi- 
mony Is  the  other  way. 

From  Marion  :     Henry  H.  Hewitt,  Judge. 

♦Note.— As  to  what  is  undue  influence  sufllcient  to  invalidate  a  will,  see 
extended  monographic  note  to  Jn  re  Hess's  Will,  31  Am.  8t.  Rep.  pp.  670-691; 
Jikuttis  V.  Montgomery,  36  Am.  St.  Rep.  228 ;  Knox  v.  Knox,  86  Am.  St.  Rep.  236 ; 
OoJih  V.  Liut,  64  Am.  St.  Rep.  583;  Kerr  v.  Lun^ord,  2  L.  R.  A.  668;  Davi9  v. 
Strange' 8  Executor,  8  L.  R.  A.  261;  Orchardson  v.  Oofleld,  40  L.  R.  A.  256,  63  Am.  St. 
Rep.  211. 

With  the  case  of  Richmond's  Appeal,  21  Am.  St.  Rep.  94-104,  is  a  long  note 
discussing  the  question  when  a  presumption  of  undue  influence  arises,  and  the 
same  subject  is  considered  in  Ooodbar  v.  Lidikei/,iS  Am.  8t.  Rep.  302 ;  In  re  JJess'a 
Will,  31  Am.  St.  Rep.  681 ;  Jlenry  v.  Hall,  51  Am.  St.  Rep.  22;  Maddoz  v.  Mad^iox, 
35  Am.  St.  Rep.  734.    Note  in  36  L.  R,  A.  at  p.  724. 

The  closely  allied  question  of  who  has  the  burden  of  proof  where  the  will  is 
claimed  to  be  invalid  because  of  undue  influence,  is  considered  in  the  following 
cases :  Ilarriso^n  v.  Bishop,  31  Am.  St.  Rep.  422 ;  In  re  Iless's  Willt  31  Am.  St  Rep. 
681 ;  McMaster  v.  8criven,  ^  Am.  St.  Rep.  828;  CMsh  v.  Lust,  61  Am.  St.  Rep.  576. 
Note  in  36  L.  R.  A.,  pp.  7;»-740.— Reporter. 
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Proceedings  to  set  aside  the  probate  of   the  will   of 

Catharine  E.  Darst,  deceased.     An  order  of  the  county 

court   probating  the   will  ^  was  affirmed  in  the   circuit 

court  on  petition  of   the  proponents  Joknna  0' Conner 

O'Brien  and  others,  and  contestants  James  J.  Hurley, 

administrator,  and  others,  appeal. 

Affirmed. 

For  appellants  there  was  a  brief  over  the  names  of 
WiUiams,  Wood  &  Linthicum,  and  Sherman,  Condit  & 
Park,  with  an  oral  argument  by  Messrs,  Geo.  H, 
Williams  and  A.  0,  Condit. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Messrs.  Peter  H.  D'Arcy  and  Tilmon  Ford, 

Mr.  Justice  Moore  delivered  the  opinion. 

This  is  a  proceeding  instituted  in  the  County  Court  of 
Marion  County  to  have  the  probate  of  the  will  of  Cath- 
arine E.  Darst,  deceased,  vacated,  and  the  will  set  aside 
and  declared  void.  The  testatrix  died  at  Independence, 
Oregon,  June  24,  1894,  unmarried  and  without  lineal 
descendants,  leaving  an  estate  in  Marion  County  valued 
at  about  $26,000,  and  a  will,  executed  by  her  five  days 
prior  to  her  death,  by  the  terms  of  which  she  bequeathed 
to  the  Very  Rev.  F.  X.  Blanchet,  of  Gervais,  and  to  Rev. 
J.  S.  White,  of  Salem',  Oregon,  the  sum  of  $250  each,  for 
masses  to  be  celebrated  by  them  for  the  repose  of  her 
soul,  and  that  of  her  deceased  husband ;  to  her  sister, 
Eliza  0 'Conner,  she  devised  her  home  at  Gervais,  in 
said  state,  consisting  of  a  house  and  a  block  of  land, 
which  were  appraised  at  $1,000 ;  to  her  sister,  Mary  A. 
Hurley,  she  bequeathed  the  sum  of  $2,500 ;  and  to  her 
sister,  Joanna  O'Brien,  she  devised  and  bequeathed  the 
residue  of  her  property  ;  and  nominated  Rev.  J .  S.  White 
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and  A.  N.  Busli,  also  of  Salem,  as  co-executors  thereof, 
without  bonds.  The  county  court  sustained  the  validity 
of  the  will,  and  made  an  oi;der  re-probating  it,  from 
which  the  contestants  appealed  to  the  circuit  court, 
which  affirmed  the  said  orders,  and  from  this  latter  de- 
cree the  contestants  appealed  to  this  court. 

It  is  contended  by  counsel  for  contestants  that  at  the 
time  the  testatrix  executed  the  pretended  will  she  was 
suflfering  from  pain  to  such  an  extent  as  to  render  her 
mind  feeble  and  her  will  power  easily  overcome,  and  that 
Joanna  O'Brien,  having  knowledge  of  her  mental  condi- 
tion, fraudulently  induced  her  to  execute  a  pretended 
will,  different  from  what  she  had  intended.  The  testi- 
mony shows  that  the  testatrix,  at  her  death,  left  the  fol- 
lowing named  sisters  as  her  only  heirs,  to  wit :  Ellen 
Pembroke  and  Anna  McDonald,  residing  at  Kfeokuk, 
Iowa;  Mary  A.  Hurley  and  Eliza  O'Connor,  at  Ger- 
vais;  and  Joanna  O'Brien,  at  Independence,  Oregon. 
Her  reason  for  nelecting  to  make  any  devise  or  bequest 
to  her  sisters  in  Iowa,  and  for  the  disposition  made  of 
her  money  and  property,  may  be  inferred  from  a  brief 
statement  of  the  relations  existing  between  her  and  her 
sisters,  and  of  her  feelings  towards  them ,  The  testimony 
tends  to  show  that  Mrs.  O'Brien  was  always  her  favor- 
ite ;  that  she  lived  with  this  sister  in  Ireland,  but,  Mrs. 
O'Brien  having  immigrated  to  this  country  and  settled 
in  Iowa,  the  testatrix  removed  to  that  state,  and  made 
her  home  with  Joanna  until  1867,  when  she  came  to 
Oregon,  and  tw^o  years  thereafter  married  William  Darst, 
and  settled  in  Marion  County  ;  whereupon  Mrs.  O'Brien, 
at  her  request,  left  Iowa,  came  to  this  state,  and  settled 
near  her.  In  1883  her  sister  Eliza  came  to  this  state, 
and  lived  with  and  worked  for  Mrs.  Darst  eleven  years, 
aiding  her  in  housekeeping,  for  which  service  Eliza  says 
her  sister  promised  to  give  her  two  shares  of  her  estate. 
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and  other  witnesses  testify  that  Mrs.  Darst  had  said  to 
them  that  she  intended  to  provide  well  for  Eliza  0 'Con- 
ner. After  Mr.  Darst's  death,  Miss  O'Conner  became 
ill,  and  in  the  fall  of  1894  Mrs.  Darst  furnished  her  the 
means  for  travel  and  treatment ;  whereupon  she  went  to 
Iowa,  entered  a  hospital,  and  submitted  to  a  surgical 
operation  for  her  ailment,  and  returned  a  few  days  before 
her  sister  died.  Mrs.  Darst,  after  Eliza's  departure, 
seemed  to  blame  her  for  leaving,  claiming  that  in  con- 
sequence thereof  she  was  obliged  to  break  up  housekeep- 
ing. Mrs.  Darst,  in  the  fall  of  1894,  became  afflicted 
^vith  inflammatory  rheumatism,  and  went  to  live  with 
her  sister  Mrs.  Hurley,  remaining  with  her  until  Febru- 
ary 15,  1895,  when  Mrs.  O'Brien,  at  her  request,  took 
her  to  St.  Vincent's  Hospital  at  Portland,  Oregon, 
where  she  remained  until  May  31  of  that  year,  when  Mrs. 
O'Brien,  at  her  request,  took  her  to  her  home,  where  she 
died.  Mrs.  Darst  had  loaned  the  sum  of  $2,500  to  her 
nephew  James  Hurley,  who  failed  to  pay  the  interest 
due  thereon  in  the  fall  of  1894  ;  whereupon  her  bankers, 
at  her  request,  demanded  payment  of  the  amount  so  due, 
in  consequence  of  which  considerable  ill  feeling  was  en- 
kindled between  the  testatrix  and  Mrs.  Hurley  and  the 
members  of  her  family;  and  Mrs.  Darst,  being  asked, 
after  she  went  to  Mrs.  O'Brien's,  if  Mrs.  Hurley  should 
be  invited  to  see  them,  replied  :  "I  beg  of  you,  for  God's 
sake,  to  keep  them  away.  I  don't  want  to  see  one  of 
them."  Mary  Hurley,  a  niece  of  the  testatrix,  however, 
went  to  wait  upon  her  aunt ;  whereupon  the  latter  said  : 
'*She  is  trying  to  do  all  she  can  for  me  now,  but  it  won't 
do  her  any  good.  When  I  was  on  her  floor,  she  would 
not  give  me  a  drink  of  water."  Mary  Hurley,  in  refer- 
ring to  this  remark,  says  :  "I  can  say  that  it  is  not  true. 
When  she  was  at  our  house  she  received  the  best  of  care. 
She  asked  for  a  drink  one  day,  and  my  sister  went  to  get 
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it,  and  it  was  not  taken  in  right  away,  but  I  took  it  in 
afterwards."  Mrs.  Hurley,  in  answer  to  the  question 
whether  she  had  any  quarrel  with  Mrs.  Darst,  said  :  "I 
had  no  quarrel  with  her.  She  said  she  had  given  me 
something,  and  I  said  :  'No,  your  didn't ;  you  gave  that 
to  Mrs.  O'Brien.     Mrs.  O'Brien  got  it.'  " 

This  epitome  of  the  testimony  will  serve  to  show  the 
state  of  Mrs.  Darst's  mind  when,  on  June  19,  1895,  Rev. 
J.  S.  White,  at  her  request,  after  he  had  excluded  all  per- 
sons from  and  closed  the  doors  of  her  room,  wrote  her 
will  as  she  dictated.  She  had  a  reason  for  the  disposi- 
tion of  her  property,  as  is  manifest  from  the  testimony 
of  Rev.  J.  S.  White.  He  says  that  she  expressed  a  de- 
sire to  bequeath  to  him  $500  for  masses,  but  he  told  her 
she  ought  to  leave  to  her  pastor  at  Gervais  one-half  of 
that,  to  which  she  assented,  and  it  was  so  expressed  in 
the  will.  That  Mrs.  Darst  said  to  him,  in  response  to 
his  inquiry  if  she  did  not  intend  to  leave  Eliza  O'Connor 
any  money  :  *  'If  I  leave  her  any  money,  she  would  travel; 
would  go  to  Ireland,  and  spend  it  all  in  traveling.  I  want 
to  give  her  some  property  that  will  hold  her  down,  and 
out  of  which  she  will  derive  an  income  to  help  her 
along."  That  the  testatrix,  speaking  of  the  bequest  to 
Mrs.  Hurley,  said:  "This  is  the  amount  of  the  note 
which  they  owe  me  ;  that  will  cover  this  note."  That, 
knowing  the  Sisters  of  St.  Vincent's  Hospital  expected 
some  donation  from  the  testatrix,  he  asked  her  if  she 
wished  to  make  any  bequest  to  them,  to  which  she  re- 
plied, "No  ;  they  got  already  all  that  I  am  going  to  give 
them  ;"  and,  in  answer  to  his  inquiry  if  she  intended  to 
leave  any  sum  to  the  Sisters  of  the  Precious  Blood  of  Mt. 
Tabor,  she  said,  "I  gave  them  $1,000  in  cash,  and  that 
is  all  I  am  going  to  give  them."  In  speaking  of  her  rea- 
son for  not  making  any  provision  for  her  sisters  in  Iowa, 
the  testatrix  said:    "I  have  not  seen  them,  nor  heard 
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from  them,  for  so  long  that  they  have  passed  out  of  my 
existence."  She  also  told  Rev.  J.  S.  Wliite  that  her  rea- 
son for  making  such  a  donation  to  Mrs.  O'Brien  was  that 
she  had  been  good  to  her,  and  she  wanted  to  reward  her 
for  her  kindness.  Mary  Hurley,  in  speaking  of  Mrs. 
O'Brien's  method  of  influencing  Mrs.  Darst  against  her 
relatives,  says:  ''At  one  time  I  came  into  the  room  to 
see  Mrs.  Darst,  and  Mrs.  O'Brien  was  upon  the  bedside 
whispering,  and  just  as  I  came  in  she  was  speaking  of 
myself.  She  said  to  Mrs.  Darst  that  I  came  there  for  my 
health.  That  I  was  in  poor  health,  and  it  seemed  to  be 
an  incumbrance  to  her,  but  she  would  keep  me  for  what 
benefit  it  would  do  me.  This  was  the  first  I  remember 
of  the  whispering.  When  I  came  in  she  stopped,  and 
then  she  spoke  my  name  over,  and  said,  '  I  would  do 
what  I  could  for  her,'  when  I  was  in  the  room.  After 
that  I  saw  her  from  a  distance,  whispering.  What  the 
conversation  was  I  did  not  hear.  The  next  time  was  the 
eighteenth  of  June.  As  I  was  coming  into  the  room  she 
mentioned  mother's  name,  and  she  was  stooping  over  the 
bed  and  whispering  to  her.  Mrs.  Darst  was  hard  of  hear- 
ing at  this  time,  somewhat.  She  says,  'Now,  you  give 
her  that  much,'  and  then  mentioned  mother's  name, 
'and  for  him,  you  make  him  come  out  with  the  last  cent 
he  has  beat  you.'  Those  were  the  words  she  said  when 
I  was  coming  inJ:o  the  room,  and  as  I  cenne  in  she  men- 
tioned Jimmie's  name  (my  brother's  name)  in  a  low  tone. 
I  understood  the  name  distinctly  both  times,  and  knew 
what  she  was  talking  about,  and  then  she  smoothed  it 
over,  and  says,  'Poor  Jimmie,  don't  be  hard  on  him.' 
Before  that  she  had  told  her  to  make  him  come  out  with 
the  last  cent." 

Miss  O'Conner  says  that  Mrs.  O'Brien,  in  speaking  of 
the  probabilities  of  Mrs.  Darst  making  a  will,  said, 
"  Never  you  mind,  I  will  see  that  she  makes  her  will." 
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Mrs.  O'Brien  denies  these  statements,  and  there  is  a 
decided  conflict  in  the  testimony  as  to  the  part  claimed 
to  have  been  taken  by  her  in  procuring  the  execution  of 
the  will.  Miss  O' Conner  also  says  that  a  few  days  prior 
to  her  sister's  death  she  said  to  witness:  "You  have 
been  a  cruel  sister  to  me  to  write  that  letter  to  me  from 
Keokuk,  telling  me  you  were  coming  out  to  see  me  one 
day,  and  going  back  the  next  day."  This  witness 
says  that  no  such  letter  was  written,  but  admits  that 
when  this  statement  was  made  she  thought  Mrs.  Darst 
"  might  not  be  very  steady  in  her  head,  from  sickness." 
Dr.  MacKenzie,  one  of  the  physicians  at  St.  Vincent's 
Hospital,  who  waited  upon  and  saw  Mrs.  Darst  daily 
while  she  was  in  that  institution,  says  that  the  rheu- 
matic attack  had  an  exhaustive  effect  on  the  patient's 
nerves,  and  that  in  consequence  thereof  he  thought  that 
the  state  of  her  mind  was  such  that  she  could  be  easily 
influenced.  Dr.  T.  J.  Lee,  of  Independence,  who  was 
Mrs.  Darst's  physician  from  June  5,  1895,  to  the  twen- 
tieth of  that  month,  the  day  after  the  execution  of  the 
will,  says  that  he  regarded  her  mind  as  sound.  Dr. 
Walter  Babbitt,  of  Independence,  visited  Mrs.  Darst 
June  22,  1896,  and  also  on  the  morning  of  her  death, 
and  says  that  her  mind  was  clear.  Mr.  A.  N.  Bush,  of 
Salem,  Mrs.  Darst's  banker,  expresses  the  opinion  of 
many  other  witnesses,  when,  in  speaking  of  her,  he 
says  :  "  She  was  a  woman  of  her  own  opinions,  and  I 
do  not  think  she  could  have  been  influenced  easily,  if  at 
all."  It  would  be  useless  to  quote  more  of  the  testi- 
mony, for  to  do  so  would  not  reconcile  the  conflicts 
therein.  It  was  admitted  at  the  argument  that  Mrs. 
Darst,  at  tlie  time  the  will  was  executed,  had  possession 
and  control  of  her  mental  faculties.  The  fact  that  she 
left  the  bulk  of  her  wealth  to  Mrs.  O'Brien,  who  pos- 
sessed  a  competence   without  it,   and  made   such   an 
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inadequate  provision  for  Miss  0 'Conner,  who  had  toiled 
so  faithfully  for  her,  and  none  at  all  for  her  aged  and 
needy  sisters  in  Iowa,  seems  inconsistent.  But,  how- 
ever that  may  be,  the  testatrix  was  the  sole  owner  of 
her  property,  and  enjoyed  the  legal  right  of  disposing  of 
it  in  such  manner  as  best  satisfied  her  wishes,  and  it 
only  remains  to  be  seen  whether  the  instrument  in  ques- 
tion is  the  voluntary  act  of  the  testatrix,  or  the  product 
of  her  chief  beneficiary. 

1 .  Influence  arising  from  gratitude,  affection,  or  esteem 
is  not  undue,  nor  can  it  become  such  unless  it  destroys 
the  free  agency  of  the  testator  at  the  time  the  instrument 
is  executed,  and  shows  that  the  disposition  which  he 
attempted  to  make  of  his  property  therein  results  from 
the  fraud,  imposition,  and  restraint  of  the  person  whose 
superior  will  prompts  the  execution  of  the  testament  in 
the  particular  manner  which  the  testator  adopts  :  Gardi- 
ner V.  Gardiner,  34  N.  Y.  155  ;  Dean  v.  Negley,  41  Pa.  St. 
312  (80  Am.  Dec.  620);  Eckert  v.  Floxvry,  43  Pa.  St.  46 ; 
Kinne  v.  Johnson,  60  Barb.  69  ;  Seguine  v.  Seguine,  42  N. 
Y.  663  :  Trtimbull  v.  Gibbons,  22  N.  J.  Law,  117  (51  Am. 
Dec.  253);  Small  v.  Small,  4  Me.  220  (16  Am.  Dec.  253). 

The  uncontradicted  testimony  of  several  witnesses 
tends  to  show  that  Mrs.  Darst  always  considered  Mrs. 
O'Brien  as  her  favorite  sister.  This  mutual  friendship 
undoubtedly  began  when  the  testatrix  made  her  home 
with  Mrs.  O'Brien  in  Ireland,  grew  when  she  lived  with 
her  in  Iowa,  was  renewed  when  Mrs.  O'Brien,  at  her 
request,  came  to  this  state,  that  they  might  be  near  each 
other,  and  continued  unabated  until  Mrs.  Darst  died. 
Their  intimate  relation  might  reasonably  excite  in  Mrs. 
Darst's  mind  those  instincts  of  affection  for,  and  grati- 
tude to,  Mrs.  O'Brien  which  prompted  her,  as  she  said, 
'*to  reward  her  for  her  kindness." 

81  Ob.— 6. 
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It  is  argued  by  counsel  for  proponents  that  Mrs. 
Darst's  frugality  had  resulted  in  the  accumulation  of 
quite  an  estate,  and  that  Mrs.  O'Brien  possessed  a  simi- 
lar mental  quality,  the  exercise  of  which  had  resulted  in 
the  same  manner,  while  the  other  sisters  were  improvi- 
dent, and  that  the  testatrix  realized  that  if  she  bequeathed 
her  money  to  them  it  would  be  squandered.  While  there 
is  no  positive  evidence  that  she  made  Mrs.  O'Brien  her 
chief  beneficiary  in  order  that  her  estate  might  be  pre- 
served, such  a  conclusion  is  fairly  inferable  from  a  con- 
sideration of  her  careful  mode  of  doing  business. 

2.  Upon  the  question  of  Mrs.  O'Brien's  alleged  fraud 
in  poisoning  the  testatrix's  mind  against  her  sisters,  and 
all  other  acts  which  would  tend  to  alienate  her  afifection 
for  them,  and  secure  the  estate  for  herself,  the  testimony 
is  very  conflicting ;  but  the  county  judge,  who  heard  the 
witnesses,  was  the  neighbor  of  most  of  them,  and  his 
conclusion  thereon  is  entitled  to  great  weight,  and,  hav- 
ing found  that  there  was  no  undue  influence  exercised 
by  Mrs.  O'Brien,  we  cannot  say,  from  an  examination  of 
the  record,  that  the  weight  of  the  testimony  is  the  other 
way,  and  hence  it  follows  that  the  decree  is  aflSrmed. 

Affirmed. 


Aiigued  5  October ;  decided  7  November,  1888. 
TOEDTEMEIER  v.  CliACKAMAS  COUKTY. 

[54Pac.954.] 

Statutory  Construction— Traction  Engines.— The  words  "steam  portable 
or  traction  engine,"  as  used  In  the  first  section  of  the  act  of  November  25, 
1«85  (Hill's  Ann.  Laws,  gg  413(>-4188),  relating  to  the  moving  of  "tracUon  or 
portable  engines  on  public  highways,"  have  the  same  meaning  as  the  words 
"  steam  traction  or  portable  engines,"  used  in  the  third  section  of  that  act. 
The  expressions  are  convertible  and  intended  in  both  cases  to  apply  only  to 
engines  propelled  by  steam,  within  the  rule  that  words  or  phrases  of  doubtful 
meaning  are  controlled  in  their  legal  significance  by  like  words  or  phrases 
appearing  elsewhere  in  the  same  act,  where  such  a  construction  Is  reasonable. 
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Rule  for  Construing  Doubtful  Phrases.— Wordn  or  phrases  of  doubtful  or 
obscure  meaning  In  a  statute  are  controlled  in  their  legal  signification  by  the 
same  or  like  words  or  phrases  used  or  appearing  elsewhere  in  the  same  or 
another  act  to  which  special  reference  is  made,  wherein  by  reason  of  the  con- 
text, grammatical  environment,  or  some  specific  or  other  explanation,  they 
are  rendered  clear  and  their  explanation  definite,  unless  the  object  to  which 
they  are  applied,  or  the  connection  in  which  they  appear,  renders  them  ob- 
scure or  meaningless  in  that  sense,  or  requires  them  to  be  differently  under- 
stood. 

From  Washington  :     Thos.  A.  McBridb,  Judge. 

Action  by  L.  Toedtemeier  and  another  against  Clack- 
amas County.  From  a  judgment  for  defendant,  plain- 
tiflFs  appeal. 

Reversed. 

For  appellants  there  was  a  brief  over  the  names  of 
Fenton,  Bronaugh  &  Muir,  and  Samuel  B.  Huston,  with 
an  oral  argument  by  Mr.  William  D.  Fenton. 

For  respondent  there  was  a  brief  over  the  names  of 
Brownell  &  Campbell,  Gordon  E.  Hayes,  Livy  Stipp,  and 
T.  J,  Cleeton,  District  Attorney,  with  an  oral  argument 
by  Mr.  Geo.   C.  Brownell. 

Mr.  Chief  Justice  Wolverton  delivered  the  opinion. 

This  action  is  for  the  recovery  of  damages  alleged  to 
have  been  sustained  through  the  negligence  of  the  defend- 
ant. It  is  alleged,  in  substance,  that  one  Ernest  Boeck- 
man,  an  employee  of  the  plaintiffs,  while  driving  a  team 
attached  to  a  portable  steam  engine,  the  property  of  the 
plaintiffs,  on  a  bridge  spanning  Kruse  Creek,  which  it 
was  the  duty  of  the  county  to  maintain  and  keep  in  re- 
pair, was,  by  reason  of  its  breaking  down,  precipitated, 
with  said  team  and  engine,  into  said  Kruse  Creek,  a 
distance  of  some  eighteen  feet,  whereby  said  team  was 
wounded,  hurt,  and  bruised,  and  said  engine  partially. 
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if  not  entirely,  destroyed.  The  engine  was  one  of  Rus- 
sell &  Co.'s  manufacture,  of  Massillon,  Ohio,  six-horse 
power,  portable  form,  and  could  only  be  moved  and 
transported  from  place  to  place  with  a  team,  or  some 
power  other  than  of  its  own  generation.  A  defense  was 
interposed,  which  prevailed  in  the  court  below,  that  the 
plaintiffs  were  prohibited,  by  Section  4138,  Hill's  Ann. 
Laws,  from  driving  over  any  bridge  or  culvert  on  any 
public  highway  with  such  engine  without  using  thereon, 
for  the  purpose  of  securing  its  safety,  four  stout  pieces 
of  plank,  each  to  be  at  least  ten  feet  in  length,  one  foot 
in  width,  and  two  inches  in  thickness,  two  of  such  pieces 
to  be  always  under  the  wheels  of  such  engine  while 
crossing  ;  and  that  the  said  Ernest  Boeckman  drove  the 
same  over  and  upon  said  bridge  without  the  use  of  such 
plank,  contrary  to  the  provisions  of  said  section.  The 
plaintiffs  contend  that  the  said  engine  did  not  come 
within  the  purview  of  the  statute,  but,  if  it  should  be 
held  otherwise,  then  they  maintain  that  the  statute  has, 
notwithstanding,  given  them  a  right  of  action  against  the 
county,  and  that  it  was  not  such  negligence  on  the  part 
of  their  employee  to  have  attempted  to  so  cross  the 
bridge  as  would  defeat  a  recovery. 

In  the  view  we  have  taken  of  the  matter,  it  will  only 
be  necessary  to  consider  the  first  of  these  propositions  at 
this  time.  The  section  alluded  to  is  Section  3  of  ''An  act 
to  regulate  the  passage  of  bicycles,  tricycles,  velocipedes, 
traction,  and  portable  engines  on  the  public  highways, 
or  streets,  in  this  state,"  approved  November  25,  1885. 
The  first,  second,  and  third  sections  of  that  act  are  as 
follows : 

"Section  1.  It  shall  be  the  duty  of  any  person  or  per- 
sons in  charge  of  any  steam  portable  or  traction  engine, 
propelled  wholly  or  in  part  by  steam,  over  the  public 
highways,  or  streets   in   this  state,  to  bring  the    said 
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portable  or  traction  engine  to  a  stop  when  within  one 
hundred  yards  of  any  person  or  persons  going  in  the 
opposite  direction  with  a  team  or  teams,  and  remain 
stationary  until  said  team  or  teams  shall  have  passed  by. 

"Section  2.  It  shall  be  unlawful  to  blow  the  steam 
whistle  of  such  portable  or  traction  engines  while  upon 
the  public  highway,  or  while  passing  over  the  streets  of 
any  city,  town,  or  village  in  this  state. 

"Section  3.  It. shall  be  unlawful  for  any  person  or 
persons  to  drive  any  steam  traction  or  portable  engine 
over  any  bridge  or  culvert  on  any  public  street  or  high- 
way within  this  state,  withoift  using  on  such  bridge  or 
culvert,  for  the  purpose  of  securing  its  safety,  four  stout 
pieces  of  plank,  each  of  which  shall  be  at  least  ten  feet 
in  length,  one  foot  in  width,  and  two  inches  in  thickness, 
two  of  the  said  pieces  of  plank  to  be  always  under  the 
wheels  of  said  steam  traction  or  portable  engine,  while 
it  shall  be  crossing  said  bridge  or  culvert." 

The  first  section  was  amended  in  1893,  but  not  in  such 
manner  as  to  aflfect  the  present  controversy.  A  violation 
of  the  provisions  of  the  act  is  made  penal  by  a  subsequent 
section,  and  is  punishable  by  both  fine  and  imprison- 
ment ;  and,  in  addition,  the  county  is  given  a  right  of 
civil  action  for  all  damages  resulting  to  any  such  bridge 
or  culvert  by  reason  of  the  crossing  of  such  "steam  trac- 
tion or  portable  engine." 

It  will  be  noticed  that  the  engine  described  in  section 
1  is  "any  steam  portable  or  traction  engine,  propelled 
wholly  or  in  part  by  steam."  The  engine  described  in 
section  3  is  "any  steam  traction  or  portable  engine," 
and  the  question  is  whether,  by  legislative  intendment, 
the  terms  "steam  portable  or  traction  engine,"  as  used 
in  the  first  and  "steam  traction  or  portable  engine,"  as 
used  in  the  third  section,  are  convertible  in  their  signifi- 
cation, and  mean  the  same  thing.     The  meaning  of  the 
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terms  as  used  in  the  first  section  is  clear,  as  they  are 
specifically  defined  by  the  clause  '^propelled  wholly  or  in 
part  by  steam."  But  it  is  argued  that  by  the  use  of  the 
phrase  ''traction  and  portable  engines"  in  the  title  of  the 
act,  and  the  absence  of  either  of  the  terms  ''said"  or 
"such"  from  section  3,  as  used  in  sections  1  and  2,  to 
particularize  the  engines  there  dealt  with  as  being  the 
same  as  those  first  described  in  section  1,  the  legislature 
indicated  its  intention  to  include  all  portable  as  well  as 
all  steam  traction  engines  within  the  operation  of  the 
latter  section.  If  this  be  true,  the  act  has  a  very  wide 
range,  and  an  engine  of  any  kind  or  nature,  capable  of 
being  moved  about  from  place  to  place,  whether  by  a 
force  generated  by  the  machine  itself,  or  such  as  may  be 
applied  from  without,  would  fall  within  the  category,  for 
it  is  assumed  that  there  are  no  qualifying  term  or  terms 
which  confine  its  application  to  such  portable  engines  as 
may  be  either  operated  or  transported  from  place  to  place 
by  steam  as  an  agency  of  propulsion.  The  argument 
proves  too  much,  as  it  is  veiy  evident  that  neither  the 
legislature  nor  the  promoters  of  the  act  designed  that  it 
should  have  an  effect  so  general  and  comprehensive.  The 
term  "traction  engine"  is  well  understood,  and  is  defined 
to  be  "a  locomotive  engine  for  drawing  heavy  loads 
upon  common  roads,  or  over  arable  land,  as  in  agricul- 
tural operations  :"  Encyclopaedic  Dictionary.  The  word 
"steam"  was  used,  whether  aptly  or  not,  to  designate 
the  motive  power  by  which  it  is  propelled.  The  word 
"portable"  is  also  well  understood,  but  the  use  of  the 
term  "steam  portable,"  as  employed  in  the  first  section, 
is  unusual.  Its  intended  signification,  however,  is  ap-- 
plicable  only  to  an  engine  having  locomotion,  and  pro- 
pelled wholly  or  in  part  by  steam.  Now,  instead  of  the 
use  of  the  words  "steam  portable  [engine]  or  traction 
engine,"  which  are,  in  and  of  themselves,  convertible  in 
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their  legislative  sginification  as  employed  in  the  first 
section,  they  are  transposed  in  the  third  so  as  to 
read  "steam  traction  or  portable  engine,"  and  the  word 
"steam"  should  qualify  "portable,"  as  it  does  in  the 
first  section,  and  as  it  qualifies  "traction"  in  the  third. 
There  is  not  the  remotest  indication  anywhere  in  the  act 
that  it  was  intended  to  qualify  "engine,"  so  as  to  em- 
brace any  portable  steam  engine.  To  do  this  we  would 
be  required  to  interpolate  the  qualifying  word  "steam" 
at  a  place  in  the  context  which  would  give  a  significance 
entirely  different  and  foreign  to  its  use  elsewhere  in  the 
same  act. 

It  is  a  rule  of  statutory  construction  that  words  or 
phrases  of  doubtful  or  obscure  meaning  are  controlled  in 
their  legal  signification  by  the  same  or  like  words  or 
phrases  used  or  appearing  elsewhere  in  the  same  or 
another  act  to  which  special  reference  is  made,  wherein, 
by  reason  of  the  context,  grammatical  environments,  or 
some  specific  or  other  definition  or  explanation,  they  are 
rendered  clear,  and  their  application  definite  and  certain, 
unless  the  object  to  which  they  are  applied,  or  the  connec- 
tion in  which  they  appear,  renders  them  obscure,  non- 
sensical, or  meaningless  in  that  sense,  or  requires  them  to 
be  diflferently  understood.  The  rule  is  stated  in  Raymond 
V.  Cleveland,  42  Ohio  St.  529,  as  follows:  "Where  the 
meaning  of  a  word  or  phrase  in  a  statute  is  doubtful, 
but  the  meaning  of  the  same  word  or  phrase  is  clear 
where  it  is  used  elsewhere  in  the  same  act  or  an  act  to 
which  the  provisions  containing  the  doubtful  word  or 
phrase  has  reference,  the  word  or  phrase  in  the  obscure 
clause  will  be  held  to  mean  the  same  thing  as  in  the 
instances  where  the  meaning  is  clear."  And  again,  in 
Jaines  v.  Du  Bois,  16  N.  J.  Law,  293  :  "It  is  no  doubt 
a  rule  of  construction  that,  if  a  statute  makes  use  of  a 
word  in  one  part  of  it  susceptible  of  two  meanings,  and 


72  ToEDTEMEiER  v.  Clackamas  Co.       [34  Or. 

in  another  part  of  the  statute  the  same  word  is  used  in 
a  definite  sense,  we  are  to  understand  it  throughout  in 
that  sense,  unless  the  object  to  which  it  is  applied,  or 
the  connection  in  which  it  stands,  requires  it  to  be  dif- 
ferently understood  in  the  two  places. '*  See,  also,  Pitte 
V.  Shipley,  46  Cal.  154,  160 ;  Rhodes  v.  Weldy,  46  Ohio 
St.  234,  243  (20  N.  E.  461,  15  Am.  St.  Rep.  584) . 

The  rule  of  construction  which  permits  of  the  interpo- 
lation of  words,  or  any  alteration  of  their  collocation,  is 
an  exception  to  the  general  rule,  and  is  only  permissible 
when  the  language  of  the  statute,  in  its  ordinary  meaning 
and  grammatical  construction,  leads  to  the  manifest  con- 
tradiction of  the  apparent  purposes  of  the  enactment,  or 
to  some  inconvenience,  or  absurdity,  hardships,  or  injus- 
tice, presumably  not  intended:  Endlich,  Interp.  Stat.  § 
295.  An  application  of  the  first-mentioned  rule  to  the 
present  case  renders  the  meaning  of  the  enactment  clear 
arid  intelligible,  and  its  purpose  obvious  and  plain,  while 
it  obviates  a  resort  to  the  exception  for  the  purpose  of 
attaching  to  it  legal  and  practical  signification.  We  are, 
therefore,  constrained  to  adopt  the  construction  which 
gives  to  the  terms  or  phrase  * 'steam  traction  or  portable 
engine"  the  same  meaning  as  * 'steam  portable  or  trac- 
tion engine,"  as  defined  by  the  first  section.*  This  is  in 
harmony  with  the  purposes  of  the  act  when  the  mischief 
which  it  was  sought  to  remedy  is  considered.  A  traction 
engine  with  locomotion  propelled  wholly  or  in  part  by 
steam  is  differently  constructed  from  the  ordinary  porta- 
ble steam  engine  which  is  drawn  about  from  place  to 
place  by  some  force  applied  from  without.  As  an  aid  to 
locomotive  propulsion,  the  drive  wheels  of  the  former  are 
provided  with  calks  or  skew  bars,  attached  to  the  rim  or 
surface,  to  increase  their  adhesion  to  the  road,  and,  the 
motive  power  being  applied  from  within,  the  tendency  of 
the  machine  is  to  push  or  shove  the  stationary  substance 
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upon  which  it  treads  backward  or  from  under  it  by  its 
efforts  to  move  forward ;  hence,  by  reason  of  its  struc- 
ture, manner  of  propulsion,  and  great  weight,  its  early 
use  upon  the  public  highways  among  the  farming  com- 
munities resulted  in  unusual  damage  to  the  small  bridges 
and  culverts.  The  mischief  thus  resulting  did  not  exist 
as  it  pertained  to  the  portable  steam»engines  mounted  on 
carriages,  with  smooth  tires,  or  upon  ordinary  trucks,  to 
facilitate  their  transportation,  which  were  much  less  pon- 
derous in  weight,  and  drawn  by  horses,  or  some  exterior 
force  ;  so  that  there  existed  no  more  reason  for  the  appli- 
cation of  such  legislation  to  engines  of  this  character  than 
to  the  ordinary  vehicle  of  similar  weight  in  common  use 
upon  the  roads  and  highways.  There  is  but  little  ques- 
tion that  the  legislature  acted  in  view  of  these  contempo- 
raneous conditions  and  circumstances,  and  they  are  of 
persuasive  force  in  determining  the  construction  of  the 
law  which  it  has  seen  fit  to  enact  as  a  remedy  for  the 
mischief  then  apparent.  The  act  is  also  of  a  criminal 
character,  and  we  are  precluded  by  elementary  rules  of 
construction  from  givingtit  a  liberal  interpretation. 
These  considerations  impel  a  reversal  of  the  judgment  of 
the  court  below,  and  the  caus^  will  be  remanded  for  such 
further  proceedings  as  may  seem  appropriate. 

Reversed. 


Argued  2  November;  decided  14  November,  1888. 

CAPITAIi  liUMBERIKG  CO.  v.  RYAN.  

[54Pac.l(»3.]  |,g     g 

Mechanic's  Lien— Limitations— Inst ai^lment  Payments.— Under  Hill's  ^   ^ 

Ann.  Laws,  g  8e75,  making  a  mechanic's  lien  binding  for  only  six  months  after  ^ 

its  filing  unless  suit  is  brought  to  ftireclose,  the  necessity  of  suing  within  the  gi^   2U 

six  months  Is  not  affected  by  the  fact  that  the  debt  is  payable  in  Installments  i"; 

which  do  notall  fall  due  within  that  time;  and  hence  there  can  be  no  recovery  JJ     JJ 

as  to  those  installments  due  more  than  six  mouths  before  suit  was  brought,  ' 

for  a  proper  adjustment  of  the  unmatured  payments  could  have  been  made 
under  Hection  421  of  Mill's  Ann.  Laws. 
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2.  Restoring  CA^•CEI.ED  Mobtoaqe.— For  convenience  In  assigning  part  of  a 
secured  debt,  the  mortgage,  which  was  recorded,  was  canceled,  and  two  mort- 
gages were  executed  In  its  place,  one  of  which  was  assigned  to  a  buyer  who 
knew  that  a  building  was  going  up  on  the  land,  but  did  not  know  that  plain- 
tiffhad  furnished  material  therefor,  and  did  not  make  any  inquiry  as  to  there 
being  outstanding  claims  against  U.  Ifeld,  that  he  was  subrogated  to  the 
rights  secured  by  the  first  mortgage :    Kern  v.  Hotaling^  27  Or.  205,  applied. 

3.  Precedence  of  Lien  Over  Mortgage.— A  mortgagee  who  knows  of  the 
erection  of  a  building  on  the  mortgaged  property  is  not  required  to  give  the 
notice  provided  for  by  HllPs  Ann.  Laws,  g  3672,  in  order  to  prevent  a  me- 
chanic's lien  taking  precedence  over  his  mortgage,  since  a  mortgagee  is  not 
"a  i)erson  having  or  claiming  any  interest"  in  the  land. 

From  Marion  :     Henry  H.  Hewitt,  Judge. 

Bill  by  the  Capital  Lumbering  Co.  against  R.  R.  Ryan, 
H.  E.  Noble,  and  others,  to  foreclose  a  lien.  Plaintiff 
appeals . 

Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of  Carson 
&  Fleming^  with  an  oral  argument  by  Mr.  J,  A,  Carson, 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Messrs.  Richard  W.  Montague  and  H.  J.  Bigger. 

Mr.  Justice  Bean  delivered  the  opinion. 

This  is  a  suit  to  foreclose  a  mechanic's  lien.  The  facts 
are  that  on  March  6,  1893,  the  defendant  Ryan,  being 
the  owner  of  lots  1  and  2,  in  block  No.  44,  in  the  City  of 
Salem,  gave  a  mortgage  thereon  to  the  defendants,  Fas- 
ten and  Chase,  to  secure  the  payment  of  $2,500,  and,  in 
April  following,  entered  into  a  written  contract  with  the 
plaintiff,  wherein  the  company  agreed  to  furnish  the 
lumber  then  intended  to  be  used  in  the  construction  of  a 
building  on  one  of  the  lots  included  in  the  mortgage,  for 
the  agreed  sum  of  $666,  and  also  such  extra  lumber  as 
might  be  needed  at  the  market  price,  to  be  paid,  for  in 
monthly  installments  of  $50  eacli,  the  first  payment  to 
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be  made  on  the  tenth  day  of  May,  1893,  and  a  like  sum 
each  and  every  month  thereafter  until  the  whole  amount 
should  be  paid.  On  May  23,  and  after  plaintiff  had 
furnished  the  greater  part  of  the  lumber  as  agreed  upon, 
and  while  the  building  was  in  process  of  construction, 
Easton  and  Chase  sold  to  the  defendant  Noble  a  portion 
of  the  debt  secured  by  the  mortgage,  and,  in  order  to  effect 
a  division  thereof,  and  to  complete  the  sale  and  trans- 
fer, Ryan  gave  them  two  mortgages— one  for  $1,025, 
and  the  other  for  $1,500 — in  lieu  of  the  former  mort- 
gage, which  was  canceled  of  record,  and  the  mortgage 
for  $1,025  was  assigned  and  transferred  by  the  mort- 
gagees to  the  defendant  Noble.  The  building  was  com- 
pleted on  the  seventh  of  June,  1893,  and  plaintiff  filed 
its  claim  of  lien  on  the  fifth  of  the  following  August  for 
$834.21,  being  the  aggregate  amount  of  the  contract  price, 
and  the  extra  lumber  furnished,  less  450  paid  in  May, 
and  $80  on  July  24,  1893.  The  suit  was  commenced  on 
August  4,  1894,  against  Ryan  and  Noble  to  foreclose 
such  lien,  and  afterwards  Easton  and  Chase  were  made 
parties  to  the  suit.  All  the  defendants  except  Noble 
suffered  default,  and  thereafter  the  suit  proceeded  against 
him  alone.  In  his  answer  he  denies  the  material  allega- 
tion of  the  complaint,  and,  for  an  affirmative  defence, 
sets  up  the  circumstances  under  which  the  mortgage 
owned  by  him  was  executed,  and  prays  that  it  may  be 
given  priority  ovei>  the  plaintiff's  mechanic's  lien,  if 
such  lien  is  established,  on  the  ground  that  it  was  taken 
as  a  mere  substitute  for  a  part  of  the  former  mortgage, 
and  in  ignorance  of  plaintiff's  claim.  The  court  below 
held  that  the  plaintiff'  was  entitled  to  a  prior  lien  on  the 
building  in  the  construction  of  which  its  material  was 
used,  except  for  such  installments  as  fell  due  more  than 
six  months  prior  to  the  commencement  of  the  suit,  but 
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that  Noble's  mortgage  was  entitled  to  priority  as  a  lien 
on  the  land,  and  a  decree  was  entered  accordingly.  From 
this  decree  the  plaintiff  appeals. 

Three  questions  were  discussed  by  counsel  at  the 
hearing  :  First,  as  to  whether  the  plaintiff  was  entitled 
to  a  lien  for  the  installments  which  became  due  under  its 
contract  with  Ryan  over  six  months  prior  to  the  com- 
mencement of  the  suit ;  second,  whether  it  was  an 
original  contractor,  and  therefore  entitled  to  sixty  days 
in  which  to  file  its  lien,  or  a  material  man  or  lumber 
merchant,  and  only  entitled  to  thirty  days ;  and,  third, 
whether  the  lien  of  Noble's  mortgage  was  entitled  to 
priority  on  the  land. 

1.  The  first  question  is  clearly  answered  by  the 
statute,  which  provides  that  no  lien  shall  be  binding  for 
a  longer  period  than  six  months  after  it  shall  have  been 
filed,  or  after  the«expiration  of  the  credit,  if  any  has  been 
given,  unless  suit  be  brought  within  such  time  to  fore- 
close the  same :  Hill's  Ann.  Laws,  §  3675.  In  this 
case,  more  than  that  time  had  elapsed  after  the  expira- 
tion of  the  -credit  for  all  installments  falling  due  on  or 
before  the  fourth  day  of  February,  1894,  and,  as  to  them, 
the  plaintiff  lost  its  lien.  It  was  not  required  to  wait 
until  the  last  installment  became  due  before  bringing  its 
suit,  but  could  have  brought  it  at  any  time  within  six 
months  after  the  filing  of  the  lien,  and  obtained  a  decree, 
as  provided  in  section  421,  which  is  made  applicable  to 
suits  to  foreclose  mechanics'  liens  by  section  3677. 

2.  The  second  question  becomes  immaterial  if  Noble's 
mortgage  on  the  land  is  entitled  to  priority  over  plain- 
tiff's lien,  as  was  decreed  by  the  court  below.  Neither 
Noble  nor  any  of  his  co-defendants  have  appealed,  and 
therefore,  as  to  them,  the  decree  establishing  the  plain- 
tiff's lien  on  the  building,  and  determining  the  manner 
in  which  the  property  shall  be  sold  and  the  proceeds  dis- 
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tributed,  is  valid  and  binding,  and  the  only  question 
before  us  on  the  plaintiff's  appeal  is  whether  the  court 
erred  in  decreeing  that  its  lien  was  subject  to  Noble's 
mortgage.  Noble  contends  that  the  decree  should  not 
be  disturbed,  for  the  reasons  (1)  that  plaintiff's  alleged 
lien  was  not  filed  within  the  time  required  by  the 
statute,  and  is,  therefore,  in  fact,  no  lien  at  all ;  and  (2) 
because  in  equity  he  is  entitled  to  have  his  mortgage 
occupy  the  same  position  as  to  plaintiff's  lien  as  the 
mortgage  for  which  it  was  in  part  given  as  a  substitute. 
Now,  if  his  second  position  is  sound,  it  necessarily  fol- 
lows that  the  plaintiff's  appeal  is  unavailing,  and  the 
decree  must  be  affirmed  without  reference  to  the  other 
question.  It  is  a  familiar  rule  of  law  that  if  one  takes  a 
new  mortgage  as  a  substitute  for  a  former  one,  and 
cancels  and  releases  the  latter  in  ignorance  of  an  existing 
lien  upon  the  mortgaged  premises,  equity  will,  in  the 
absence  of  some  special  disqualifying  fact,  restore  him 
to  his  former  position  when  it  can  be  done  without  inter- 
fering with  any  new  rights  acquired  on  the  faith  of  the 
altered  condition  of  the  record.  This  doctrine  was 
applied  by  this  court  in  Pearce  v.  Buell,  22  Or.  29  (29 
Pac.  78),  and  Kern  v.  Hotaling,  27  Or.  205  (50  Am.  St. 
Rep.  710,  40  Pac.  168),  and  we  think  the  facts  of  the 
case  in  hand  bring  it  within  the  rule. 

The  evidence  shows  that  some  time  in  May,  1893,  and 
while  the  building  upon  which  plaintiff  claims  a  lien  was 
in  process  of  construction,  Easton  and  wife  offered  to  sell 
to  the  defendant.  Noble,  the  $2,500  mdrtgage  held  by 
Mrs.  Easton,  and  the  defendant  Chase.  Noble  declined 
to  purchase  the  entire  mortgage,  but  offered  to  take 
$1,025  of  the  amount  secured  thereby,  which  was  ac- 
cepted. The  mortgagees,  however,  were  unwilling  to 
assign  the  mortgage,  as  they  still  held  some  $1,500  of  the 
original  debt ;   and  it  was  thereupon  arranged  that  two 
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mortgages— one  for  $1,025,  and  the  other  for  $1,500 — 
should  be  taken  from  Ryan  in  lieu  of  the  $2,500  mort- 
gage and  interest,  and  that  the  new  mortgage  for  $1,025 
should  be  assigned  to  Noble,  and  this  was  done  accord- 
ingly. The  new  mortgages  were  not  intended  by  any  of 
the  parties  as  a  payment  or  satisfaction  of  the  former 
mortgage,  but  as  a  mere  substitute  therefor,  and  were 
adopted  as  the  most  convenient  way  of  effecting  the  trans- 
fer of  a  portion  of  the  debt  to  the  defendant  Noble.  Be- 
fore making  the  purchase.  Noble  inspected  the  property 
covered  by  the  mortgage,  and  knew  that  the  building 
upon  which  the  plaintiff  claims  a  lien  was  uncompleted, 
but  did  not  know  that  plaintiff  had  any  claim  thereon, 
or  furnished  any  material  therefor,  nor  did  he  make  any 
inquiry  as  to  whether  there  were  any  outstanding  claims 
against  the  building,  and  it  is  urged  that  for  this  reason 
he  is  not  entitled  to  the  relief  which  he  seeks.  But  the 
mere  fact  that  a  former  mortgage  was  released,  and  a 
new  one  taken  in  place  thereof,  in  ignorance  of  the  ex- 
istence of  an  intervening  lien,  is,  in  equity,  deemed  such 
a  mistake  of  fact  as  will  entitle  the  plaintiff  to  relief,  al- 
though such  lieri  is  a  matter  of  record  :  Pearce  v.  Buell, 
22  Or.  29,  33  (29  Pac.  78);  Kern  v.  Hotaling,  27  Or.  205 
(50  Am.  St.  Rep.  710,  40  Pac.  168).  And  how  much 
more  meritorious  is  the  demand  for  relief  when  the  ex- 
isting incumbrance  is  a  mere  inchoate  right  to  a  lien . 

At  the  time  this  change  was  made  in  the  form  of  the 
security  for  the  original  indebtedness,  the  lien  of  plaintiff 
had  not  been  filed,  nor  had  Ryan  made  default  in  his 
payments ;  and,  this  being  so,  it  would  be  carrying  the 
doctrine  further  than  any  adjudged  case  of  which  we 
have  knowledge  to  hold  that  the  defendant  Noble  is  not 
entitled  to  have  his  lien  restored  to  the  position  of  the 
original  mortgage  as  against  the  plaintiff's  lien,  simply 
because  he  knew  that  the  building  was  then  in  process 
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of  construction  and  uncompleted,  and  especially  so  when 
such  restoration  does  not  interfere  with  any  superior 
equity.  At  the  time  the  plaintiff  made  the  contract  with 
Ryan  to  furnish  the  lumber  for  tliis  building,  the  $2,500 
mortgage  was  a  matter  of  record  ;  and  it  either  knew  or 
is  charged  with  knowledge  of  the  fact  that  any  lien  which 
it  might  acquire  on  the  land  by  reason  of  its  contract 
would  be  subsequent  and  subject  to  the  lien  of  such  mort- 
gage .  It  sold  the  lumber  to  Ryan  with  knowledge  of 
that  fact,  and  it  parted  with  no  property,  nor  did  it 
change  its  position  in  anyway,  in  consequence  of  the 
release  of  the  first  mortgage.  With  the  Noble  mortgage 
given  the  same  position  as  the  original,  the  plaintiff  will 
be  in  no  worse  position  than  before  its  cancellation,  and 
ought  not  be  allowed  to  profit  by  a  release  of  the  former 
mortgage  made  in  ignorance  of  its  intervening  lien.  It 
was  not  injured  in  any  way  by  the  change  in  the  form  of 
the  mortgage  indebtedness.  Indeed,  it  is  actually  $1,500 
better  off  than  when  its  right  to  a  lien  accrued,  because 
Easton  and  Chase,  who  hold  the  $1,500  mortgage  given 
in  part  as  a  substitute  for  the  original  mortgage,  have 
suff'ered  default,  so  that,  under  the  decree  as  it  now 
stands,  the  plaintiff's,  lien  takes  precedence  over  such 
mortgage.  We  are,  therefore,  of  the  opinion  that  the  de- 
cree giving  the  defendant  Noble's  mortgage  priority  over 
the  plaintiff's  lien  ought  not  to  be  disturbed. 

S(,  It  is  further  contended  that  a  mortgagee  knowing 
of  the  erection  of  a  building  on  the  mortgaged  property 
must  give  notice,  under  Section  3672,  Hill's  Ann.  Laws*, 
to  prevent  a  mechanic's  lien  taking  precedence  over  his 


•Section  3ffr2:  "Every  building  or  other  Improvement  ♦  ♦  •  constructed 
upon  any  lands  with  the  knowledge  of  the  owner,  or  the  person  having  or  claim- 
ing any  Interest  therein,  shall  be  held  to  have  been  constructed  at  the  instance 
of  such  owner  or  person  having  or  claiming  any  interest  therein;  and  the  interest 
owned  or  claimed  shall  be  subject  to  any  lien  filed  in  accordance  with  the  pro- 
visions of  this  act,  unless  such  owner  or  person  *  ♦  «  shall  give  notice  that  he 
will  not  be  responsible  for  the  same." 
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mortgage.  But  this  section  applies  only  to  the  owner 
of  the  land,  and  has  no  application  to  a  mortgage  lien- 
holder  :  WilliaTns  v.  Santa  Clara  Mining  Co.,  66  Cal.  193 
(6Pac.  85). 

Appirmbd. 


Argaed  20  April ;  decided  20  June,  1886. 
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37    104 
[58Pac.504.] 

1.  Replevik— Evidence  to  Disprove  Ownership.— The  minutes  of  the  board 
of  directors  of  a  railroad  company  showing  a  contract  with  its  manager  in 
his  individual  capacity  for  the  construction  of  its  road  are  admissible  to  im> 
peach  the  company's  title  to  chattels  in  an  action  to  recover  them  ftx)m  an 
officer  who  seized  them  under  execution  against  the  manager,  over  the  objec- 
tion that  the  contract  was  not  within  sufficient  proximity  in  point  of  time 
to  the  date  of  the  purchase  to  create  the  presumption  that  the  contractor  was 
still  working  thereunder  at  the  time  of  the  purchase,  where  the  minutes  of 
subsequent  meetings  are  Introduced  showing  that  up  to  and  subsequent  to 
the  commencement  of  the  action  both  parties  treated  the  contract  as  sub- 
sisting. 

2.  Instructions— Usurping  Province  of  Jury.— It  is  not  improper  for  a 
court,  in  order  to  attract  the  attention  of  the  Jury  to  a  specific  jxiint  of  law, 
to  tell  them  that  there  is  evidence  tending  to  show  a  certain  controverted 

f  fact :    8tale  v.  Brown,  28  Or.  147,  followed  on  this  point. 

8.  Levy  by  Seizure— Garnishment.— The  mere  piling  of  rails  on  the  wharf 
of  a  railroad  company  by  the  contractor  for  the  construction  of  the  road,  does 
not  constitute  such  a  possession  of  them  by  the  company  as  will  prevent  a 
valid  levy  upon  them  by  actual  seizure  as  the  property  of  the  contractor,  if 
they  in  foct  belong  to  him. 

4.  Instruction— Conflicting  Evidence.— Where  the  evidence  as  to  plaintiff's 
ownership  of  the  property  In  litigation  Is  conflicting,  it  Is  error  to  require  the 
Jury  to  find  the  title  to  the  property  in  such  plaintiff.  • 

5.  Replevin— Form  of  Judgment.— An  alternative  Judgment  for  the  sheriff  in 
an  action  against  him  to  recover  property  seized  under  execution,  which  was 
taken  fW)m  him  at  the  commencement  of  the  proceeding,  should  be  for  the  ftill 
value  of  the  property,  though  it  exceeds  the  amount  due  on  the  execution, 
where  a  third  person  is  found  to  be  the  general  owner. 

From  Coos :     J.  C.  Fullerton,  Judge. 

Replevin — or,  as  the  Oregon  Statutes  term  it — claim 
and  delivery,  by  the  Coos  Bay,  Roseburg  &  Eastern  Rail- 
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road  and  Navigation  Company  against  Z.  T.  Siglin,  in 
which  defendant  had  judgment,  and  plaintiff  appealed. 

Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  James  Watson  Hamilton. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  S.  H.  Hazard. 

Mr.  Justice  Wolvbrton  delivered  the  opinion. 

This  is  an  action  to  recover  the  possession  of  nine 
hundred  and  twenty-four  steel  T  rails,  with  fishplates  to 
match,  and  a  lot  of  bridge  bolts  and  washers.  The 
defendant  was  the  sheriff  of  Coos  County,  and,  as  such 
sheriflf,  justifies  his  possession  and  holding  by  reason  of 
having  seized  the  same  as  the  property  of  one  R.  A. 
Graham,  by  virtue  of  an  execution  duly  issued  upon  a 
certain  judgment  of  the  circuit  court  for  said  county 
in  favor  of  one  Miller,  and  against  the  said  Graham. 
It  is  alleged,  in  effect,  that,  at  the  date  of  the  levy, 
Graham  was  the  owner  of  the  property  in  question,  but 
that,  being  indebted  to  Miller  and  others  in  large 
amounts,  he  entered  into  a  conspiracy  with  the  plaintiff 
to  defraud  his  said  creditors,  whereby  plaintiff  was  to 
claim  and  hold  said  property  for  the  use  and  benefit  of 
Graham,  and  that  plaintiff  now  claims  and  holds  the 
same,  in  pursuance  of  said  conspiracy,  in  secret  trust  for 
the  said  Graham,  with  intent  to  enable  him  to  so  cover 
up  and  dispose  of  such  property  as  to  hinder,  delay  and 
defraud  his  said  creditors,  but  that  it  has  no  interest 
therein  whatever.  For  its  source  of  title,  plaintiff  claims 
that  it  purchased  the  property  through  Graham,  its 
manager,  from   the   Peninsular   Railway   Company   of 

81  Ob.— 6. 
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Lower  California;  and  that  J.  D.  Spreckels  Bros.  &  Co. 
advanced  the  funds  necessary  to  the  purchase,  under  an 
agreement  that  plaintiff  would  issue  to  the  said  Spreckels 
Co.  certain  of  its  bonds  to  secure  them  in  the  repayment 
of  the  amount  so  advanced.  The  theory  of  defendant 
is  that  Graham,  while  it  is  conceded  he  was  the  manager 
of  the  plaintiff  company,  was  also  under  contract  with 
plaintiff  to  build  and  construct  certain  portions  of  its 
road,  and  to  that  end  agreed  to  furnish  all  work,  labor 
and  material  necessary  for  the  purpose,  and  in  consid- 
eration thereof  was  to  receive  from  the  plaintiff  an 
assignment  and  transfer  of  all  its  subsidies,  together 
with  the  mortgage  bonds  of  the  company  at  the  rate  of 
$25,000  per  mile ;  that  the  rails  in  question  were  pur- 
chased by  Graham  upon  his  own  account,  for  use  by  him 
in  the  construction  of  said  road  under  his  contract,  and 
not  for  the  plaintiff,  and  that  plaintiff  never  owned  nor 
possessed  any  interest  in  them  whatever. 

1.  To  establish  its  case,  plaintiff  produced  one  F.  S. 
Samuels,  who  testified,  in  substance,  that  he  was  the 
manager  of  a  large  portion  of  J.  D.  Spreckels  Bros.  & 
Co.'s  business;  that  said  company  authorized  the  pur- 
chase of  the  rails  with  its  own  funds  for,  and  directed 
the  shipment  thereof  to,  plaintiff;  and  that  the  funds 
were  advanced  on  the  strength  of  the  railroad  compa- 
ny's securities.  This  was  in  the  latter  part  of  1891,  or 
first  of  1892.  Other  evidence  was  produced  tending  to 
show  the  shipment  of  the  rails  direct  to  the  railroad  com- 
pany, and  an  acceptance  of  them  by  it  upon  its  wharf  in 
Marshfield,  Oregon.  When  plaintiff  had  rested,  the 
defendant  offered,  and  the  court  admitted,  over  plain- 
tiff's objection,  the  minutes  of  a  meeting  of  the  board  of 
directors  of  the  railroad  company,  held  August  19,  1890, 
showing  the  election  of  its  officers,  the  adoption  of  by- 
laws, the  appointment  of  R.  A.  Graham  as  manager, 
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and  the  entering  into  and  execution  of  a  contract  between 
the  company  and  Graham  for  the  construction  of  its 
road,  a  copy  of  wliich  being  spread  upon  the  minutes, 
its  terms  and  conditions  were  thereby  disclosed.  The 
objection  to  the  introduction  of  these  minutes  was  that 
they  do  not  tend  to  impeacli  the  title  of  plaintiff,  because 
the  making  of  the  contract  was  not  within  suflScient 
proximity,  in  point  of  time,  to  the  date  of  the  purchase, 
to  create  a  presumption  that  Graham  was  still  working 
under  the  contract,  in  the  absence  of  a  showing  that 
they  w^ere  purchased  by  him  with  a  purpose  of  fulfilling 
the  contract.  Minutes  of  subsequent  meetings  of  the 
board  were  introduced,  tending  to  show  that  up  to  and 
subsequent  to  the  commencement  of  the  action  both 
parties  were  treating  the  contract  as  subsisting  and  opera- 
tive, and  were  proceeding  in  the  discharge  of  its  terms 
and  conditions  without  change  or  modification ;  and 
those  were  also  admitted  over  like  objections.  There 
was  evidence  produced  by  the  defendant  tending  to  show 
that  Graham  purchased  the  rails  upon  his  own  account, 
and  gave  his  promissory  note  for  the  purchase  price, 
with  certain  bonds  of  the  railroad  company  as  collateral, 
and  that  they  w^ere  shipped  to  Marsh  field  in  his  name, 
and  marked  with  his  initials.  It  is  perfectly  apparent 
that  the  minutes  were  pertinent  to  show  the  business 
relations  existing  between  the  plaintiff  corporation  and 
Graham,  from  the  time  of  the  inception  of  the  contract 
up  to  and  subsequent  to  the  purchase  of  the  rails,  and 
their  treatment  of  the  contract  as  in  force  and  effective 
during  the  while,  as  they  serve  to  throw  liglit  upon  the 
contested  question  whether  Graham  purchased  as  man- 
ager for  the  road  or  upon  his  own  account  in  further- 
ance of  the  execution  of  the  contractual  conditions  upon 
his  part.  Besides,  the  further  testimony  tending  to 
establish  the  direct  purchase  of   the  rails  by  Graham 
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individually,  for  use  in  the  fulfillment  of  his  engage- 
ments under  the  contract,  sufficiently  answers  the  very 
objections  taken.  Aside  from  this,  the  answer  laid  the 
foundation  for  a  wide  range  of  investigation,  and  the 
testimony  was  not  a  whit  without  its  scope,  and  tended 
directly  to  the  establishment  of  defendant's  theory  of 
the  case,  and,  therefore,  indirectly,  to  the  impeachment 
of  plaintiff's  title,  all  of  which  was  proper  matter  for 
the  jury.  There  was  no  error  in  the  admission  of  these 
minutes,  and  the  objections  thereto  were  properly  over- 
ruled. 

2.  In  this  connection  we  will  advert  to  an  exception 
taken  to  a  portion  of  the  court's  charge  to  the  jury,  as 
follows  :  ''There  is  some  evidence  in  this  case  tending 
to  show  that  said  Graham  was  at  said  time  engaged  in 
the  construction  of  a  railroad  for  plaintiff,  under  a  con- 
tract which  required  him  to  furnish  all  the  material  of 
every  kind  and  description  that  entered  into  the  con- 
struction of  said  railroad ;  and  there  is  some  evidence 
tending  to  show  that  the  purchase  price  of  the  property 
described  in  the  complaint  was  paid  by  R.  A.  Graham, 
and  not  by  the  plaintiff."  The  objections  assigned  to 
the  instruction  are,  first,  that  there  was  no  evidence  in 
the  record — and  we  have  all  the  evidence  here — tending 
to  show  what  the  court  asserts  ;  and,  second,  that  it  was 
improper  for  the  court  to  tell  the  jury  that  there  was 
evidence  tending  to  show  certain  facts  pertinent  to  the 
issues.  Upon  the  first  proposition  there  can  be  no  ques- 
tion but  that  the  court  is  sustained  by  the  record ;  and 
upon  the  second  it  is  sustained  by  the  case  of  State  v. 
Brown,  28  Or.  147  (41  Pac.  1042) .  The  language  was 
used  to  attract  the  attention  of  the  jury  to  the  specific 
point  of  law  upon  which  the  court  desired  to  instruct. 
It  did  not  tell  them  that  the  fact  or  facts  had  been  estab- 
lished, but  that  there  was  evidence  tending  to  their  estab- 
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lishment,  and  for  that  reason  the  instruction  became 
necessary  for  their  guidance  in  passing  upon  the  ques- 
tion. If  it  may  be  said  that  the  method  of  attracting  the 
jury's  attention  to  the  direct  point  upon  which  the  court 
was  about  to  instruct  is  subject  to  criticism,  it  could  have 
done  no  harm  in  the  present  case,  as  the  jury  no  doubt 
fully  understood  from  the  instruction  their  duty  in  the 
premises. 

3.  Exceptions  were  also  taken  to  tlie  following  in- 
struction, viz. :  *'If  you  should  find  from  the  evidence 
that  the  rails,  at  the  time  the  levy  was  made,  were  in  the 
possession  of  the  railroad  company,  then  the  sheriflF  would 
have  no  right  to  take  possession  as  the  property  of  Gra- 
ham, but  the  mere  piling  of  the  rails  upon  the  wharf  of  the 
railroad  company  would  not  constitute  such  a  possession 
of  them  by  the  railroad  company  as  would  prevent  the 
sheriff  from  making  a  valid  levy  upon  them  as  the  prop- 
erty of  Graham,  if  you  find  that  the  rails  were  in  fact  the 
property  of  Graham."  This  instruction  was  given  in 
view  of  a  question  made  at  the  trial  whether  the  sheriff 
should  not  have  garnisheed  the  railroad  company,  instead 
of  taking  the  property  into  his  custody,  and  involved  the 
further  question  whether  the  property  was  then  and  there 
in  the  possession  of  Graham  or  the  company.  As  has 
been  stated,  there  was  evidence  tending  to  show  that  the 
rails  were  purchased  by  Graham,  and  shipped  to  him, 
and  received  by  him  at  the  wharf  at  Marshfield,  Oregon, 
and  it  was  a  question  for  the  jury  to  decide  as  to  which 
of  these  parties  had  the  possession,  in  determining  the 
legality  of  the  levy.  In  view  of  the  issue,  the  instruction 
was  pertinent,  and  this  disposes  of  the  instruction  touch- 
ing the  same  matter  asked  by  plaintiff  and  refused  by  the 
court. 

4.  Another  assignment  of  error  is  based  upon  an  in- 
struction requested  by  plaintiff,  as  follows:    *'You  are 
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instructed  that  the  evidence  in  this  case  shows  the  gen- 
eral title  of  the  property  in  dispute  to  be  in  the  plaintiJ9F, 
and  you  should  so  find  in  your  verdict."  The  court  re- 
fused this  instruction,  and  properly  so,  because  there  was 
an  issue  in  the  Qase  whether  plaintiff  or  Graham  was  the 
general  owner  ;  and  the  testimony  touching  such  owner- 
ship being  conflicting,  it  became  a  question  of  fact  for 
the  jury  to  determine.  The  jury  found,  by  their  verdict, 
that  R.  A.  Graham  was,  at  the  time  of  the  levy,  the  owner 
of  the  property,  and  that  defendant  acquired  a  special 
interest  therein  by  virtue  of  such  levy,  and  found  the 
value  of  the  entire  property  to  be  $10,000. 

5.  This  brings  us  to  the  final  question  touching  the 
controversy.  The  plaintiff  having  taken  the  property 
from  the  defendant  at  the  institution  of  the  action,  the 
judgment  was  entered  for  the  return  of  the  property  to 
the  defendant,  and,  if  a  return  could  not  be  had,  then  for 
its  entire  value  as  assessed  by  the  jury.  It  is  insisted 
that  it  was  error  to  have  so  entered  the  judgment,  and 
that  the  alternative  judgment  should  liave  been  for  the 
value  of  defendant's  special  property  or  interest  therein 
only,  which  would  be  measured  by  the  amount  he  was 
directed  to  make  under  the  execution.  The  exact  con- 
tention is  stated  by  counsel  as  follows  :  "Where  the  de- 
fendant has  but  a  limited  interest,  which  is  less  than  the 
value  of  the  property,  judgment  in  his  favor  should  not 
be  for  the  full  amount,  unless  he  is  liable  to  the  general 
owner,  but  should  be  only  for  the  amount  of  his  special 
interest."  The  rule  governing  under  statutes  similar  to 
ours  appears  to  be  this  :  "If  the  pleadings  and  evidence 
show  that  the  party  recovering  is  the  general  owner,  or 
is  a  bailee,  and  connects  himself  with  the  general  owner, 
the  jury  are  to  assess  the  full  value  of  the  goods.  If 
they  show  that  he  has  only  a  special  property  in  tlie 
goods,  and  the  general  property  is  in  the  other  party. 
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they  are  to  find,  *  *  *  as  the  value  of  the  property, 
only  the  value  of  the  interest  of  the  party  recovering," — 
quoting  from  Booth  v.  Ahleman,  20  Wis.  23  (88  Am.  Dec. 
730)  .  See,  also,  Bleiler  v.  Moore,  88  Wis.  438  (60  N.  W. 
792);  Slmhan  v.  Smith,  38  Kan.  474  (16  Pac.  749) ;  WiU 
kowski  V.  Hill,  17  Colo.  372  (30  Pac.  55).  Now,  under 
this  rule,  if  it  had  been  found  that  plaintiff  was  the  gen- 
eral owner  of  the  property,  the  alternative  judgment  of 
value  should  have  been  for  the  amount  of  the  special  in- 
terest only.  But  the  jury  has  found  that  Graham,  and 
not  the  plaintiff,  was  the  general  owner ;  and  the  de- 
fendant, having  taken  the  property  from  Graham,  is  an- 
swerable to  him  for  its  disposal .  Plaintiff  occupies  the 
position  of  a  b^lee,  and  if  there  is  any  overplus  of  the 
property  after  satisfying  the  execution,  he  must  return 
it  to  Graham,  from  whom  he  took  it.  If  he  fails  in  ob- 
taining a  return  of  the  property  from  the  plaintiff,  he  still 
would  be  accountable  for  its  full  value  to  Graham,  and 
it  would  be  unjust  and  inequitable  to  permit  him  to  re- 
cover only  a  part  of  its  value.  Such  a  rule  would  greatly 
imperil  the  sheriff  in  the  discharge  of  his  duties.  The 
principle  is  determined  -by  the  case  of  Dean  v.  Laiuham, 
7  Or.  422,  which  is  applicable  here,  and  the  judgment  of 
the  court  below  will  therefore  be  affirmed. 

Affirmed. 


Argued  10 November;  decided  5  December,  1898. 
REINSTEIN  V,  ROBERTS. 

[65  Pac.  90.] 

CHATTEii  Mortgage  as  Evidence  of  OwNERanip.— A  chattel  mortgage 
after  defkult  is  admissible  In  evidence  to  support  an  averment  of  ownership 
and  right  of  possession  in  the  mortgagee  in  a  complaint  in  replevin  by  the 
latter,  since  a  chattel  mortgagee  then  has  a  qualified  ownership,  and  may 
prove  it  under  an  allegation  of  absolute  ownership :  Moorhouse  v.  Donaca,  14 
Or.  430;  Que  Mctchine  Cb.  v.  Oampbell,  14  Or.  4(K),  and  Marquam  v.  Sengf elder y 
24  Or.  2,  approved. 
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2.  Description  in  Chattel  Mortqagb— Parol  Evidence.— A  chattel  mort^ 
gage  on  a  crop  of  hops  described  as  growing  upon  three  parcels  of  land  situ- 
ated upon  a  part  of  a  donation  land  claim  which  is  referred  to  bv  the  name  of 
the  claimant,  the  number  of  the  notification  and  claim,  and  its  township  and 
range,  is  sufficiently  definite  in  description,  as  between  the  parties  thereto,  to 
let  in  parol  testimony  to  Identify  the  property  and  prove  the  ownership,  in 
view  of  the  fact  that  under  the  Oregon  donation  laws  a  person  can  obtain  but 
one  gift  of  land  from  the  government,  and  a  partial  description  by  metes 
and  bounds  may  be  regarded  as  surplusage. 

8.  Parol  Evidence— Chattel  MoRTOAaK.— As  between  the  mortgagor  and 
mortgagee  of  personal  property,  and  also  as  between  the  mortgagee  and  a 
third  person  who  has  succeeded  to  the  mortgagor's  interest  with  actual  notice 
of  the  mortgage,  parol  evidence  is  admissible  to  identify  the  property 
intended  to  be  covered  thereby:  Sommer  v.  Island  Mercahiile  Cb.,  24  Or.  214, 
applied. 

From  Polk  :     Geo.  H.  Burnett,  Judge. 

Action  by  M.  Reinstein  against  G.  A.  Roberts  and 
others.  From  a  judgment  in  favor  of  defendants,  plain- 
tiff appeals. 

Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Messrs.  J.  J.  Daly  and  Austin  F.  Flegel. 

For  respondents  there  was  a  brief  over  the  names  of 
Reuben  P.  Boise  and  Sibley  &  Eakin,  with  an  oral  argu- 
ment by  Messrs.  Reuben  P.  Boise  and  J.  A.  Sibley. 

Mr.  Justice  Moore  delivered  the  opinion. 

This  is  an  action  to  recover  one  hundred  and  ninety- 
two  bales  of  hops,  or  the  value  thereof  in  case  delivery 
could  not  be  had,  and  damages  for  their  detention.  After 
tlie  action  was  commenced,  plaintiff  obtained  possession 
of  one  hundred  and  forty-five  bales  of  the  property  sought 
to  be  recovered  upon  his  claim  for  the  immediate  deliv- 
ery thereof.  The  defendants  denied  the  material  allega- 
tions of  the  complaint,  and  alleged  that  they  were  the 
owners  and  entitled  to  the  possession  of  the  hops  so  ob- 
tained by  plaintiff,  which  were  of  the  reasonable  value 
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of  $1,721.24,  and  that  by  reason  of  the  unlawful  taking 
they  had  sustained  special  damage  in  the  sum  of  $500. 
These  allegations  of  new  matter  having  been  denied,  a 
trial  was  had,  at  which  plaintiff,  to  sustain  the  allega- 
tions of  the  complaint,  offered  in  evidence  a  chattel  mort- 
gage executed  by  defendants  to  him  September  9,  1895, 
which  recited  a  loan  of  $250,  and  guaranteed  such  further 
advances  as  might  be  necessary,  not  exceeding  the  sum 
of  $1,750,  in  c(Jnsideration  of  which  they  covenanted  to 
care  for  and  cultivate  during  the  year  1895  the  crop  of 
hops  growing  upon  three  parcels  of  land  in  Polk  County, 
described  as  follows  :  '*A11  three  pieces  situated  upon 
that  part  of  the  donation  land  claim  of  James  Morris  and 
Sarah  Morris,  his  wife,  notification  No.  115,  and  claim 
No.  39,  in  township  7  south,  range  4  west,  Willamette 
Meridian  ;  running  thence  west  2.59  rods  ;  thence  north 
80  rods  to  the  place  of  beginning,  containing  one  hundred 
and  twenty-nine  and  thirty-five  one-hundredths  acres, 
more  or  less;  fifty-three  acres  being  set  out  to  hops." 
The  defendants  also  covenanted  to  harvest,  dry,  and  bale 
said  hops,  and,  not  later  than  October  5, 1895,  deliver  the 
same  to  plaintiff,  that  he  might  dispose  of  them,  and 
reimburse  himself  out  of  the  proceeds  for  advances, 
charges,  and  expenses,  including  a  commission  of  one 
cent  per  pound  upon  the  entire  crop.  Said  mortgage 
was  conditioned  that  if  defendants  kept  and  performed 
the  covenants  therein  it  should  be  void.  The  court  sus- 
tained an  objection  to  the  introduction  of  the  mortgage 
in  evidence  on  the  ground  that  it  was  incompetent,  irrele- 
vant, and  immaterial,  to  which  ruling  an  exception  was 
saved.  The  court  also  refused  to  permit  plaintiff  to  an- 
swer the  following  questions,  viz.:  ''Are  you  acquainted 
with  the  crop  of  hops  described  in  the  instrument  just 
offered  in  evidence?"  "Where  were  the  said  hops  grow- 
ing when  you  entered  into  this  contract?" — to  which 
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action  plaintiffs*  counsel  excepted.  In  submitting  the 
cause  to  the  jury,  the  court  instructed  them  to  find  that 
the  defendant's  were  entitled  to  the  recovery  of  the  hops 
taken  from  them  by  plaintiff,  or,  if  delivery  thereof  could 
not  be  had,  that  they  recover  from  him  the  sum  of 
$1,671.15,  as  the  value  thereof,  to  which  charge  an  ex- 
ception was  saved  ;  and,  judgment  having  been  rendered 
on  the  verdict  returned  in  accordance  with  such  instruc- 
tion, plaintiff  appeals. 

1.  The  action  having  been  commenced  after  the  ex- 
piration of  the  time  in  which  defendants  agreed  to  de- 
liver the  hops,  and  the  complaint  having  alleged  that 
plaintiff  was  the  owner,  and  entitled  to  the  possession 
thereof,  the  questions  presented  for  consideration  are 
whether  a  chattel  mortgage,  after  default,  is  evidence  of 
the  mortgagee's  ownership  of  the  property  therein  de- 
scribed ;  and,  if  so,  was  the  mortgage  in  question,  as  be- 
tween the  parties  thereto,  sufficiently  definite  in  descrip- 
tion to  let  in  parol  testimony  to  identify  the  property  and 
prove  the  ownership?  The  law  is  settled  in  this  state 
that  a  chattel  mortgage  is  a  conditional  sale  of  personal 
property,  and  that  after  a  breach  of  the  conditions  the 
mortgagee  has  a  qualified  ownership  of  the  property  hy- 
pothecated to  him  as  security  for  the  payment  of  a  debt, 
or  the  performance  of  an  obligation  :  Case  Machine  Co.  v. 
Campbell,  14  Or.  460  (13  Pac.  324) ;  Hemhree  v.  Blackburn, 
16  Or.  153  (19  Pac.  73) ;  Marquam  v.  Seng/elder,  24  Or.  2 
(32  Pac.  676) .  It  has  also  been  held  that,  under  an  alle- 
gation of  absolute  ownership,  the  mortgagee  of  personal 
property  upon  default  of  the  mortgagor  may  maintain  an 
action  for  its  recovery,  and  claim  immediate  delivery 
thereof  in  such  action  :  Moorhouse  v.  Donaca,  14  Or.  430 
(13  Pac.  112) .  It  is  manifest  from  these  decisions  that 
the  complaint  stated  facts  sufficient  to  constitute  a  cause 
of  action,  and  that,  a  breach  of  the  conditions  of  the 
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mortgage  having  occurred,  the  instrument  is  sufficient 
proof  of  the  mortgagee's  qualified  ownership  of  the  prop- 
erty therein  described. 

2.  The  decision  of  the  case  must,  therefore,  depend 
upon  a  consideration  of  the  sufficiency  of  the  description 
of  the  property  mentioned  in  the  mortgage.  In  SpauU 
ding  v.  Mozier^  57  111.  148,  suit  was  instituted  to  correct 
a  mistake  in  the  description  contained  in  a  chattel  mort- 
gage of  property  which  was  located  in  lot  1,  instead  of 
lot  11,  in  a  certain  block  in  the  village  of  Highland 
Park,  Illinois ;  but  it  was  held  that  the  mistake  com- 
plained of  was  wholly  immaterial,  and  the  court  refused 
to  grant  the  relief  which  was  sought,  Mr.  Justice  Scott 
saying:  ''That  part  of  the  mortgage  that  designates 
the  property  as  being  then  situated  'on  lot  one,  block 
number  eighteen,  in  the  Village  of  Highland  Park,' 
may  be  rejected  as  surplusage,  and  without  it  the 
description  of  the  property  conveyed  is  perfect."  In 
Baldwin  v.  Boyce,  152  Ind.  46  (51  N.  E.  334),  a  chattel 
mortgage  described  the  property  intended  to  be  affected 
thereby  as,  "all  and  singular,  the  restaurant  and  hotel 
furniture  and  fixtures  located  in  and  situated  in  and 
about  the  first,  second,  and  third  stories  of  No.  313 
East  Main  Street,  consisting  of  the  following  articles," 
etc.,  without  referring  to  the  town,  county,  or  state 
in  which  said  street  was  situated.  The  mortgage 
recited,  however,  that  the  mortgagor,  of  Delaware 
County,  in  the  State  of  Indiana,  mortgages  to  Mary 
Baldwin,  etc. ;  that  the  i)roperty  was  in  tlie  mort- 
gagee's possession,  where  it  was  to  remain  until  the  note 
secured  by  the  mortgage  should  mature ;  and  it  was 
held  that  the  property  was  bound  by  the  mortgage,  even 
in  the  hands  of  one  who  had  purchased  the  same  from 
the  mortgagor.  It  will  be  observed,  from  an  examina- 
tion of  the  description  of  the  land  upon  which  the  hops 
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were  stated  to  have  been  growing  in  1895,  that  it  was 
the  donation  land  claim  of  Jesse  Morris,  in  township  7 
south,  of  range  4  west,  of  the  Willamette  Meridian,  in 
Polk  County,  Oregon.  Under  the  donation  laws  of 
Oregon,  a  person  could  obtain  but  one  gift  of  land  from 
the  government ;  and,  this  being  so,  if  there  were  more 
than  one  Jesse  Morris  who  had  obtained  a  donation,  the 
number  of  the  notification  and  claim  would  enable  a 
surveyor  to  locate  the  premises ;  and  hence  the  partial 
description  by  metes  and  bounds  given  in  the  mortgage 
may  be  regarded  as  surplusage. 

3.  The  rule  is  quite  general  that,  as  between  the  mort- 
gagor and  mortgagee  of  personal  property,  and  also  as 
between  such  mortgagee  and  a  person  who  has  suc- 
ceeded to  the  interest  of  the  mortgagor  with  actual 
notice  of  the  conditional  sale,  parol  testimony  is  admis- 
sible to  identify  the  property  which  was  intended  to  be 
given  as  security  :  Cobbey,  Chat.  Mortg.  §  188  ;  Jones, 
Chat.  Mortg.  §  64;  Sommer  v.  Island  Milling  Co.,  24  Or. 
214  (33  Pac.  559)  ;  Cummings  v.  Tovey^  39  Iowa,  195 ; 
Clapp  V.  Trowbridge,  74  Iowa,  550  (38  N.  W.  411)  ; 
Piano  Mfg.  Co.  v.  Griffith,  75  Iowa,  102  (39  N.  W.  214)  ; 
Am..  Weil  Works  v.  Whinery,  76  Iowa,  400  (41  N.  W. 
53)  ;  Dodson  v.  Dedman,  61  Mo.  App.  209;  Dodge  v. 
Potter,  18  Barb.  193 ;  Goulding  v.  Swett,  13  Gray,  517 ; 
Gurleyv.  Davis,  39  Ark.  394;  Ranch  v.  Howard-Sansom 
Co.,  3  Tex.  Civ.  App.  507  (22  S.  W.  773)  ;  Duke  v. 
Strickland,  43  Ind.  494 ;  Ebberle  v.  Mayer,  51  Ind.  235 ; 
Burns  v.  Harris,  66  Ind  536 ;  Tindall  v.  Wasso7i,  74  Ind. 
495;  Buck  v.  Young,  1  Ind.  App.  558  (27  N.  E.  1106)  ; 
Koehring  v.  Aultman,  Miller  &  Co.,  7  Ind.  App.  475  (34 
N.  E.  30)  ;  Morris  v.  Connor,  108  N.  C.  321  (12  S.  E. 
917) .  Under  this  rule,  we  think  the  chattel  mortgage 
in  qustion  contained,  as  between  the  mortgagors  and 
mortgagee,  a  sufficient  description  to  permit  it  to  be 
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oflFered  in  evidence  to  prove  plaintiff's  qualified  owner- 
ship of  the  hops,  and  that,  as  between  the  said  parties, 
parol  testimony  was  admissible  to  identify  the  property 
intended  to  be  hypothecated ;  and,  this  being  so,  the 
court  erred  in  refusing  to  permit  the  mortgage  to  be 
received  in  evidence,  in  not  allowing  plaintiff  to  identify 
the  property,  and  in  charging  the  jury  to  return  a  ver- 
dict for  defendants,  and  hence  it  follows  that  the  judg- 
ment is  reversed,  and  the  cause  remanded  for  a  new 
trial. 

Rbvbrsed. 


Argued  29  November;  decided  19  December,  1898. 
MUI.TNOMAH  COUNTY  r.  CITY  RAIIiWAY  CO. 

[55  Pac.  441.] 

Municipal.  (>obporation»— Constkuction  of  STATUTK.--Tbe  power  conferred 
by  tbe  legislature  upon  the  Bridge  Committee  of  tbe  City  of  Portland  to  enter 
into  such  contracts  as  it  might  deem  Just  with  any  line  of  street  railway 
operating  across  the  bridges  contemplated  by  the  act  if  it  should  find  it  neces- 
sary to  do  so  In  order  to  effect  the  agreement  of  purchase  or  lease,  Laws,  1895, 
p.  421,  §  15,  authorized  the  committee  to  enter  into  an  original  contract  with 
a  street  railway  company  for  the  use  of  the  bridge.  The  statute  was  not 
Intended  to  restrict  the  committee  to  negotiations  for  the  canceljation  of 
existing  rights. 

From  Multnomah :     E.  D.  Shattuck,  Judge. 

Action  at  law  by  Multnomah  County  against  the  City 
and  Suburban  Railway  Company,  wherein  the  defendant 
had  judgment. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  Fen- 
ton^  Bronaugh  &  Muir^  and  Dolph,  Nixon  &  Dolph,  with  an 
oral  argument  by  Messrs.  Wm.  D.  Fenton  and  Chester  V. 
Dolph. 
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For  respondent  there  was  a  brief  over  the  name  of 
Dolph,  Mallory  &  Simon,  with  an  oral  argument  by  Mr. 
Rufus  Mallory. 

Mr.  Justice  Bean  delivered  the  opinion. 

This  is  an.action  brought  by  the  County  of  Multnomah 
to  recover  the  sum  of  $1,200,  alleged  to  be  due  from  the 
defendant,  the  City  and  Suburban  Railway  Company,  for 
the  use  of  Morrison  Street  Bridge,  in  the  City  of  Portland, 
for  the  months  of  February  and  March,  1896.  The  facts 
out  of  which  the  controversy  arose  are  as  follows  :  The 
legislature  of  1895  appointed  a  "Bridge  Committee  of  the 
City  of  Portland,"  with  authority  to  procure  for  it,  by 
purchase  or  condemnation,  the  Morrison  Street  Bridge,  a 
structure  owned  by  the  Willamette  Iron  Bridge  Company; 
the  Stark  Street  Ferry,  owned  by  private  parties ;  and 
the  lease  of  the  upper  deck  of  what  is  known  as  the  "Steel 
Bridge,"  owned  by  the  Oregon  Railway  &  Navigation 
Company,  for  the  purpose  of  making  them  free  for  the 
use  of  the  general  public  :  Laws,  1895,  p.  421.  Section 
15  of  the  act  provides  tliat  "the  bridge  committee,  in  the 
name  of  said  city,  is  hereby  authorized,  in  case  it  can 
secure  the  said  Morrison  Street  Bridge,  or  the  upper  deck 
of  the  said  Steel  Bridge,  or  the  Stark  Street  Ferry,  by 
agreement,  and  finds  it  necessary  so  to  do  in  order  to 
effect  the  agreement  of  purchase  or  lease,  as  the  case 
may  be,  to  enter  into  such  contracts  as  it  may  deem  just 
with  any  line  or  lines  of  street  railway  operated  or  to  be 
operated  over  and  across  the  said  bridges  or  the  said 
ferry."  It  is  further  provided  that  after  the  bridges  and 
ferry  sliall  be  so  acquired,  and  are  ready  for  use,  the 
possession  and  control  thereof  shall  be  transferred  and 
delivered  to  the  County  Court  of  Multnomah  County, 
which  shall  thereafter  maintain  and  operate  the  same, 
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with  power,  among  other  things,  **to  establish  rates  for 
the  use  thereof  by  the  street  railway  company,  and  other 
companies  or  corporations  not  entitled  to  the  free  use  of 
the  same."  In  pursuance  of  the  power  conferred  upon 
it,  the  bridge  committee,  on  July  3,  1895,  purchased 
Morrison  Street  Bridge  for  the  city  ;  but  the  defendant, 
being  at  the  time  the  owner  of  about  seventy-five  per 
cent,  of  the  stock  of  the  bridge  company,  and  having  an 
exclusive  right  to  the  use  of  the  bridge  for  street  railway 
purposes,  it  was  found  necessary  to  enter  into  an  agree- 
ment with  it  by  the  terms  of  which  it  was  to  be  permitted 
to  use  the  bridge  as  part  of  its  street  railway  system  for 
the  term  of  twenty  years,  at  the  monthly  rental  of  $150. 
The  county  court,  however,  upon  assuming  possession 
and  control  of  tlie  bridge,  refused  to  recognize  the  valid- 
ity of  such  contract,  and  made  an  order  fixing  the  amount 
to  be  paid  by  the  defendant  for  such  use  at  $750  per 
month,  which  the  defendant  refused  to  pay,  and  hence 
this  action. 

Waiving  all  questions  of  procedure,  the  real  contro- 
versy between  the  parties  to  this  litigation  is  whether 
the  bridge  committee  had  power  to  make  the  contract 
with  the  defendant  company  referred  to ;  and  this  de- 
pends upon  the  construction  to  be  given  to  section  15  of 
the  act  creating  and  defining  the  duties  of  such  commit- 
tee. The  language  of  the  section  is  undoubtedly  broad 
enough  to  authorize  such  a  contract,  for  it  gives  to  the 
committee  power,  if  it  can  secure  the  bridge  by  agree- 
ment, and  finds  it  necessary  in  order  to  effect  such  agree- 
ment, "to  enter  into  sucli  contracts  as  it  may  deem  just 
with  any  line,  or  lines  of  street  railway  operated,  or  to 
be  operated,  over  and  across  the  said  bridge.*'  But  the 
contention  for  the  plaintiff  is  that  the  purpose  of  the  sec- 
tion was  to  enable  the  bridge  committee,  if  it  could  agree 
with  the  owner  of  the  bridge  for  its  purcliase,  to  deal 
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directly  with  the  street  railway  company  for  the  cancella- 
tion of  any  lease  or  franchise  which  it  might  have  for  the 
use  of  the  bridge,  so  that  an  unincumbered  title  should 
pass  to  the  city  and  under  the  control  of  the  county  court, 
and  that  the  language  of  the  statute  should  be  so  con- 
strued. But  we  are  unable  to  concur  in  this  construc- 
tion. It  seems  to  us  that  it  would  not  only  be  contrary 
to  the  langauge  of  the  section,  but  to  its  evident  object. 
The  general  purpose  of  the  act,  of  which  it  forms  a  part, 
was  to  enable  the  City  of  Portland  to  make  the  use  of  all  the 
public  bridges  and  ferries  over  and  across  the  Willamette 
River,  within  the  corporate  limits,  free  to  the  general 
public.  At  that  time  the  city  owned  the  Madison  and 
Burnside  Street  bridges  and  the  Albjna  Ferry,  which  were 
free,  but  the  other  bridges  and  ferry  were  owned  by  pri- 
vate parties,  who  charged  and  collected  tolls  for  the  use 
thereof.  To  enable  the  city  to  relieve  itself  and  its  citi- 
zens from  this  condition  of  affairs,  the  act  in  question 
was  passed,  authorizing  the  committee  named  therein  to 
procure  the  Morrison  Street  Bridge  and  Stark  Street 
Ferry  for  the  city,  by  purchase,  if  that  could  be  done, 
and,  if  not,  by  condemnation  proceedings,  and  to  lease 
the  upper  deck  of  the  Steel  Bridge.  At  this  time  the 
defendant  street  railway  company  was  the  owner  of  about 
seventy-five  per  cent,  of  the  capital  stock  of  the  corpora- 
tion owning  the  Morrison  Street  Bridge,  and  had  the  ex- 
clusive right  to  use  such  bridge,  and  also  the  upper  deck 
of  the  Steel  Bridge,  for  street  railway  purposes.  This 
condition  of  affairs  was,  no  doubt,  known  to  the  legisla- 
ture, and  it  was,  therefore,  aware  that  the  interests  of 
the  defendant  in  the  two  bridges  were  such  as  practically 
to  enable  it  to  prevent  the  purchase  of  the  one,  or  the 
lease  of  the  other,  without  its  consent.  With  that  fact 
before  it,  the  legislature  evidently  intended  to  authorize 
the  committee,  in  case  it  should  be  otherwise  unable  to 
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secure  the  Morrison  Street  Bridge,  or  a  lease  of  the  upper 
deck  of  the  Steel  Bridge,  to  enter  into  such  contract  with 
the  defendant  as  the  committee  might  deem  just.  Such 
were  the  objects  of  the  act,  and  such  the  powers  conferred 
upon  the  committee.  It  is  true  the  committee  was  not 
authorized  to  lease  any  property  which  it  might  acquire, 
but  it  was  empowered  to  make  such  contracts  with  street 
railway  companies  as  it  might  deem  just,  if  necessary  to 
enable  it  to  acquire  such  property  by  purchase.  Such 
being  the  construction  we  put  upon  the  act,  it  necessarily 
follows  that  the  contract  in  question  was  within  the 
power  of  the  bridge  committee  ;  and,  as  that  is  the  only 
question  for  determination,  the  judgment  of  the  court 
below  must  be  affiimed,  and  it  is  so  ordered. 

Affirmed. 


Anrued  9  November;  decided  5  December,  1808. 
SCHOOIi  DISTRICT  v.  SCHOOIi  DISTRICT. 

[56Pac.08.] 

CoLUiTEBAii  Attack  on  Organization  of  School  District.— The  legal 
existence  of  a  public  or  governmental  corporation,  organized  under  color  of 
law,  and  In  the  exercise  of  Its  legitimate  powers,  cannot  be  attacked  except 
in  a  direct  proceeding  by  the  state  for  that  purpose :  State  ex  rel  v.  Hulin^  2 
Or.  806,  followed. 

From  Linn:     Henry  H.  Hbwitt,  Judge. 

Mandamus  by  School  District  No.  115  against  School 
District  No.  54,  to  compel  defendant,  from  which  plain- 
tiff was  created  by  a  division  of  district  No.  54,  to  act 
with  it  and  the  superintendent  of  schools  in  dividing 
assets  and  liabilities.  There  was  judgment  for  plaintiff, 
from  which  defendant  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of 
WeatJierford  &  Wyatty  with  an  oral  argument  by  Mr. 
James  K,  Weather  ford. 

MOB.— 7. 
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For  respondent  there  was  a  brief  over  the  name  of 
Wright  &  Tussing^  with  an  oral  argument  by  Mr.  Geo. 
W.  Wright. 

Mr.  Justice  Bean  delivered  the  opinion. 

This  is  a  proceeding  by  mandamus  brought  by  the 
plaintiff,  a  school  district  created  out  of  territory  form- 
erly embraced  within  the  boundaries  of  the  defendant 
district,  to  compel  the  defendant  to  appoint  some  disin- 
terested person  to  act  with  the  county  superintendent 
and  a  like  person  chosen  by  the  plaintiflf,  as  a  board  of 
arbitrators,  to  make  an  equitable  division  between  the 
plaintiff  and  defendant  of  tlie  assets  and  liabilities 
of  the  defendant  district  at  the  time  of  the  organ- 
ization of  plaintiff,  as  provided  in  Subd.  4,  Section 
2590,  Hill's  Ann.  Laws.  The  defense  to  the  proceeding 
is  that  the  plaintiff  is  not  an  existing  corporation,  be- 
cause not  legally  created  or  organized,  and  is,  therefore, 
not  entitled  to  the  relief  sought.  To  prove  its  creation 
and  organization,  the  plaintiff  gave  in  evidence,  over  the 
defendant's  objection,  (1)  an  order  of  the  superintendent 
of  common  schools,  made  and  entered  of  record  in  his 
ofBce  on  February  24,  1896,  reciting  that,  by  virtue  of  a 
petition  signed  by  a  majority  of  the  legal  voters  of 
school  district  No.  54,  filed  in  his  oflSce  February  18, 
1896,  he  had  that  day  divided  such  territory  into  two  dis- 
tricts, giving  the  boundaries  of  each,  the  new  one  to  be 
known  as  '*  District  No.  115,"  together  with  oral  proof 
that  the  petition  upon  which  the  order  of  the  superin- 
tendent purports  to  be  based  could  not  be  found ;  (2) 
the  minutes  of  a  meeting  of  the  voters  of  the  new  dis- 
trict, held  on  March  9,  1896,  at  which  a  board  of  direc- 
tors and  clerk  were  elected ;  (3)  the  record  of  an  inef- 
fectual joint  meeting  oi  the  directors  of  both  districts, 
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held  March  17,  1896,  for  the  purpose  of  dividing  the 
school  property  ;  (4)  the  record  of  a  meeting  of  the  board 
of  directors  of  the  plaintiff,  held  on  March  19,  1896,  at 
which  an  arbitrator  was  chosen,  to  act  with  the  superin- 
tendent, and  an  arbitrator  to  be  appointed  by  the  defend- 
ant, in  the  matter  of  the  division  of  such  property.  The 
defendant's  objections  to  the  admission  of  this  evidence 
may  be  summarized  thus :  First,  the  petition  upon 
which  the  county  superintendent  assumed  to  act  in 
creating  the  plaintiff  district  was  neither  introduced  in 
evidence  nor  its  contents  shown  by  parol,  and  there  was 
no  proof  that  it  was  signed  by  a  majority  of  the  legal 
voters  of  the  district ;  second,  it  was  not  affirmatively 
shown  that  the  county  superintendent,  immediately  after 
creating  the  new  district,  notified  the  taxable  inhabi- 
tants thereof,  or  the  directors  of  the  old  district,  of  such 
order,  as  required  by  law ;  and,  third,  there  was  no 
legal  proof  that  notice  to  the  citizens  of  the  district  to 
meet  for  the  purpose  of  organization,  and  for  the  election 
of  directors  and  clerk  was  ever  given,  as  required  by 
section  2596. 

These  objections  are,  in  our  opinion,  not  available  to 
the  defendant,  because  the  law  is  well  established  that 
the  corporate  existence  of  a  school  district,  or  other  pub- 
lic or  gpvernmental  corporation,  created  and  organized 
under  color  of  law,  and  in  the  exercise  of  its  corporate 
powers,  cannot  be  attacked,  except  in  a  direct  proceeding 
instituted  by  the  state  for  that  purpose  :  1  Beach,  Pub. 
Corp.  §  55  ;  1  Dillon,  Mun.  Corp.  §  43a ;  State  ex  rel.  v. 
Ilulin,  2  Or.  306;  Atchison,  etc.,  R.  R.  Co.  v.  Wilson,  33 
Kan.  223  (6  Pac.  281) ;  In  re  Short,  47  Kan.  250  (27  Pac. 
1005) ;  Clement  v.  Everest,  29  Mich.  20  ;  Trumho  v.  People, 
75  111.  561 ;  People  v.  Triistees  of  Newberry's  Estate,  87  111. 
41 ;  Voss  V.  School  District,  18  Kan.  467  ;  School  District 
No.  25  V.  State,  29  Kan.  57  ;  District  Township  of  Center  v. 
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Independent  District  of  Lansing,  82  Iowa,  10  (47  N.  W. 
1033).  Such  organizations  are  the  mere  creatures  and 
agents  of  the  state,  clothed  with  certain  governmental 
powers,  and  their  existence  cannot  be  called  in  question 
in  a  mere  collateral  proceeding;  **for,"  as  said  by  Mr. 
Justice  Campbell,  in  Clement  v.  Everest,  29  Mich.  20,  '*it 
would  be  dangerous  and  wrong  to  permit  the  existence 
of  municipalities  to  depend  on  the  result  of  private  liti- 
gation. Irregularities  are  common  and  unavoidable  in 
the  organization  of  such  bodies,  and  both  law  and  policy 
require  that  they  shall  not  be  disturbed  except  by  some 
direct  process  authorized  by  law,  and  then  only  for  very 
grave  reasons."  Now,  when  we  apply  this  rule  to  the 
case  in  hand,  it  is  apparent  that  the  objections  of  defend- 
ant were  not  well  taken.  The  statute  authorizes  the 
superintendent  of  common  schools  to  divide  any  district 
of  his  county  into  two  or  more  parts,  for  school  purposes 
(Hill's  Ann.  Laws,  §  2590,  subds.  1,  2,  and  3),  and  the 
proof  shows  an  order  of  such  officer,  valid  on  its  face, 
dividing  the  territory  of  the  defendant  district  and  crea- 
ting the  plaintiff.  The  plaintiff  was  thus  created  under 
color  of  law,  and  has  since  elected  officers,  and  exercised 
corporate  powers.  Undoubtedly,  therefore,  it  has  a  de 
facto  J  if  not  a  de  jure,  existence,  and,  under  the  doctrine 
'  already  stated,  its  validity  cannot  be  questioned  in  this 
proceeding.  The  defendant  itself,  as  a  public  corpora- 
tion, is  subject  to  legislative  control,  and  holds  the  prop- 
erty which  it  refuses  to  divide  with  the  plaintiff  as  a  mere 
governmental  agent  for  public  purposes.  So  long  as  the 
state  does  not  question  the  existence  of  the  plaintiff  cor- 
poration, the  defendant  cannot  do  so.  It  follows  that  the 
judgment  of  the  court  below  must  be  affirmed,  and  it  is 
so  ordered. 

Affirmed, 
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Aivued  2B  November:  decided  6  December.  1806. 
DIMMICK  V.  BOS£NF£IiI>. 

[55  Pac.  100.] 

1.  JiTDOMENT  LiiENS— Afteb  ACQUIRES  Pbopebty.*— Lands  purchased  through 
an  agent  who  took  the  title  in  his  own  name,  without  the  principal's  knowl- 
edge or  consent,  and  then  conveyed  to  her,  are  not  thereafter  subject  to  execu- 
tion on  a  prior  Judgment  against  the  agent,  since  he  had  only  the  bare  legal 
title  without  any  Interest  in  the  property  Itself. 

2.  Execution  — Rights  of  Cbeditobs.— Sections  150  and  288  of  Hill's  Ann. 
Laws  place  attaching  or  execution  creditors  on  the  same  footing  as  a  pur- 
chaser from,  the  Judgment  debtor,  but  do  not  confer  on  them  any  superior 
advantages:  Bhade*  v.  AfeGfarry,  19  Or.  222,  and  Afeier  v.  HesSf  28  Or.  699, 
cited. 

8.  Costs— Appeal.— Costs  and  disbursements,  as  a  general  rule,  should  be  al- 
lowed the  prevailing  party  In  a  suit  In  equity  as  well  as  in  an  action  at  law, 
but  the  trial  courts  are  given  a  discretion  in  the  matter  by  section  554  of  our 
statutes,  which  will  not  be  interferred  with  on  appeal  except  for  an  abuse. 

From  Multnomah  :    Loyal  B.  Stearns,  Judge. 

Suit  by  Mert  E.  Dimmick  against  Sol.  Rosenfeld  and 
the  sheriflF  to  restrain  the  sale  of  plaintiflF's  real  property 
on  a  judgment  against  one  of  plaintiflF's  grantors.  Decree 
for  plaintiff. 

Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr,  A.  King  Wilson. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  Robert  C.  Wright. 

Mr.  Justice  Bean  delivered  the  opinion. 

This  ia  a  suit  to  enjoin  a  threatened  sheriff's  sale  of 
real  property.  The  complaint  alleges  that  the  plaintiff 
was  at  the  time  of  the  commencement  of  the  suit,  and 

♦Note.— The  kindred  question  of  the  priority  of  judgment  liens  on  after  ac- 
quired property  Is  fhlly  considered  In  foot  notes  to  the  case  of  Moore  v.  Jordan 
42  L.  R.  A.  200, 58  Am.  St.  Rep.  576.— Reporter. 
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for  a  long  time  prior  thereto  had  been,  the  owner  in  fee, 
and  in  possession  of  lot  12  in  block  2  of  Goldsmith's 
Addition  to  the  City  of  Portland,  and  that  the  defend- 
ants Rosenfeld  had  caused  such  property  to  be  leVied 
upon  and  advertised  for  sale  by  the  Sheriff  of  Multno- 
mah County,  under  an  execution  issued  on  a  judgment 
recovered  by  them  against  one  R.  E.  Drake ;  that  Drake 
never  at  any  time  had  any  right,  title,  or  interest  in  or 
to  such  property,  or  any  part  thereof;  and  that  such 
threatened  sale,  if  consummated,  will  create  a  cloud 
upon  plaintiff's  title.  The  answer,  after  denying  some 
of  the  allegations  of  the  complaint,  avers,  in  substance, 
that  on  September  4,  1890,  the  defendant  Rosenfeld 
duly  recovered  a  judgment  against  R.  E.  Drake  for  the 
sum  of  $250,  which  was  immediately  docketed ;  that 
thereafter,  and  on  December  10,  1891,  Drake  received 
and  recorded  a  conveyance  for  the  property  in  question 
from  one  Beatty,  and  on  the  following  day  conveyed  it  to 
his  wife,  who,  in  November,  1892,  conveyed  the  same  to 
the  plaintiff;  that  thereafter,  and  on  June  6,  1896, 
Rosenfeld  caused  an  execution  to  issue  on  his  judg- 
ment, and  such  property  to  be  levied  upon,  without  any 
knowledge,  information  or  belief  as  to  any  claim,  right, 
or  equity  therein,  except  as  disclosed  by  the  records. 
The  reply  put  in  issue  certain  allegations  of  the  answer, 
and  averred  that  on  December  10,  1891,  Margaret  M. 
Drake,  the  wife  of  R.  E.  Drake,  purchased  the  property 
referred  to  in  the  complaint,  and  paid  the  consideration 
therefor ;  but  that  her  husband,  who  acted  as  her  agent 
in  making  such  purchase,  took  the  deed  in  his  own 
name,  without  her  knowledge  or  consent;  and  that, 
immediately  upon  learning  that  fact,  she  caused  him  to 
convey  the  property  to  her  by  warranty  deed,  which  was 
duly  executed  and  recorded  on  the  eleventh  day  of  De- 
cember, 1891 ;  and  that  the  only  purpose  of  such  deed 
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was  to  convey  the  legal  title  to  Mrs.  Drake,  the  true 
owner ;  and  that  she  subsequently  sold  and  conveyed  the 
same  to  the  plaintiflf,  who  is  now  the  owner  thereof. 
PlaintiflF  had  a  decree,  and  defendants  appeal. 

1.  The  only  question  of  importance  in  the  case  is 
whether  the  defendant's  judgment  against  Drake,  recov- 
ered in  September,  1890,  became  a  lien  upon  the  property 
now  owned  by  the  plaintiff ;  and  its  solution  depends 
upon  whether  Drake  had  a  title  to  which  the  lien  could 
attach  during  its  passage  through  him  from  Beatty  to 
Mrs.  Drake.  The  court  below  found,  upon  testimony 
practically  undisputed  and  uncontradicted,  that  the  pur- 
chase of  the  property  by  Drake  was  made  for  his  wife  ; 
that  she  paid  the  entire  consideration,  and  that  the  deed 
was  taken  in  his  name,  without  her  knowledge  or  con- 
sent ;  that,  immediately  upon  being  informed  of  that 
» fact,  she  demanded  that  the  title  be  made  over  to  her, 
which  was  done  on  the  next  day.  It  is  clear,  therefore, 
that  the  conveyance  from  Beatty  to  Drake  vested  in  him 
nothing  but  the  bare,  naked  legal  title,  which  he  held  in 
trust  for  his  wife,  which  trust  was  voluntarily  executed 
by  his  subsequent  conveyance  to  her.  In  other  words, 
he  had  no  interest  whatever  in  the  property,  but  was  a 
mere  conduit,  through  which  the  legal  title  passed  from 
Beatty  to  his  wife,  the  real  purchaser  and  owner.  Under 
these  circumstances,  the  authorities  are  quite  uniform 
that  a  judgment  against  him  would  not  become  a  lien 
upon  the  land.  *'As  a  general  rule,  unless  otherwise 
provided  by  statute,"  says  the  court  in  Meier  v.  Kelly ,  22 
Or.  136  (29  Pac.  267) ,  "a  judgment  lien  only  attaches  to 
the  actual  and  not  the  apparent  interest  of  the  judgment 
debtor  in  land,  and  is  subject  to  all  equities  which  were 
held  against  the  land  in  the  hands  of  the  judgment  debtor 
at  the  time  the  judgment  was  rendered,  whether  known 
to  the  judgment  creditor  or  not.     When  called  upon  in  a 
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proper  case,  courts  of  equity  are  always  ready  to  protect 
the  rights  of  those  who  hold  such  equities  as  against  the 
judgment  lien,  and  to  confine  the  latter  to  the  actual 
interest  of  the  judgment  debtor."  And  in  Snyder  v. 
Martin,  17  W.  Va.  276  (41  Am.  Rep.  670),  it  is  said: 
"Independent  of  any  statute  law,  the  lien  of  a  judgment 
is  a  charge  upon  the  precise  interest  which  the  judgment 
debtor  has,  and  upon  no  other.  The  apparent  interest 
of  the  debtor  can  neither  extend  nor  restrict  the  operation 
of  the  lien  so  that  it  shall  incumber  ^ny  greater  or  less 
interest  than  the  debtor  in  fact  possesses.  The  judgment 
creditor  has  a  charge  on  the  interests  of  the  defendant 
in  the  land,  just  as  they  stood  at  the  moment  the  lien 
attached  ;  therefore,  though  he  seems  to  have  an  interest, 
yet,  if  he  have  none  in  fact,  no  lien  can  attach.  The 
rights  of  the  judgment  lien  owner  cannot  exceed  those 
which  he  might  acquire  by  a  purchase  from  the  defend- - 
ant  with  full  notice  of  all  existing  legal  or  equitable 
rights  belonging  to  third  persons."  Many  cases  could 
be  cited  in  support  of  this  rule,  but  the  following  are 
deemed  sufficient  for  present  purposes  :  Black,  Judgm. 
§  420  ;  2  Freeman,  Judgm.  §  373  ;  Brown  v.  Pierce,  74  U. 
S.  (7  Wall.)  205;  Atkinson  v.  Hancock,  67  Iowa,  462  (26 
N.  W.  701);  Koon^  v.  Mellett,  121  Ind.  585  (7  L.  R.  A. 
231,  23  N.  E.  95);  Davenport  v.  Stepliens,  95  Wis.  456  (70 
N.  W.  661).  The  case  last  cited  is  directly  in  point,  both 
upon  the  facts  and  the  law.  We  conclude,  therefore, 
that  the  defendant's  judgment  did  not  become  a  lien  upon 
the  land,  because  the  judgment  debtor  never  had  any 
interest  therein  to  which  it  could  attach. 

2.  It  is  claimed,  however,  that  by  virtue  of  section 
150*  of  the  statute  (Hill's  Ann.  Laws),  which  is  made 

♦Note.— This  section  reads  as  follows :  "Prom  the  date  of  the  attachment 
until  it  be  discharged  or  the  writ  executed,  the  plaintlflT  as  against  third  persons 
shall  be  deemed  a  purchaser  in  good  faith,  and  for  a  valuable  consideration,  of 
the  property  attached."— Reportkb. 
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applicable  to  levies  under  execution  by  section  283,  the 
defendants'  levy  entitles  them  to  the  protection  accorded 
to  bona  fide  purchasers  for  value.  But  these  sections  of 
the  statute  were  simply  designed  to  place  an  attaching 
or  execution  creditor  upon  exactly  the  same  footing  as 
purchasers  from  a  judgment  debtor,  and  not  to  confer 
upon  them  any  superior  advantages:  Boehreinger  v. 
Creighton,  10  Or.  42 ;  Rhodes  v.  McGarry,  19  Or.  222  (23 
Pax;.  971) ;  Meier  v.  Hess,  23  Or.  599  (32  Pac.  755) .  And 
where,  as  in  this  case,  the  public  records  disclosed  at  the 
date  of  the  levy  that  the  judgment  debtor  had  no  title 
whatever  to  the  property,  an  attaching  or  execution 
creditor  stands  in  no  better  position  by  reason  of  his 
levy  than  a  purchaser  of  the  same  premises  direct  from 
the  judgment  debtor.  In  either  case  the  record  is  notice 
of  the  condition  of  the  title.  Suppose,  for  example,  the 
defendants,  in  place  of  seizing  this  property  under  exe- 
cution, had  bought  it  from  Drake,  the  judgment  debtor ; 
certainly,  they  could  not  claim  to  have  obtained  title 
thereto,  because  the  record,  of  which  they  were  charged 
with  notice,  disclosed  that  Drake  had  no  title  at  the 
time  which  he  could  convey,  and  they  are  not  entitled  to 
any  superior  advantages  on  account  of  the  levy  under 
their  execution. 

3.  The  court  below  directed  that  neither  party  should 
recover  costs,  and  from  this  decree  plaintiff  appeals.  As 
a  general  rule,  costs  and  disbursements  should  be 
allowed  the  prevailing  party  in  suits  in  equity  as  well  as 
actions  at  law,  but  the  statute  (section  554)  has  invested 
trial  courts  with  a  discretion  in  the  matter,  which  will 
not  be  interfered  with  on  appeal  except  for  an  abuse 
thereof :  Lovejoy  v.  Cliapman,  23  Or.  571  (32  Pac.  687) ; 
Cole  V.  Logan,  24  Or.  304  (33  Pac.  568)  ;  Nicklin  y.Rob- 
ertson,  28  Or.  278  (52  Am.  St.  Rep.  790,  42  Pac.  993)  ; 
WillaTnette  Real  Estate  Co.  v.  Hendrix,  28  Or.  485  (52  Am. 
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St.  Rep.  800,  42  Pac.  514).  Upon  this  record  it  does  not 
appear  that  the  trial  court  abused  its  discretion.  The 
respondent  will  recover  costs  on  this  appeal. 

There  are  several  additional  points  made  in  the  brief, 
but  they  are  without  merit.  This  is  not  a  suit  to  correct 
a  mistake  in  the  deed  from  Beatty  to  Drake,  nor  to  enforce 
a  trust  in  favor  of  Mrs.  Drake.  It  is  simply  a  suit  to 
restrain  th^  threatened  sale  of  the  plaintiff's  property 
under  a  judgment  which  is  not  a  lien  thereon,  because 
tlie  judgment  debtor  never  had  any  interest  therein  to 
which  it  could  attach. 

Affirmed. 
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\%^  YOUKG  MEN'S  ASSOCIATION  v.  CROFT. 

[56  Pac.  4S8.] 

AOREEMKNT  TO  PAY  Mobtgage—Deeds.— A  grantec  of  mort^^aged  property  who 
accepts  a  deed  therefor  reciting  that  he  aBsumefi  and  agrees  to  pay  the  mort- 
gage debt  Is  not  personally  liable  therefor  unlcsfi  hlH  Immediate  grantor  was 
so  bound*. 

From  Multnomah  :     Loyal  B.  Stearns,  Judge. 

This  is  a  suit  by  tlie  Young  Men's  Christian  Associa- 
tion, of  Portland,  to  foreclose  a  real  estate  mortgage  and 
to  recover  a  personal  decree  against  a  grantee  of  the 
premises,  who  had  assumed  and  agreed  to  pay  the  mort- 
gage debt,  notwithstanding  his  immediate  grantors  were 

♦Note.— The  authorities  on  this  subject  are  collected  in  a  note  to  Jeffernon  v. 
A9ch  (Minn.),  25  L.  R.  A,  275,  and  39  Am.  St.  Rep.  618.  See,  also,  the  following 
authorities:  Rice  v.  Satvdera  (Mass.),  8  L.  R.  A.  at  page  316,  23  Am.  Ht.  Rep.  9M ; 
OigTord  V.  O/rriffan,  15  Am.  Ht.  Rep.  608,  6  L.  R.  A.  610;  Hare  v.  Murphy  (Neb.),  29 
L.  R.  A.  851 ;  Qreen  v.  Stone  (N.  J.  Eq.),  55  Am.  St.  Rep.  577;  Blood  v.  Orevo  Leviek 
Cb.  (Pa.),  55  Am.  St.  Rep.  742;  Hicks  v.  Hamilton  (Mo.),  66  Am.  St.  Rep.  481 ;  Bno9 
V.  Sanger  (Wis.),  37  L.  R.  A.  862,  65  Am.  St.  Rep.  38.  Examine  also  Knapj)  v.  Ottt- 
necticut  Mutual  lAfe  Insurance  Cb.  (Fed.),  10  Ij.  R.  A.  861,  McKay  v.  Ward  (Utah), 
57  Pac.  1021.— Rbportrr. 


Dec.  1898.]  Y.  M.  C.  A.  v.  Croft.  107 

not  personally  liable  therefor.  The  facts  are  that  one 
M.  W.  Gay,  on  October  19, 1889,  being  the  owner  of  lots 
7  and  8,  infblock  111,  in  Grover's  Addition  to  Portland, 
executed  a  mortgage  thereon  to  one  W.  G.  Register,  to 
secure  the  payment  of  his  promissory  note  /or  $2,000, 
due  in  one  year,  with  interest  from  said  date  at  the  rate 
of  eight  per  cent,  per  annum,  which  note  and  mortgage 
on  December  4,  1889,  were  assigned  to  plaintiff,  which 
since  that  date  has  been,  and  now  is,  the  owner  and 
holder  thereof ;  that  on  October  23,  1889,  Gay  conveyed 
said  premises  to  Mary  C.  Hill  and  H.  E.  Bristow  by  a 
deed  with  warranty  against  all  incumbrances  except  said 
mortgage,  but  they  did  not  assume  or  agree  to  pay  the 
debt  thereby  secured;  that  Mary  C.  Box  —  formerly 
Hill — and  Thomas  Box,  her  husband,  and  H.  E.  Bristow, 
on  April  3,  1893,  for  the  expressed  consideration  of 
$4,800,  conveyed  said  lots  to  the  defendant  H.  M.  Cake 
by  a  deed  containing  a  covenant  of  warranty  against  all 
incumbrances  except  said  mortgage,  "which,"  the  haben- 
dum et  tenendum  clause  thereof  recites,  ''the  said  H.  M. 
Cake  assumes  and  agrees  to  pay ;"  that  Cake,  on  June 
18,  1894,  conveyed  said  land  to  the  defendant  Mary  E. 
Croft  by  a  deed  containing  a  similar  covenant  and  excep- 
tion, but  she  did  not  assume  or  agree  to  pay  said  debt. 
Default  having  been  made  in  the  payment  of  said  note, 
this  suit  was  instituted  for  the  relief  hereinbefore  stated, 
and,  the  trial  thereof  resulting  in  a  decree  foreclosing 
said  mortgage,  and  dismissing  the  suit  as  to  the  defend- 
ant Cake,  plaintiff  appeals. 

Affirmed. 

For  appellant  there  was  an  oral  argument  by  Mr,  Wal- 
lace McCajnant^  with  a  brief  over  the  name  of  Snow  &  Mc- 
Camant,  to  this  effect. 

A  vendee  who  assumes  and  agrees  to  pay  a  mortgage 
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on  the  land  is  personally  liable  for  the  mortgage  debt, 
notwithstanding  the  fact  that  his  vendor  was  not  so 
liable  :  Merriam  v.  Moore,  90  Pa.  St.  78  ;  Deem  v.  Walker, 
107  111.  540  (47  Am.  Rep.  467);  Bay  v.  Williams,  112 
111.  91  (54.  Am.  Rep.  209,  1  N.  E.  340);  Grand  Island 
Ass'n  V.  Moore,  40  Neb.  686  (59  N.  W.  115);  Hare  v. 
Murphy,  45  Neb.  809  (64  N.  W.  211,  29  L.  R.  A.  851); 
Comstock  V.  Smith,  26  Mich.  305  ;  Crawford  v.  Edwards, 
33  Mich.  354;  Rice  v.  Sanders,  152  Mass.  108  (24  N.  E. 
1079,  8  L.  R.  A.  315,  23  Am.  St.  Rep.  804);  Hill  v. 
Minor,  79  Ind.  49 ;  Btirke  v.  Abbott,  103  Ind.  1  (1  N.  E. 
485,  53  Am,  Rep.  474);  Fisk  v.  Clark,  9  Utah,  94  (33 
Pac.  248). 

A  contract  of  assumption  of  a  mortgage  is  a  contract 
to  pay,  and  not  simply  a  contract  to  indemnify  :  Burhank 
V.  Roots,  4  Col.  App.  197  (35  Pac.  275). 

A  party  may  sue  on  a  contract  made  between  two 
others  for  his  benefit.  The  limitations  to  this  doctrine 
have  no  application  to  a  case  where  the  plaintiff  is  a 
charitable  corporation,  or  where  a  fund  is  left  in  the 
hands  of  the  promisor  for  the  fulfillment  of  his  promise  : 
Baker  v.  Elgin,  11  Or.  333  (8  Pac.  280);  Huglies  v.  Or.  Ry. 
&  Nav.  Co.,  11  Or.  437  (5  Pac.  206);  Schneider  v.  White, 
12  Or.  503  (8  Pac.  652);  Parker  v.  Jeffrey,  26  Or.  186  (37 
Pac.  712). 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  William  M.  Cake. 

Mr.  Justice  Moore,  after  stating  the  facts,  delivered 
the  opinion. 

This  appeal  presents  the  single  question  whether  the 
grantee  of  mortgaged  premises,  who  accepts  a  deed 
thereto  containing  a  recital  to  the  effect  that  he  assumes 
and  agrees  to  pay  the  mortgage  debt,  is  liable  therefor 
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when  his  immediate  grantor  was  not  personally  bound. 
The  evidence  tends  to  show  that  at  the  time  Cake  pur- 
chased the  lots  in  question,  he  considered  them  worth 
about  $3,600  ;  that  he  paid,  on  account  of  the  purchase, 
the  sum  of  $150,  and  executed  to  Mary  C.  Hill  and 
H.  E.  Bristow  a  deed  of  unincumbered  real  property, 
which  he  valued  at  about  $1,500 ;  and  from  these  facts 
it  is  argued  by  plaintiff's  counsel  that  the  mortgage 
debt  formed  a  part  of  the  consideration  of  Cake's  pur- 
chase, and  having,  by  his  acceptance  of  the  deed, 
assumed  and  agreed  to  pay  the  said  debt,  his  grant- 
ors thereby  created  a  fund  for  plaintiff's  benefit,  of 
which  Cake  was  trustee,  and,  this  being  so,  the  law  sup- 
plies the  want  of  privity  of  contract  between  him  and 
the  mortgagor  by  the  fiction  of  an  implied  promise, 
which  a  court  of  equity  will  enforce.  Defendant's  coun- 
sel insist,  however,  that,  inasmuch  as  Mary  C.  Hill  and 
H.  E.  Bristow  were  not  personally  liable  for  the  pay- 
ment of  the  mortgage  debt,  they  did  not  become  Cake's 
sureties  by  his  assumption  and  agreement  to  pay  it ; 
and  hence,  as  against  him,  they  could  not  be  subrogated 
by  any  payment  they  might  make,  and,  as  the  mort- 
gagee could  take  no  better  title  than  they  possessed,  it 
cannot  recover  a  personal  judgment  against  Cake  upon 
his  covenant. 

It  is  impossible  to  reconcile  the  conflict  of  judicial 
utterance  upon  the  question  under  consideration,  but  we 
believe  the  weight  of  authority  supports  the  principle  for 
which  defendant  contends.  In  Parker  v.  Jeffery,  26  Or. 
186  (37  Pac.  712),  the  defendants  Robinson  Bros., 
having  entered  into  a  contract  with  the  City  of  Portland 
for  the  construction  of  a  sewer,  stipulated  that  they 
"would  pay  all  sums  of  money  due  at  the  completion  of 
the  work,  or  thereafter  to  become  due,  for  material  used 
in,  and  labor  performed  on,  or  in  connection  with,  said 
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work,"  and  to  secure  the  faithful  performance  of  this 
contract  they  executed  a  bond  to  the  city,  in  which  the 
defendants  JefFery  and  Bays  joined  as  sureties.  The 
plaintiff,  having  sold  and  delivered  to  Robinson  Bros, 
material  to  be  used  in  the  construction  of  the  sewer,  and 
not  having  been  paid  therefor,  commenced  an  action 
against  said  sureties  to  recover  the  amount  so  due  him, 
and  it  was  held  that  he  could  not  recover,  because  it  did 
not  appear  that  the  contract  had  been  entered  into 
directly  and  primarily  for  his  benefit.  To  the  same  effect 
is  the  case  of  Washburn  v.  Interstate  Investment  Co.,  26  Or. 
436  (36  Pac.  533,  and  38  Pac.  620),  in  which  Bean,  C. 
J.,  says:  '*  The  prevailing  doctrine  in  this  country  un- 
doubtedly is  that,  where  one  person,  as  a  consideration 
or  part  consideration  for  an  executed  contract,  promises 
another,  for  a  consideration  moving  from  him,  to  pay  or 
discharge  some  legal  obligation  or  debt  due  from  such 
other  to  a  third  person,  the  latter,  although  a  stranger  to 
the  consideration,  and  not  an  immediate  party  to  the 
contract,  may  maintain  an  action  thereon,  if  it  was  made 
directly  and  personally  for  his  benefit." 

In  Brower  Lumber  Co,  v.  Miller,  28  Or.  565  (52  Am. 
St.  Rep.  807,  43  Pac.  659),  in  construing  a  clause  con- 
tained in  a  bond  given  to  the  City  of  Portland  for  the 
faithful  performance  of  the  stipulations  of  a  contract  for 
making  a  street  improvement,  it  was  held,  in  effect,  that, 
inasmuch  as  the  city  was  not  liable  to  the  persons  who 
sought  to  take  advantage  of  the  condition  of  the  bond, 
there  was  no  consideration  for  the  stipulation  to  pay  for 
the  material  used  in  or  the  labor  performed  upon  the 
improvement.  The  conclusion  arrived  at  in  that  case 
seems  to  have  been  based  upon  the  rule  announced  by 
Mr.  Justice  Allen,  in  Vrooman  v.  Turner,  69  N.  Y.  280, 
in  which  he  says :  "To  give  a  third  party,  who  may  de- 
rive a  benefit  from  the  performance  of  the  promise,  an 
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action,  there  must  be— First,  an  intent  by  the  promisee 
to  secure  some  benefit  to  the  third  party ;  and,  second, 
some  privity  between  the  two,  the  promisee  and  party 
to  be  benefited,  and  some  obligation  or  duty  owing  from 
the  former  to  the  latter,  which  would  give  him  a  legal  or 
equitable  claim  to  the  benefit  of  the  promise,  or  an 
equivalent  from  him  personally."  In  King  v.  Whitely, 
10  Paige  465,  it  was  held  that,  where  the  grantor  of  mort- 
gaged premises  is  not  personally  liable  for  the  payment 
of  the  debt  thereby  secured,  the  person  to  whom  he  con- 
veys the  land  by  a  deed,  which  recites  that  the  grantee 
assumes  the  payment  of  the  debt  as  a  part  of  the  consid- 
eration, is  not  liable  to  the  holder  of  the  mortgage  for  any 
deficiency  that  might  exist  upon  a  sale  of  the  premises 
under  a  foreclosure  of  the  mortgage.  See,  also,  as  illus- 
trating this  principle:  Trotter  v.  Hughes,  12  N.  Y.  74 
(62  Am.  Dec.  137);  Vrooman  v.  Turner,  69  N.  Y.  280; 
Pardee  v.  Treat,  82  N.  Y.  385 ;  Oariisey  v.  Rogers,  47  N. 
Y.  233  (7  Am.  Rep.  440);  Carrier  v.  Paper  Co.,  73  Hun. 
287  (26  N.  Y.  Supp.  414);  Spencer  v.  Spencer,  95  N.  Y. 
353;  Carter  v.  Holahan,  92  N.  Y.  498;  Brown  v.  Still- 
man,  43  Minn.  126  (45  N.  W.  2);  Nelson  v.  Rogers,  47 
Minn.  103  (49  N.  W.  526);  Jefferson  y.  Asch,  53  Minn. 
446  (25  L.  R.  A.  257,  39  Am.  St.  Rep.  618,  55  N.  W. 
604);  Crowell  v.  Hospital  of  St.  Barnabas,  27  N.  J.  Eq. 
650  ;  Arnaud  v.  Grigg,  29  N.  J.  Eq.  482  ;  Norwood  v.  De 
Hart,  30  N.  J.  Eq.  412  ;  Mellen  v.  Whipple,  1  Gray,  317  ; 
Osborm  v.  Cabell,  77  Va.  462 ;  Keller  v.  Ashford,  133  U. 
S.  610  (10  Sup.  Ct.  494);  Morris  v.  Mix,  4  Kan.  App. 
654  (46  Pac.  58) ;  New  England  Trust  Co.y,  Nash,  5  Kan. 
App.  739 ;  Ward  v.  De  Oca,  120  Cal.  102  (52  Pac.  130) ; 
Hicks  V.  Hamilton,  144  Mo.  495  (66  Am.  St.  Rep.  431,  46 
S.  W.  32). 

Where  the  grantor  is  in  equity  bound  to  pay  the  debt 
as  his  own,  the  covenant  of  his  grantee  to  discharge  the 
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obligation  constitutes  a  promise  made  for  the  benefit  of 
the  holder  of  the  mortgage,  which  he  may  enforce,  al- 
though the  primary  object  of  the  grantor  in  exacting  the 
covenant  was  to  protect  himself  against  his  personal  lia- 
bility for  the  debt,  which  was  a  charge  upon  the  mort- 
gaged premises:  Burr  v.  Beers ^  24  N.  Y.  178  (80  Am. 
Dec.  327) ;  Pardee  v.  Treat,  82  N.  Y.  385  ;  Biddel  v.  BHz- 
zolara,  64  Cal.  354  (30  Pac.  609);  Williams  v.  Naftzger, 
103Cal.438  (37  Pac.  411). 

In  Pennsylvania,  however,  a  different  conclusion  has 
been  reached  by  the  courts,  which  hold  that  a  grantor, 
although  not  personally  liable  for  the  payment  of  a  mort- 
gage debt,  may  direct  how  the  purchase  money  shall  be 
paid ;  and,  if  the  grantee  of  the  premises  agrees  to  pay 
according  to  such  directions,  he  wiU  be  liable  on  his 
covenant:  Merriam  v.  Moore,  90  Pa.  St.  78.  The  rule 
adopted  in  Pennsylvania  and  some  other  states  seems  to 
be  founded  pn  the  maxim  that  ''equity  regards  as  done 
what  ought  to  be  done,"  the  application  of  which  treats 
the  land  purchased  as  money,  and  the  grantee,  having 
agreed,  as  a  part  of  the  consideration,  to  pay  the  debt, 
is  liable  on  his  covenant  to  the  holder  of  the  mortgage 
for  the  faithful  disposition  of  the  fund  which  has  been 
placed  in  his  hands  by  the  grantor  for  the  purpose  of 
discharging  the  incumbrance.  If  this  theory  be  correct, 
and  the  mortgagee  has  a  claim  in  equity  upon  the  fund, 
it  would  seem  to  follow,  from  the  adoption  of  the  maxim, 
that  a  conveyance  of  the  legal  title  must  necessarily  dis- 
charge the  mortgage,  and  the  holder  thereof,  having 
lost  his  lien  thereby,  is  obliged  to  resort  for  indemnity 
to  the  fund  which  takes  the  place  of  his  security.  I^he 
transfer  of  the  title  to  the  premises,  however,  does  not 
discharge  the  mortgage  thereon ;  and,  the  holder  of  the 
lien  not  having  parted  with  his  security  nor  incurred  any 
loss  in  consequence  of  the  conveyance,  it  would  seem  to 
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follow  that  he  could  have  no  claim  whatever  against  the 
grantee  who  had  assumed  and  agreed  to  pay  the  mort- 
gage debt.  When  default  is  made  in  the  payment  of  said 
debt,  the  incumbrance  on  the  premises  remains  intact, 
and,  this  being  so,  the  land  was  never  converted  into 
money,  and  the  theory  that  the  purchase  price  in  the 
hands  of  the  grantee  constitutes  a  fund  for  the  purpose 
of  discharging  the  incumbrance  is  unfounded;  thus  show- 
ing that  the  maxim  involved  is  inapplicable.  • 

A  conveyance  of  mortgaged  land  by  a  grantor  who  is 
not  personally  liable  for  the  payment  of  the  debt  thereby 
secured,  is  not  equivalent  to  remitting  money  to  another 
with  a  request  that  he  pay  it  over  to  the  holder  of  the 
mortgage  in  satisfaction  of  the  incumbrance,  in  consid- 
eration of  which  the  grantee  assumes  and  agrees  to  pay 
such  debt.  The  error  in  the  conclusion,  by  which  the 
grantee  under  such  circumstances  is  held  personally  lia- 
ble on  his  covenant,  seems  to  lie  in  the  adoption  of  theory 
as  the  major  premise,  instead  of  basing  the  reasoning 
upon  the  facts  involved.  If  the  grantor,  however,  is  per- 
sonally liable  for  the  payment  of  the  mortgage  debt,  it  is 
but  reasonable  to  suppose  that  when  he  conveys  the 
premises,  which  are  subject  to  the  lien,  he  would  seek 
indemnity  for  his  own  benefit,  and  insist  that  the  person 
to  whom  he  sold  the  land  should  assume  and  agree,  as  a 
part  of  the  consideration,  to  pay  the  debt  which  was  a 
charge  thereon,  and  the  grantee,  having  accepted  a  deed 
poll  containing  such  a  covenant,  becomes  personally  liable 
for  the  payment  of  said  debt ;  but  this  covenant  must 
necessarily  inure  to  the  grantor  for  whose  benefit  it  was 
made,  rather  than  to  the  holder  of  the  mortgage,  who 
has  given  no  consideration  whatever  for  the  additional 
assurance  which  he  thus  obtains  by  reason  of  the  grantee's 
covenant.     In  foreclosing  the  mortgage  such  grantee  is 

8t  0B.-8. 
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a  necessary  party  in  order  to  bar  his  equity  of  redemp- 
tion, and  the  court,  having  obtained  jurisdiction  of  his 
person,  will,  in  order  to  avoid  a  circuity  of  remedies, 
enforce  his  covenant,  not  for  the  benefit  of  the  holder  of 
the  mortgage,  but  to  protect  the  grantor  from  any  per- 
sonal judgment  that  may  be  rendered  against  him  :  Os- 
borne V.  Cabell,  77  Va.  482.  Mary  C.  Hill  and  H.  E. 
Bristow,  not  being  personally  liable  for  the  payment  pf 
said  debt,  were  not  benefited  by  Cake's  covenant,  and, 
if  any  benefit  was  intended  to  be  derived  therefrom, 
plaintiif  must  have  been  the  recipient  thereof;  but, 
under  the  recent  decisions  of  this  court,  which  we  think 
are  founded  in  reason  and  supported  by  the  weight  of 
authority,  something  more  than  an  intended  benefit  is 
required  to  give  force  to  the  implied  promise,  and,  as  no 
personal  debt  was  due  Cake's  grantors,  he  incurred  no 
personal  liability  to  plaintiff  by  his  covenant,  and  hence 
it  follows  that  the  decree  is  affirmed. 

Affirmed. 


Decided  14  September;  rehearing  denied  19 December,  1898. 
HOIiT  V.  IDIiEMAN. 

[54  Pac.  2T9.] 

Authority  of  Attorney  After  Death  of  CLiBNT.^-^urisdlctlon  of  an 
appeal  cannot  be  acquired  by  the  admlRslon  of  service  of  notice  of  appeal  by 
the  attorney  of  a  party  who  died  prior  to  such  admission,  where  the  attorney 
had  not  been  retained  by  the  personal  representatives  of  the  deceased,  who 
had  been  substituted,  for  the  reason  that  the  death  of  a  client  pending  an 
action  or  proceeding  terminates  the  authority  of  the  attorney,  and  the  sub- 
sequent continuance  of  the  suit  by  the  attorney,  in  the  name  of  the  representp 
atlves,  without  their  consent,  Is  unwarranted. 

♦Note.— The  following  annotated  cases  have  notes  on  Revocation  of  an  Attor- 
ney's Authority  by  Death  of  the  Client:  Moyle  v.  Landers,  12  Am.  St,  Rep.  22-29 ; 
Drummond  v.  Crane,  23  L.  R.  A.  710, 711.— Reporter. 

From  Clackamas  :     Thos.  A.  McBridb,  Judge. 

Motion  to  dismiss  appeal. 

Dismissed. 
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Mr,  A.  M.  Camion  for  the  motion. 

Mr.  F.  T.  Griffith  contra. 

Pbr  Curiam.  This  is  a  motion  to  dismiss  an  appeal. 
The  transcript  shows  that  on  February  8,  1893,  the 
County  Court  of  Clackamas  County  admitted  to  probate 
an  instrument  purporting  to  be  the  last  will  and  testa- 
ment of  Matilda  D.  Holt,  deceased,  and  issued  letters 
testamentary  to  C.  M.  Idleman,  the  person  named  in 
said  will  as  the  executor  thereof,  who  qualified  and 
entered  upon  the  discharge  of  the  duties  of  said  trust ; 
that  on  February  20,  1896,  said  court,  upon  the  petition 
of  Thomas  Holt,  surviving  husband  of  the  testator, 
found  that  said  will  was  void,  and  revoked  the  order 
admitting  it  to  probate,  and  appointing  an  executor 
thereof.  From  this  decree  the  excutor  appealed  to  the 
circuit  court  of  said  county ;  but  on  October  15,  1896, 
and  before  the  appeal  came  on  for  hearing,  Thomas  Holt 
died  intestate,  and  the  County  Court  of  Linn  County 
appointed  Grant  Holt  administrator  of  his  estate.  On 
May  3,  1897,  the  circuit  court,  upon  a  trial  of  the  cause, 
affirmed  the  decree  appealed  from  ;  but  on  June  2  of 
that  year,  upon  motion  of  the  executor  and  suggestion 
of  the  death  of  Thomas  Holt,  and  the  appointment  of  an 
administrator  of  his  estate,  the  decree  of  aflSrmance  was 
vacated.  Grant  Holt  substituted  as  contestant,  and  the 
decree  of  the  county  court  reaffirmed.  From  this  latter 
decree  the  executor  attempts  to  appeal,  and  relies  upon 
the  following  certificate,  indorsed  upon  the  notice  of 
appeal,  as  the  method  of  obtaining  jurisdiction,  to-wit : 
"Due  service  of  the  within  notice  and  receipt  of  a  copy 
thereof  admitted,  this  fifteenth  day  of  September,  A.  D. 
1897,  at  Oregon  City,  Oregon.  A.  S.  Dresser,  of  Attor- 
neys for  Contestant."     Grant  Holt,  appearing  by  A.  M. 
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Cannon,  his  attorney,  moves  to  dismiss  the  appeal,  con- 
tending that  the  death  of  Thomas  Holt  revoked  the 
retainer  of  and  discharged  Dresser  as  one  of  his  attor- 
neys, and,  not  having  been  retained  by  Grant  Holt,  the 
latter  is  not  bound  by  the  admissions  or  appearance  of 
Dresser  in  his  behalf,  and  that  the  certificate  relied  upon 
is  insuflScient  to  confer  jurisdiction.  It  appears  from 
aflBdavits  on  fila  that  Thomas  Holt  retained  counsel 
residing  in  Linn  County,  and  they  engaged  Mr.  Dresser, 
an  attorney  of  Clackamas  County,  who  assisted  at  the 
trial  of  the  cause  in  the  county  and  circuit  courts.  The 
decree  of  the  latter  having  been  given  without  knowl- 
edge of  the  death  of  Thomas  Holt,  upon  the  suggestion 
of  that  event,  Mr.  Dresser,  supposing  he  had  authority 
to  do  so,  appeared  for  Grant  Holt,  and  consented  to  the 
several  orders  so  made  by  the  circuit  court,  and  sub- 
scribed his  name  to  the  indorsement  on  the  notice  of 
appeal.  The  question  presented  challenges  the  jurisdic- 
tion of  this  court,  the  respondent  contending  that  the 
provisions  of  the  statute  conferring  it  have  not  been 
observed. 

Section  531,  Hill's  Ann.  Laws,  in  prescribing  the  per- 
son upon  whom  and  the  manner  in  which  notices  shall 
be  served,  provides  that  "when  a  party  is  absent  from  the 
state,  and  has  no  attorney  in  the  action  or  suit,  service 
may  be  made  by  mail,  if  his  residence  be  known  ;  if  not 
known,  on  the  clerk  for  him.  When  a  party,  whether 
absent  or  not  from  the  state,  has  an  attorney  in  the  ac- 
tion or  suit,  service  of  notice  or  other  papers  shall  be 
made  upon  the  attorney,  if  he  reside  in  the  county  where 
the  action  or  suit  is  pending,  instead  of  the  party,  and 
not  otherwise . ' '  Based  upon  this  provision  of  the  statute, 
it  is  contended  that  Dresser,  being  the  only  attorney  of 
record  residing  in  Clackamas  County,  was  the  proper  and 
only  person  upon  whom  the  notice  of  appeal  could  have 
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been  served.  True,  the  transcript  shows  that  Dresser 
was  the  attorney  for  Grant  Holt,  and,  no  other  attorney 
of  record  appearing  for  him,  the  certificate  is  equivalent 
to  a  service  of  the  notice  of  appeal  upon  the  attorney  of 
record  ;  but  this  would  be  insufficient  to  confer  jurisdic- 
tion unless  the  attorney  had  authority  to  appear  for  the 
client  whom  he  claimed  to  represent.  The  relation  ex- 
isting between  an  attorney  and  his  client  is  governed  in 
a  great  measure  by  the  same  rules  which  are  applicable 
to  other  cases  of  agency.  The  client  is  the  principal,  and 
the  attorney  is  the  agent,  clothed  with  apparent  general 
authority  in  the  management  of  the  cause  committed  to 
him  (Story,  Ag.  [9  ed.] ,  §  24,  and  note) ;  and  the  same 
learned  author  lays  down  the  general  rule  that  the  death 
of  the  principal  ipso  facto  revokes  the  power  of  the  agent, 
unless  his  authority  is  coupled  with  an  interest:  Id.  § 
488.  Applying  this  general  rule  to  the  relation  of  attor- 
ney and. client,  it  is  well  settled  that  the  death  of  the 
latter  terminates  the  authority  of  the  former,  and  that  the 
subsequent  continuance  of  the  suit  in  the  name  of  the 
representatives  without  their  consent  is  unwarranted : 
Weeks,  Attys.  at  Law  (2  ed.),  §  248  ;  3  Am.  &  Eng.  Enc. 
Law  (2  ed.),  p.  328,  and  note  3;  Campbell  y.  Kincaid, 
3  T.  B.  Mon.  68 ;  Judsoyi  v.  Love,  35  Cal.  463  ;  Moyle  v. 
Landers,  78  Cal.  99  (12  Am.  St.  Rep.  22,  20  Pac.  241); 
Oleason  v.  Dodd,  4  Mete.  (Mass.)  333  ;  Balhi  v.  Dubet,  3 
Edw.  Ch.  *418;  Beach  v.  Gregory,  2  Abb.  Prac,  203;^. 
Putnam  v.  Van  Bur  en,  7  How.  Prac.  31 ;  Risky  v.  FeU 
lows,  10  111.  531.  It  is  conceded  that  Mr.  Dresser  had 
ample  authority  to  appear  for  and  represent  Thomas 
Holt,  and  honestly  believed  he  had  authority  from  the 
attorneys  of  Grant  Holt  to  represent  and  act  for  the  lat- 
ter ;  but  an  examination  of  the  record  before  us  fails  to 
disclose  any  retainer  of  Mr.  Dresser  by  Grant  Holt,  either 
directly,  or  by  implication,  which  would  authorize  an  ap- 
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pearance  for  him  as  the  administrator  of  Thomas  Holt's 
estate ;  and,  such  being  the  Case,  the  notice  of  appeal 
was  not  served  on  an  adverse  party,  and  this  court  is 
without  jurisdiction,  in  view  of  which  the  appeal  is  dis- 
missed. 

Dismissed. 

WoLVERTON,  J.,  having  formerly  been  of  counsel  in 
this  case,  took  no  part  in  its  consideration. 


Decided  5  December,  1898;  rehearing  denied  13  Februarj%  1899. 
HUGHES  V.  liANSING. 

[55  Pao.  96.] 

1.  Mechanic's  Lien  a  Privilege.— The  right  to  assert'  and   perfect  a  me- 

chanic's Hen  Is  a  statutory  privilege  {Brown  v.  Harper,  4  Or.  89),  and  may  be 
exercised  or  waived  as  the  lienor  may  prefer. 

2.  Waiver  of  Lien.— The  right  to  a  mechanic's  Hen  under  the  Oregon  statutes 

may  be  waived  by  express  agreement,  as  well  as  by  neglecting  to  perfect  the 
Hen  within  the  stiitutory  time. 

8.  Release  of  Lien— Consideration— Unilateral  Contract.— A  payment 
by  the  owner  of  a  building  to  his  contractor  in  reliance  upon  a  waiver  by  a 
materialman  of  his  right  to  a  mechanic's  lien,  and  a  like  payment  by  the  con- 
tractor to  the  materialman,  pursuant  to  an  understanding  to  that  effect  when 
the  waiver  was  signed.  Is  a  sufficient  consideration  to  support  the  waiver, 
although  it  did  not  by  its  terms  require  any  payment  by  the  contractor. 

4.  Effect  of  a  Waiver.— A  waiver  of  all  claims  for  materials  furnished  tp  the 

contractor,  and  used  In  certain  buildings,  is  equivalent  to  a  waiver  of  the 
right  or  privilege  of  claiming  a  Hen  therefor  against  the  property. 

5.  Agent— Statute  of  B'rauds— Character  of  Lien.— The  right  of  preserv- 

ing and  enforcing  a  mechanic's  Hqji  is  not  an  interest  in  land,  and  an  agent's 
authority  to  act  with  reference  to  it  need  not  be  In  writing. 

«.  Authority  of  Agent.- Where  an  agent  has  authority  to  represent  the  prin- 
cipal In  carrying  on  the  business  of  manufacturing  and  selling  lumber  and 
in  filing  mechanics'  Hens,  the  agent's  waiver  of  a  mechanic's  Hen  for  lumber 
sold  by  him  for  the  principal  is  binding  on  the  principal. 

7.  Mechanic's  Lien— Confused  Claim.— A  claim  of  mechanic's  Hen  Is  unavail- 

ing for  any  purpose  where  it  is  Impossible  to  segregate  the  Henable  items  from 
the  nonllenable  ones  in  the  account  set  forth  In  the  claim  of  lien:  Williams 
v.  Toledo  Coiil  Co.,  24  Or.  428,  cited. 

8.  Pleading  Waiver.— It  Is  proixjr  to  plead  a  waiver  of  a  mechanic's  Hen  as 

such  rather  than  Ui  set  up  the  matt-ers  and  things  which  gave  rise  to  It  by 
way  of  estoppel. 
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From  Marion :     Henry  H.  Hewitt,  Judge. 

Suit  by  John  Hughes  against  E.  Y.  Lansing  and  oth- 
ers, in  which  the  defendant  J.  C.  Goodale  answered, 
setting  up  a  mechanic's  lien  against  the  defendant  Lan- 
sing. There  was  a  judgment  for  the  defendant  Lansing, 
from  which  the  defendant  Goodale  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Sherman,  Condit  &  Park^  and  Tilmon  Ford^  with  an  oral 
argument  by  Mr.  D.  C  Sherman  and  Mr,  Ford, 

For  respondent  there  was  a  brief  over  the  names  of 
Shaw,  Hunt  &  McCulloch,  and  Oeo,  G,  Bingham,  with  an 
oral  argument  by  Mr.  Bingham. 

Mr.  Chief  Justice  Wolverton  delivered  the  opinion. 

This  is  a  suit  to  foreclose  a  mechanic's  lien.  J.  C. 
Goodale,  a  party  defendant,  answered,  setting  up  a 
lien  for  lumber  and  materials  furnished  Plummer  & 
Ault,  which  were  used  in  several  buildings  constructed 
by  them  for  the  defendant  E.  Y.  Lansing,  as  original  con- 
tractors. Lansing  defends  against  this  claim  of  lien  by 
alleging,  in  effect,  that  Goodale,  for  a  valuable  consid- 
eration, waived  his  right  thereto.  The  facts  upon  which 
the  alleged  waiver  is  based  are,  in  substance,  as  follows  : 
Goodale  was  engaged  in  the  m-anufacture  and  sale  of 
lumber,  and  J.  E.  Baker  was  his  agent,  empowered  to 
conduct  and  carry  on  the  business  at  Salem,  Oregon, 
Baker  was  authorized  to  sign  checks,  receipt  for  collec- 
tions, and  to  act  as  his  agent  generally  in  and  about  the 
business,  but  had  no  written  authority  except  for  signing 
checks.  He  had  always  attended  to  the  necessary  steps 
for  perfecting  liens,  and  as  such  agent  sold  the  lumber 
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and  materials  to  Plumraer  &  Ault,  stated  the  account 
with  them,  and  subsequently  signed  and  verified  the 
claim  of  lien  for  record.  He  admits  the  signing  of  the 
alleged  waiver,  but  explains  the  manner  of  its  procure- 
ment on  cross-examination  as  follows:  "I  didn't  see 
Mr.  Lansing  the  day  that  was  given — ^that  receipt.  In 
the  first  place,  we  gave  that  receipt  to  Plummer  &  Ault 
for  the  amount  paid.  Mr.  Pugh  wrote  out  that  receipt, 
and  sent  it  down  there,  and  I  supposed  it  was  just  a 
receipt  that  day,  until  I  went  out  there,  and  Mr.  Lansing 
said  that  it  was  a  waiver,  and  that  was  the  first  knowl- 
edge I  had  of  what  I  had  signed."  The  paper  referred 
to  is  in  the  following  language  :  *' Salem,  Oregon,  March 
15,  1894.  Mr.  E.  Y.  Lansing,  Salem,  Oregon  :  This  is 
to  certify  that  we,  the  undersigned  lumbering  company, 
do  and  hereby  waive  all  claims  for  lumber  or  other 
materials  furnished  by  us  to  Plummer  &  Ault  (contract- 
ors), used  in  the  construction  of  the  various  buildings 
erected,  or  being  erected,  on  your  premises  south  of 
Salem.  J.  C.  Goodale,  per  Baker."  E.  Y.  Lansing 
testified  touching  the  matter  as  follows :  '*Well,  the 
way  that  came  was  this  :  These  small  buildings — this 
cottage,  barn,  poultry  house — was  done  und^r  a  verbal 
contract ;  and  I  had  no  way  of  protecting  myself ;  and  I 
said,  when  the  payment  became  due  to  Plummer  & 
Ault —  I  think  it  was  $500  on  this  building.  I  said  to 
Plummer— ♦•  In  fact,  all  my  transactions  were  with 
Plummer — I  said,  *I  want  you  to  bring' —  I  wanted  to 
have  those  bills  brought  in  ;  and  he  said,  'I  will  go  and 
get  your  bills,  and  get  you  $10,000  more  bond,  if  you 
want  it.'  Mr.  Pugh  was  present.  He  came  back  with 
this  receipt :  'Received  payment  for  all  the  lumber 
furnished  on  the  Lansing  job.'  Mr.  Pugh  was  there, 
and  I  said  to  him,  'That  seems  a  very  improper  way  to 
do ;'  and  he  said,  'I  will  have  a  waiver  drawn  ;'  and,  on 
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his  bringing  me  this  waiver,  I  paid  to  Plummer  &  Ault 
the  amount — I  think  it  was  $500— on  the  contract.'' 
Goodale's  account  with  Plummer  &  Ault  shows  a  credit 
of  $500  of  the  same  date  as  the  alleged  waiver.  Pugh 
was  charged,  as  Lansing's  architect,  with  the  duty  of 
overseeing  the  work  as  it  progressed,  and  determining 
whether  it  was  performed  according  to  contract. 

1.  Upon  this  state  of  the  case,  it  is  contended,  in  be- 
half of  Lansing,  that  Goodale  waived  his  lien  upon  the 
buildings  erected  under  contract  with  Plummer  &  Ault. 
That  a  party  may  waive  his  right  to  a  mechanic's  lien 
upon  structures  for  the  building  of  which  his  labor  or 
materials  have  been  employed,  is  a  matter  about  which 
there  can  be  no  controversy.  The  right  to  assert  and 
perfect  the  lien  given  by  statute  is  a  privilege  {Brown  v. 
Harper^  4  Or.  89)  which  he  may  exercise  or  not,  at  his 
pleasure. 

2.  The  statute  (Hill's  Ann.  Laws,  §  3669)  provides 
that  a  person  furnishing  materials,  etc.,  shall  have  a  lien, 
and  sections  3673,  3675  and  3677,  the  manner  of  preserv- 
ing and  perpetuating  it.  Now,  while  the  statute  gives 
the  lien  in  the  first  instance  for  a  specified  time,  without 
the  assertion  of  any  formal  claim  therefor,  it  is  made 
incumbent  upon  the  lienor,  if  he  intends  to  preserve  his 
lien,  to  make  a  record  of  such  intention,  and  to  bring 
suit  thereon  within  the  time  prescribed,  and,  if  he  does 
not  observe  these  regulations,  the  lien  must  be  deemed 
to  have  lapsed.  And  he  may,  if  he  so  desire,  waive  his 
right  or  privilege  of  invoking  the  protection  which  the 
statute  has  accorded  him  as  well,  by  direct  and  positive 
stipulations. 

Whether  the  paper  above  set  forth  constitutes  such  a 
waiver  on  the  part  of  Goodale,  we  shall  now  inquire. 
Lansing  objected  to  making  a  certain  payment  upon  his 
contract  with  Plummer  &  Ault  for  the  construction  of 
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one  of  the  buildings  until  their  accounts  for  material 
were  brought  in,  so  that  he  might  protect  himself  against 
any  claims  of  lien  based  thereon.  Among  others,  was 
the  account  for  lumber  with  Goodale.  It  appears  that 
Plummer,  of  the  firm  of  Plummer  and  Ault,  with  the 
purpose  of  satisfying  Lansing,  first  obtained  from  Good- 
ale,  through  Baker,  a  receipt  showing  ''payment  for  all 
lumber  furnished  on  the  Lansing  job."  To  this  Lansing 
made  objections  as  improper,  and  thereupon  Mr.  Pugh, 
the  architect,  said  :  ''I  will  have  a  waiver  drawn,"  and 
presently  returned  with  the  paper  in  question,  and  the 
$500  was  thereupon  paid  to  Plummer  &  Ault.  Upon  the 
same  day  Plummer  &  Ault  paid  Goodale  a  like  amount, 
which  appears  credited  upon  his  account  with  them. 

It  is  objected,  first,  that  the  purported  waiver  is  a 
unilateral  undertaking,  without  a  corresponding  obliga- 
tion or  promise  upon  the  part  of  Lansing  —  that  there 
was  no  consideration  to  support  it,  and  for  these  reasons  it 
is  unavailing  for  the  purpose  in  view  in  its  procurement ; 
and,  second,  that  it  is  a  transaction  concerning  real  prop- 
erty in  which  the  supposed  agent,  Baker,  had  no  com- 
petent authority  to  bind  Goodale,  under  the  statute  of 
frauds. 

3.  If  there  was  a  consideration  supporting  the  alleged 
waiver,  then  it  is  plain,  without  elucidation,  that  it  can- 
not be  characterized  as  a  unilateral  contract  or  undertak- 
ing. Lansing  was  charged,  under  the  statute,  with  the 
duty  of  seeing  that  whatever  payments  he  made  to  Plum- 
mer &  Ault  before  the  expiration  of  thirty  days  after  tlie 
completion  of  the  buildings  were  distributed  among  the 
laborers  and  material  men  according  to  their  several  de- 
mands ;  otherwise  he  would  have  subjected  himself  to  a 
second  payment  of  the  same  installment :  Hill's  Ann. 
Laws,  §§  3678,  3679.  Being  charged  with  such  duty,  it 
was  manifestly  his  right  to  require  Plummer  &  Ault  to 
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bring  in  the  bills  that  they  had  contracted  on  account  of 
the  buildings-  constructed,  or  in  course  of  construction. 
First,  the  receipt  of  Goodale  was  produced,  which  proved 
unsatisfactory  to  Lansing,  and  then  came  the  alleged 
waiver,  and,  upon  the  faith  of  that  instrument,  the  $500 
was  paid  to  Plummer  &  Ault,  and  a  like  amount  was 
paid  by  them  to  Goodale.  Goodale  undoubtedly  under- 
stood, through  Baker,  that  no  money  would  be  paid  to 
Plummer  &  Ault  by  Lansing  until  the  waiver  was  pro- 
duced, else  why  should  he  first  give  a  receipt  showing 
''payment  for  all  lumber  furnished  on  the  Lansing  job," 
and,  when  that  proved  unsatisfactory,  execute  the  alleged 
waiver?  We  think  the  payment  of  the  $500  to  Plummer 
&  Ault,  under  the  conditions  then  present,  and  the  fact 
that  Goodale  secured  the  benefit  of  such  payment,  was 
ample  and  sufficient  consideration  to  support  the  waiver 
upon  the  part  of  Goodale.  The  writing  was  directed  to 
Lansing,  and,  although  the  consideration  was  not  named 
in  the  instrument,  yet  it  was  well  understood  that  it  was 
given  upon  condition  that  Lansing  would  part  with  the 
$500,  which  he  had  good  right  to  withhold  for  the  pres- 
ent, and  this  undoubtedly  constitutes  a  valuable  consid- 
eration, and  more  especially  as  Goodale  secured  the  bene- 
fit of  the  payment,  or  its  equivalent.  It  was  as  though 
Goodale  had  requested  the  payment  to  be  made  to  Plum- 
mer &  Ault  upon  the  condition  of  his  relinquishment  of 
his  right  to  claim  a  lien  for  the  lumber  sold  to  them,  and 
an  acceptance  on  the  part  of  Lansing  by  paying  the 
money:  See  Rand  v.  Orubbs,  26  Mo.  App.  591.  This 
disposes,  as  we  have  intimated,  of  the  unilateral  feature 
claimed  for  the  undertaking. 

4.  The  waiver  of  all  claims  for  lumber  or  materials 
furnished  Plummer  &  Ault,  and  used  in  Lansing's  build- 
ings, is  equivalent  to  the  waiver  of  the  right,  or  privilege, 
of  claiming  a  lien  therefor ;   for,  if  Goodale  has  no  claim 
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for  lumber  or  material  sold  to  Plummer  &  Ault,  and 
used  in  the  buildings,  he  can  have  no  right  to  file  or  claim 
a  lien  thereon,  based  upon  his  account  with  them. 

5.  As  it  concerns  the  second  ground  of  objection,  it 
is  clear  that  the  mere  right  or  privilege  of  preserving 
and  perpetuating  a  mechanic's  lien  upon  buildings  is 
not  an  interest  in  land.  The  right  may  be  allowed  to 
lapse,  or  its  duration  may  be  terminated  by  a  payment 
of  the  demand  without  a  release  ;  and  a  written  waiver, 
without  the  observance  of  any  of  the  formalities  of 
acknowledgement,  etc.,  required  touching  instruments 
effecting  land,  will  constitute  an  insuperable  barrier  to 
the  enforcement  of  a  lien  thus  waived,  so  that  the  essen- 
tial characteristics  attending  instruments  affecting  real 
property  are  especially  wanting,  as  it  concerns  the 
requisites  of  a  valid  waiver  of  the  lienor's  right  or  priv- 
ilege. The  identical  question  has  been  so  decided  in 
Burns  v.  Carlson,  53  Minn.  70  (54  N.  W.  1055). 

6.  Mr.  Baker,  as  the  agent  of  Goodale,  executed  and 
filed  the  necessary  claim  to  perpetuate  the  very  lien  the 
foreclosure  of  which  Goodale  is  now  insisting  upon,  and 
it  appears  that  Baker  had  authority  to  this  purpose,  and 
to  do  and  transact  generally  the  business  of  Goodale  in 
the  manufacture  and  sale  of  lumber  at  Salem,  Oregon. 
If  he  had  such  authority,  it  is  clear  that  he  was  em- 
powered, without  any  written  authority  thereto,  to  waive 
the  right  to  said  lien,  as  he  undertook  to  and  did  do  in 
the  present  instance. 

7.  It  is  claimed  that  some  of  the  lumber  obtained  and 
used  by  Plummer  &  Ault  in  Lansing's  building  was  fur- 
nished after  the  waiver,  and  that  the  lien  for  the  price 
thereof  could  not  be  affected  thereby.  But,  however 
that  may  be,  it  is  utterly  impossible  to  segregate  the 
lienable  items,  if  such  they  be,  from  the  nonlienable 
items,  in  the  account  set  forth  in  the  claim  of  lien,  which 
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is  therefore  unavailing  for  the  purposes  intended  :  Wil- 
Hams  V.  Coal  Co.,  25  Or.  426  (36  Pac.  159,  42  Am.  St. 
Rep.  799) . 

8.  The  instrument  in  question,  being  founded  upon 
a  valuable  consideration,  constituted,  as  we  have  seen, 
a  waiver  on  the  part  of  Goodale  of  his  right  or  priv- 
ilege to  claim  or  assert  his  lien  against  the  buildings 
constructed  by  Plummer  &  Ault  for  Lansing,  and  it  was, 
therefore,  proper  for  Lansing  to  plead  it  as  such,  instead 
of  setting  up  the  matters  and  things  which  gave  rise  to  it, 
by  way  of  estoppel :  28  Am.  and  Eng.  Enc.  Law,  534. 
Other  questions  were  presented,  but  the  conclusions  here 
reached  render  their  consideration  unnecessary.  The 
decree  of  the  court  below  will  be  aflBrmed. 

Affirmed. 


Decided  24  October ;  rehearing  denied  19  December,  1808. 

F08TE  V.  STANDARD  INSURANCE  COMPANY. 

[64  Pac.  811.] 

84  126. 

I  42  561i 

1.  Plkading—Aiber  by  Vebdict.— In  an  action  for  commissions  on  premiums     {d42  M2 

for  insurance  eflTected  by  plaintiff,  the  omission  of  the  complaint  to  state 
whether  any  insurance  was  effected  or  whether  any  sum  was  collected  Is 
cured  by  a  verdict,  where  the  rate  of  commissions  and  the  amount  due  for 
acting  as  defendant's  agent  is  alleged. 

2.  HABMLKS8  Error.— Admission  of  the  testimony  of  an  agent  as  to  the  rate  of 

commissions  paid  him  by  an  insurance  company  is  not  prejudicial  error  in 
an  action  by  him  against  the  company  for  unpaid  commissions  where  sec- 
ondary evidence  of  the  contract  between  them  is  not  received,  and  a  letter 
ftom  the  company's  cashier  containing  a  statement  of  the  rate  of  commissions 
and  the  amount  due  the  agent  is  admitted  in  evidence. 

8.  Evidence  of  Agency.— In  an  action  by  a  solicitor  against  an  insurance  com- 
pany to  recover  on  a  contract  made  with  him  by  certain  agents  of  defendant, 
It  is  competent  to  show  that  these  agents  delivered  blank  policies  to  plaintiff, 
received  his  returns  fJrom  business  written  on  these  policies,  and  paid  him 
part  of  the  commission,  as  tending  to  explain  and  establish  both  the  extent 
and  character  of  the  authority  of  sub-agents. 

4.  Idem.— A  letter  trora  an  Insurance  company  to  a  person  soliciting  business  for 
it,  directing  him,  on  account  of  the  death  of  a  person  designated  as  "our  late 
manager,"  to  report  his  business  to  the  company's  cashier,  is  admissible  upon 
the  question  as  to  what  the  authority  was  of  the  person  so  designated. 
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From  Multnomah  :     Henry  E.  McGinn,  Judge. 

Action  by  H.  D.  Foste  against  the  Standard  Life  & 
Accident  Insurance  Company,  of  Detroit,  Michigan,  to 
recover  certain  money.  Defendant  appeals  from  a  judg- 
ment for  the  amount  demanded. 

Affirmed. 

For  -appellant  there  was  a  brief  over  the  name  of  Em- 
mons &  Emmons,  with  an  oral  argument  by  Mr,  Gustavus 
C  Moser. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  William  T.  Muir, 

Mr.  Justice  Moore  delivered  the  opinion. 

This  is  an  action  to  recover  money  alleged  to  be  due 
on  account  of  insurance  secured  by  plaintiff  for  the  de- 
fendant. This  action  was  here  on  a  former  appeal, 
and,  the  judgment  having  been  reversed  {Foste  v.  Stand- 
ard Insurance  Co,  26  Or.  449,  38  Pac.  617),  the  cause 
was  remanded ;  whereupon  plaintiflF,  by  leave  of  court, 
amended  his  complaint,  the  material  parts  of  which  are 
as  follows :  *'That  heretofore,  to  wit,  during  the  years 
1891  and  1892,  the  plaintiff,  at  the  special  instance  and 
request  of  defendant,  performed  for  defendant  labor  and 
service "^  as  a  special  agent  to  solicit  accident  and  life  in- 
surance Tor  the  defendant  company,  for  which  defendant 
promised  and  agreed  to  pay  plaintiflF  a  commission,  to 
wit,  a  stipulated  percentage  in  cash,  namely,  twenty  per 
cent,  of  all  moneys  on  premiums  collected  by  defendant 
company  on  such  insurance  secured  by  plaintiflF;  that 
heretofore,  on  or  about  the  thirtieth  day  of  September, 
1892,  there  was  due  and  owing  to  plaintiflF  the  sum  of 
$295.08  from  defendant  on  account  of  work  and  labor 
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and  services  as  special  agent  performed  by  the  defendant 
as  above  set  forth,  in  commissions  earned  on  premiums 
collected  by  defendant,  over  and  above  all  credits,  which 
services  were  performed,  at  the  request  of  the  defendant, 
between  the  thirty-first  day  of  July,  1891,  and  the  thir- 
tieth day  of  September,  1892,  and  which  defendant 
promised  and  agreed  to  pay ;  that  defendant  has  not 
paid  same,  nor  any  part  thereof."  A  demurrer  to  this 
pleading,  on  the  ground  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  having  been  over- 
ruled, defendant  filed  an  answer  thereto,  specifically 
denying  each  allegation,  except  that  it  had  not  paid  any 
part  of  the  amount  demanded.  A  trial  being  had,  re- 
sulted in  a  verdict  and  judgment  for  plaintiff  for  the 
amount  demanded,  and  defendant  appeals. 

1.  It  is  contended  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  which  de- 
fect was  not  waived  by  answering  over  nor  cured  by  the 
verdict.  While  a  general  verdict  will  not  supply  the 
omission  of  a  material  averment,  it  will  establish  every 
reasonable  inference  that  is  deducible  from  the  pleadings  : 
28  Am.  &  Eng.  Enc.  Law,  (1  ed.)  417;  Houghton  v. 
Beck,  9  Or.  325;  David  v.  Waters,  11  Or.  448  (5  Pac. 
748);  Weiner  v.  Lee  Shing,  12  Or.  276  (7  Pac.  Ill); 
Bingham  v.  Kern,  18  Or.  199  (23  Pac.  182).  In  Booth  v. 
Moody,  30  Or.  222  (46  Pac.  884),  Mr.  Justice  Bean,  in 
assigning  a  reason  for  the  existence  of  the  rule,  says : 
"The  extent  and  principle  of  the  rule  of  aider  by  ver- 
dict is  that  whenever  the  complaint  contains  terms  suffi- 
ciently general  to  comprehend  a  matter  so  essential  and 
necessary  to  be  proved  that,  had  it  not  been  given  in 
evidence,  the  jury  could  not  have  found  the  verdict,  the 
want  of  a  statement  of  such  matter  in  express  terms  will 
be  cured  by  the  verdict,  because  evidence  of  the  fact 
would  be  the  same  whether  the  allegation  of  the  com- 
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plaint  is  complete  or  imperfect.  But  if  a  material  alle- 
gation, going  to  the  gist  of  the  action,  is  wholly  omitted, 
it  cannot  be  presumed  that  any  evidence  in  reference  to 
it  was  offered  or  allowed  on  the  trial,  and  hence  the 
pleading  is  not  aided  by  the  verdict."  Applying  this 
rule  to  the  complaint  under  consideration,  it  will  reason- 
ably be  inferred,  from  the  averment  therein  of  the  rate 
of  commission  agreed  to  J>e  paid  and  the  amount  due  on 
account  thereof,  that  plaintiff  secured  insurance  for  de- 
fendant, the  premiums  of  which  it  collected,  amounting 
to  the  sum  of  11,475.40;  and  hence  the  verdict  cures 
any  informality  in  the  pleading,  which,  thus  aided,  sup- 
ports the  judgment. 

2.  The  testimony  tends  to  show  that  plaintiff  was  em- 
ployed to  solicit  insurance  for  the  defendant  by  its  agents 
at  Omaha,  Nebraska.  The  letter,  however,  evidencing 
the  agreement,  plaintiff  claimed  to  have  been  lost ;  but 
the  proof  of  such  loss,  and  of  the  efforts  made  by  him  to 
find  the  original,  not  appearing  to  be  sufficient,  the  court 
refused  to  receive  secondary  evidence  of  its  contents. 
This  ruling  of  the  court  rendered  it  difficult  for  the  plain- 
tiff to  prove  the  contract  relied  upon,  and,  after  testify- 
ing that  he  was  to  be  paid  the  rate  of  commission  alleged 
in  the  complaint,  he  was  permitted,  over  the  defendant's 
objection  and  exception,  to  answer  the  following  ques- 
tions, to  wit:  "Do  you  know  at  what  rate  they  paid  you  ?" 
''What  was  the  amount  of  compensation  that  they  paid 
you,  as  far  as  you  could  ascertain  from  the  amount  sent 
you,  and  from  commissions,  in  that  way?''  "What  do 
you  mean  by  cash  business?" — ^in  answering  which  he 
said,  in  substance,  that  on  all  insurance  secured  by  him 
defendant  had  paid  twenty  per  cent,  of  the  premiums 
which  it  collected,  and  twenty-five  per  cent,  of  the  pre- 
miums which  were  paid  to  him  in  cash  when  the  policies 
were  issued.     It  is  argued  that  the  testimony  objected  to 
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related  to  insurance  obtained  prior  to  the  making  of  the 
contract  relied  upon,  and  that  the  rate  of  commission  then 
paid  was  no  evidence  of  the  amount  thereafter  agreed 
upon.  In  view  of  the  fact  that  secondary  evidence  of  the 
agreement  was  ruled  out,  and  that  a  letter,  hereinafter 
referred  to,  containing  a  statement  of  the  rate  of  commis- 
sions and  amount  due,  was  admitted  in  evidence,  we 
cannot  think  defendant  was  prejudiced  by  the  admission 
of  the  testimony  of  which  it  complains. 

3.  While  the  answer  put  in  issue  most  of  the  allega- 
tions of  the  complaint,  the  real  question  litigated  was  the 
authority  of  the  agents  at  Omaha,  Nebraska,  to  bind  the 
defendant  by  their  agreements,  its  counsel  contending 
that  plaintiflF  should  look  to  and  rely  upon  the  persons 
by  whom  he  was  employed,  and  not  to  their  client,  for 
the  recovery  which  he  sought.  In  order  to  show  that 
these  agents  possessed  the  requisite  authority,  plaintiff 
testified  that  he  received  insurance  policies  from  them, 
which  he  executed  on  behalf  of  the  defendant ;  where- 
upon they  paid  him  a  part  of  the  commission  due  on 
account  of  the  service  rendered.  Referring  to  these 
agents  he  was  asked,  and,  over  defendant's  objection 
and  exception,  permitted  to  answer,  the  following  ques- 
tion :  '*They  accepted  the  policies  you  wrote?"  It  is 
insisted  that  the  court  erred  in  permitting  this  question 
to  be  answered,  because  the  acceptance  of  the  policies 
was  not  in  controversy,  and  did  not  tend  to  prove  the 
existence  of  the  contract  sued  upon.  The  acceptance  of 
the  policies  was  a  circumstance  from  which  the  jury 
might  have  inferred  that  defendant  held  these  agents  out 
to  plaintiff  and  the  world  as  possessing  sufficient  author- 
ity to  execute  the  contract  in  question,  and,  in  our 
judgment,  no  error  was  committed  in  this  respect. 

4.  It  is  contended  that  the  court  erred  in  permitting 

81  Ob.— 9. 
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plaintiff,  over  defendant's  objection  and  exception,  to 
offer  in  evidence  a  letter  purporting  to  have  been  written 
to  him  from  Detroit,  Michigan,  by  one  Stewart  Marks, 
secretary  of  the  defendant  company,  in  which  he  refers  to 
the  death  of  one  of  the  agents  by  whom  plaintiff  was  em- 
ployed, in  the  following  language  :  ''In  consequence  of 
the  death  of  Mr.  Geo.  W.  Hall,  our  late  manager,  you 
are  instructed,  until  notice  to  the  contrary,  to  report 
your  business  to  Mr.  Frank  R.  Lyon,  cashier  for  this 
company,  at  its  branch  office.  Bee  Building,  Omaha, 
Nebraska."  This  letter  contained  an  admission  that 
Hall  had  been  defendant's  "manager,"  and  it  was  for 
the  jury  to  say  what  was  meant  by  the  use  of  the  term, 
for  which  reason  it  was  admissible  in  evidence. 

It  is  insisted  that  the  court  erred  in  permitting  plain- 
tiff to  offer  in  evidence  a  letter  purporting  to  have  been 
written  to  him  from  Omaha,  Nebraska,  by  "The  Stand- 
ard Life  &  Accident  Ins.  Co.,  F.  Lyon,  Cashier,"  inclos- 
ing a  statement  of  plaintiff's  account,  claimed  to  have 
been  with  "Geo.  W.  Hall,  Manager,"  showing  that 
there  was  due  plaintiff  the  sum  of  $295.08.  The  writer, 
referring  to  Hall  in  this  letter,  said:  "While  our  late 
manager  doubtless  made  promises  to  you  that  he  did 
not  and  could  not  fulfill,  yet  I  believe  he  fully  ex- 
pected to  do  so  when  they  were  made,  and  used  every 
effort  to  do  so.  That  he  did  not  was  due  to  his  over- 
estimate of  his  ability  to  fulfill  his  promises,  and  not 
from  any  dishonest  intention."  This  letter,  like  that  of 
Marks,  was  admissible  in  evidence  for  the  purpose  of 
enlightening  the  jury  as  to  the  meaning  of  the  phrase, 
"our  late  manager." 

It  is  contended  that  the  account  inclosed  in  Lyon's 
letter  having  been  stated,  but  not  pleaded  as  such,  the 
court  erred  in  admitting  it  in  evidence.  The  account 
had  not  been  stated,  for  the  evidence  fails  to  show  that 
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there  had  been  a  mutual  examination  of  the  claims  by 
each  of  the  parties,  or  that  there  was  an  agreement 
between  them  as  to  the  correctness  of  the  allowance  or 
rejection  of  the  respective  items  constituting  the  demand 
of  each.  At  most,  it  was  only  an  admission  or  acknowl- 
edgment of  the  amount  due  from  Hall  to  plaintiflF,  and, 
as  tending  to  corroborate  his  testimony,  it  was  admis- 
sible in  evidence. 

It  is  also  maintained  that  the  court  erred  in  failing  to 
grant  defendant's  motion  for  a  judgment  of  nonsuit, 
but,  without  quoting  further  from  the  testimony,  we 
think  the  evidence  introduced  was  sufficient  to  raise  an 
inference  of  defendant's  liability,  and  hence  it  follows 
that  the  judgment  is  affirmed. 

'  Affirmed. 


Argued'  18  December,  1898 ;  decided  3  January,  1890. 
SM^Iili  V,  liUTZ. 

[65  Pac.  529,  58  Pac.  79.] 

1.  JuHiSDiCTiON  OF  EQUITY— CONSENT  OP  Pahtiks.— A  bill  In  equity  should 

be  dlHmlHsed  where  the  subject-matter  of  the  litigation  Is  entirely  without  the 
pale  of  equity,  though  both  parties  consent  to  a  trial  on  the  merits. 

2.  Trial— Law  Action.— Plaintiff  brought  ^ectment,  and  defendant  filed  a 

complaint  in  equity  in  the  nature  of  a  cross  bill.  The  parties  stipulated  that 
the  findings  of  fact  in  the  suit  in  equity  should  become  the  findings  of  feict  in 
the  action  at  law.  Hill's  Ann.  Laws,  I  381,  provides  that  an  action  at  law  is 
stayed  by  a  filing  of  such  a  complaint,  pending  its  decision,  and  that  the 
decree  may  provide  for  further  proceedings  in  the  action  at  law.  Heldy  that 
on  a  dismissal  of  defendant's  complaint,  for  want  of  equity,  without  any  find- 
ings, It  was  error  to  render  Judgment  in  the  action  at  law  without  making  up 
the  issues  at  law,  and  procceeding  to  a  trial  thereof. 

3.  Estoppel  by  Stipulation- Trial.— A  stipulation  between  the  parties  to 

an  action  at  law  in  which  a  cross  bill  in  equity  was  interposed,  that  the  suit 
In  equity  shall  proceed  to  trial,  and  that  the  findings  of  fact  shall  be  filed  in 
the  law  action,  and  Judgment  entered  accordingly.  Is  of  no  effect  where  the 
court,  of  its  own  motion,  dismissed  the  cross  bill  for  want  of  Jurisdiction;  and 
the  law  action  must  then  proceed  as  if  the  cross  bill  had  never  been  filed  or 
the  stipulation  made. 

4.  Costs.— Under  the  peculiar  facts  In  this  case,  the  defendant,  who  is  appellant, 

should  recover  costs  of  the  appeal,  notwithstanding  he  foiled  to  establish  his 
claim  to  the  property  involved. 
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From  Lake  :     W.  C.  Hale,  Judge. 

In  April,  1895,  George  H.  Small  commenced  an  action 
in  the  Circuit  Court  for  Lake  County  against  Elmer  D. 
Lutz  to  recover  possession  of  certain  real  property.  Lutz 
answered  by  alleging  that  he  was  informed  and  believed 
that  he  had  a  good  defense  in  equity,  but  could  not  obtain 
full  or  adequate  relief  at  law,  and  at  the  same  time  filed 
a  cross  complaint  in  which  he  alleges  that  he  is  in  posses- 
sion of  the  property  in  controversy,  claiming  in  good 
faith  to  own  it  in  fee  ;  that  he  claims  title  under  and  by 
virtue  of  a  patent  from  the  United  States  issued  to  him 
on  April  15,  1895 ;  that  on  March  28,  1893,  he  applied 
to  the  Register  and  Receiver  of  the  proper  United  States 
Land  Office  to  file  upon  such  lands  as  a  homestead,  and 
was  informed  by  such  officers,  and  also  by  the  Secretary 
of  the  Interior,  that  they  were  public  lands  of  the  United 
States  subject  to  homestead  entry ;  that,  relying  upon 
these  statements,  on  March  28,  1893,  he  filed  thereon  as 
a  homestead,  and  immediately  thereafter  entered  upon, 
and  has  ever  since  resided  upon,  cultivated  and  improved 
the  same  ;  that  on  or  about  July  20,  1894,  he  commuted 
his  homestead,  made  final  proof,  and  thereafter  received 
a  patent  thereto  ;  that  he  relied  upon  the  representations 
of  the  Register  and  Receiver  and  the  Secretary  of  the 
Interior  in  making  such  settlement  and  purchase ;  that 
he  has  made  valuable  and  lasting  improvements  on  the 
premises,  of  the  present  value  of  $850  ;  that  Small  claims 
some  right,  title,  or  interest  therein  adverse  to  him,  and 
has  commenced  an  action  of  ejectment  to  recover  posses- 
sion thereof.  On  the  following  day  a  stipulation  in  writ- 
ing was  entered  into  between  the  parties  and  filed  in  the 
action,  which  recites  that  "whereas,  the  defendant  herein 
has  filed  a  bill  in  equity  in  the  nature  of  a  cross  bill,  set- 
ting up  an  equitable  defense  to  this  action,  in  which  all 
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the  questions  at  issue  in  this  cause  are  at  issue  in  said 
suit,  it  is  therefore  stipulated,  by  and  between  the  parties 
thereto,  that  the  suit  in  equity  shall  proceed  to  trial,  and 
that  the  findings  of  fact  in  said  suit  shall  be  filed  in  this 
action,  and  become  the  findings  of  fact  in  this  action, 
and  judgment  herein  shall  be  entered  upon  such  findings 
of  fact,  so  far  as  such  findings  of  fact  are  within  the 
issues  raised  by  the  pleadings  in  this  action." 

Small  thereafter  filed  an  answer  to  the  cross  bill,  in 
which  he  admits  all  the  material  allegations  thereof,  ex- 
cept that  Lutz's  homestead  entry  was  made  in  good  faith, 
or  that  in  making  the  same  he  relied  upon  the  represen- 
tations of  the  Register  and  Receiver,  or  Secretary  of  the 
Interior,  that  the  land  was  open  to  settlement,  and  denies 
that  the  improvements  thereon  were  made  by  him  in  good 
faith,  or  were  of  the  value  of  $850,  or  any  other  sum 
whatever ;  and  for  a  further  defense  alleges  that  the  land  - 
in  controversy  was  granted  by  the  United  States  to  the  * 
State  of  Oregon  as  swamp  and  overflowed  lands,  by  an 
act  of  congress  of  March  12,  1860,  extending  to  Minne- 
sota and  Oregon  the  swamp  land  act  of  September  28, 
1850,  entitled  "An  act  to  enable  the  State  of  Arkansas, 
and  other  states,  to  reclaim  the  swamp  lands  within 
their  limits  ;"  that,  in  pursuance  of  a  provision  of  sec- 
tion 2  of  the  latter  act,  the  Hon.  H.  M.  Teller,  the  then 
Secretary  of  the  Interior,  did  in  September,  1882,  ap- 
prove and  certify  the  lands  in  question  to  the  State  of 
Oregon  as  swamp  and  overflowed  lands,  within  the  mean- 
ing of  such  act,  the  same  being  included  within  what  is 
known  as  "Approved  List  No.  5,  Lakeview  Series,"  and 
immediately  forwarded  such  approved  list  to  the  Gov- 
ernor of  the  state  ;  that  the  defendant  is  the  owner  in  fee 
of  all  such  land  by  mesne  conveyances  from  the  state,  and 
was  in  the  actual  and  exclusive  possession  thereof,  and 
had  the  same  inclosed  with  a  substantial  fence  and  under 
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cultivation  at  the  time  defendant  entered  thereon  to  make 
his  settlement  and  improvement  as  mentioned  in  the  com- 
plaint, and  that  such  entry  was  made  by  force  and  vio- 
lence, and  with  knowledge  of  Small's  rights.  The  an- 
swer further  alleges  that  Small  is  entitled  to  the  imme- 
diate possession  of  the  premises  in  dispute,  and  that  Lutz 
wrongfully  withholds  the  same  from  him,  to  his  damage, 
in  the  sum  of  $500,  and  concludes  with  the  prayer  that 
the  patent  to  Lutz  be  canceled  as  a  cloud  upon  his  title, 
and  that  he  recover  the  possession  of  the  premises,  and 
1500  damages,  for  the  unlawful  detention  thereof. 

The  reply  denies  that  the  land  in  question  was  granted 
to  the  state  by  the  swamp  land  act  of  1860,  or  at  any 
other  time,  or  that  Small  is  the  owner  thereof  in  fee,  or 
otherwise  entitled  to  the  possession  of  the  same,  or  was 
in  possession  or  had  the  same  inclosed  or  under  cultiva- 
tion at  the  time  of  Lutz's  entry,  or  that  his  entry  was 
with  notice  or  knowledge  of  Small's  possession  and 
rights. 

After  the  issues  had  thus  been  made  up,  the  cause  was, 
by  agreement  of  the  parties,  sent  to  a  referee  to  take  and 
report  the  testimony ;  it  being  stipulated  in  writing, 
however,  as  a  part  of  the  facts  in  the  case,  that  on  Sep- 
tember 28,  1886,  the  state  conveyed  by  deed  all  the  title 
which  it  acquired  to  the  land  in  questi6n  under  the 
swamp  land  act  to  one  Allen,  whose  deed  was  recorded 
on  January  12,  1888,  and  that  Small  has  succeeded,  by 
purchase,  to  the  title  acquired  by  Allen,  his  deed  being 
recorded  on  April  15,  1895 ;  that  on  December  27,  1888, 
William  Vilas,  the  then  Secretary  of  the  Interior,  duly 
made  an  order  cancelling  the  list  of  swamp  lands  form- 
erly approved  by  Secretary  Teller,  as  alleged  in  the 
answer  to  the  cross  bill.  The  evidence  having  been  re- 
ported by  the  referee  and  a  trial  had  upon  the  plead- 
ings and  stipulation  of  the  parties,  and  the  evidence  as 
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so  reported,  the  court  found,  as  conclusions  of  fact : 
(1)  That  Small  is  the  owner  in  fee  of  the  property  in 
controversy,  and  that  Lutz  is  not  the  owner  of  any  in- 
terest therein,  and  is  not  entitled  to  the  possession ;  (2) 
that  Lutz  entered  upon  the  land  on  March  28,  1893, 
while  in  the  actual  possession  of  Small,  and  with  full 
knowledge  of  his  claim  and  title  thereto,  and  now  wrong- 
fully withholds  the  possession  thereof  from  Small ;  (3) 
that  the  allegation  in  the  cross  bill  that  the  value  of  the 
permanent  improvements  put  on  the  land  by  Lutz  dur- 
ing his  occupancy  thereof  is  greater  than  the  value  of 
the  use  and  occupation  of  the  premises  during  such  time 
was  not  proven  by  the  testimony.  And,  as  conclusions 
of  law,  that  Lutz  is  not  entitled  to  any  relief  in  equity, 
and  that  Small  is  entitled  to  the  possession  of  all  the 
premises  in  controversy,  and  to  a  decree  for  his  costs 
and  disbursements  ;  and  thereupon  entered  a  decree  dis- 
missing the  cross  bill  for  want  of  equity.  Upon  the  fil- 
ing of  these  findings  of  fact,  and  the  entry  of  the  decree 
dismissing  the  cross  bill,  the  court,  without  any  further 
proceedings  being  had  in  the  action  at  law,  and  without 
making  or  filing  any  findings  of  fact  or  conclusions  of 
law  therein,  entered  a  judgment  in  such  action  reciting 
that  '*this  cause  having  been  tried  at  the  October  term 
of  this  court  for  the  year  1895  ;  and  the  court,  not  being 
then  advised  as  to  what  judgment  should  be  entered, 
took  the  same  under  advisement  to  be  decided  in  vaca- 
tion ;  and  the  parties  thereto  having  stipulated  that  the 
findings  of  fact  in  the  suit  mentioned  in  defendant's 
amended  answer,  the  same  being  in  the  nature  of  a  cross 
bill  to  this  action,  should  be  filed  in  this  action  and  be- 
come the  findings  of  fact  in  this  action,  and  that  judg- 
ment should  be  entered  herein  upon  such  findings  of 
fact;  and  the  court  having  found  as  the  facts  in  the 
said  suit  that  the  plaintiff  herein  is  the  owner  in  fee  of 
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all  the  property  described  in  the  complaint  filed  in  this 
action,  and  entitled  to  the  possession  of  the  same,  and 
that  the  defendant  wrongfully  withholds  the  same  from 
the  possession  of  this  plaintiflF ;  and  the  complaint  in  the 
nature  of  a  cross  bill  mentioned  in  plaintiff's  amended 
answer  herein  having  been  dismissed  for  want  of  equity ; 
therefore,  it  is  considered  by  the  court  that  the  plaintiff 
have  and  recover  of  and  from  the  defendant  herein,  Elmer 
D.  Lutz,  the  possession  of  the  following  described  real 
property  (described  as  in  the  complaint),  and  that  he 
have  execution  for  the  same,  and  that  the  plaintiff  re- 
cover of  and  from  the  defendant  herein  his  costs  and  dis- 
bursements." From  the  decree  entered  in  the  suit  in 
equity,  as  well  as  from  the  judgment  entered  in  the  law 
action,  Lutz  appeals. 

Reversed. 

For  appellant  there  was  a  brief  over  the  name  of  Wat- 
son^ Beekman  &  Watson,  with  an  oral  argument  by  Mr, 
Edward  B.  Watson, 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  Chas.  A.  Cogswell. 

Mr.  Justice  Bean,  after  making  the  foregoing  state- 
ment of  facts,  delivered  the  opinion  of  the  court. 

1.  It  is  clear,  and  is  in  fact  admitted,  that  the  cross 
bill  does  not  state  any  facts  requiring  the  interposition 
of  a  court  of  equity.  It  is,  in  substance  and  legal  effect, 
nothing  more  than  an  answer  to  the  complaint  in  the 
ejectment  action.  It  appears  from  the  pleading  that  the 
question  sought  to  be  tried  is  one  of  legal  title  only,  and 
there  are  no  circumstances  stated  showing  either  the 
necessity  or  the  right  of  a  court  of  equity  to  interfere 
with  the  trial  thereof  in  a  legal  forum.     The  whole  con- 
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troversy  between  the  parties,  as  appears  from  the  plead- 
ings and  the  stipulation,  hinges  upon  (1)  the  power  of 
Secretary  Vilas  to  revoke  and  cancel,  prior  to  the  issu- 
ance of  a  patent  to  the  state,  the  swamp  land  lists  ap- 
proved by  his  predecessor  in  office  ;  and  (2) ,  if  he  had 
such  power,  the  rights  of  a  purchaser  from  the  state  of 
the  lands  so  certified,  after  such  approval  and  before  the 
order  of  revocation.  These  questions  are  purely  legal, 
founded  upon  records  accessible  to  both  parties,  and  pre- 
sent no  equitable  features  whatever. 

It  has  been  the  universal  practice  of  courts  of  equity, 
from  their  organization,  to  refuse  to  entertain  suits  for 
establishing  mere  legal  titles,  for  the  reason  that  such  a 
practice  would  be  subversive  of  the  legal  and  constitu- 
tional distinction  between  the  different  jurisdictions  of 
law  and  equity;  and,  as  stated  in  the  early  case  of 
Welby  V.  Duke  of  Rutland,  6  Brown,  Pari.  Cas.  575,  though 
the  admission  of  a  party  in  the  suit  is  conclusive  as  to 
matters  of  fact,  or  may  deprive  him  of  the  benefit  of  the 
proceeding  which,  if  insisted  on,  would  exempt  him  from 
the  jurisdiction  of  the  court,  yet  no  admission  of  the 
parties  can  change  the  law  or  give  jurisdiction  to  a  court 
in  a  case  of  which  it  has  no  jurisdiction.  Accordingly, 
it  is  held  that,  when  jurisdiction  exists  in  equity  over 
the  general  subject,  the  parties  may,  by  mutual  assent, 
litigate  their  differences  in  a  court  of  equity,  when  the 
assent  of  the  defendant,  if  withheld,  might  induce  the 
court  to  refrain  from  the  exercise  of  jurisdiction ;  but 
where  the  subject-matter  of  the  litigation  is  entirely  with- 
out the  pale  of  equity,  and  cannot  possibly  be  brought 
within  it,  the  rule  is  universal  that  the  assent  of  the 
parties  cannot  confer  jurisdiction,  but  in  such  cases  the 
court  sua  sponte  may  take  notice  of  the  objection  and  its 
want  of  jurisdiction  and  dismiss  the  bill :  1  Beach,  Mod. 
Eq.  Jur.  §  4  ;  1  Daniell,  Ch.  PI.  &  Prac,  555  ;  Pittsburgh 
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Drove- Yard  Co.'s  Appeal,  123  Pa.  St.  250  (16  Atl.  625); 
Reynes  v.  Dumont,  130  U.  S.  354,  395  (9  Sup.  Ct.  486); 
Sullivan  v.  Portland  R.  R.  Co,,  94  U.  S.  806;  Derry  v.  Ross, 
5  Colo.  295.  The  Supreme  Court  of  the  United  States 
in  Hipp  V.  Babin,  60  U.  S.  (19  How.)  271,  affirmed  a  de- 
cree of  the  circuit  court  dismissing  a  proceeding  which 
was,  in  legal  effect,  an  action  of  ejectment  in  the  form  of 
a  bill  in  equity,  although  no  objection  was  made  by  the 
parties ;  and  in  Lewis  v.  Cocks,  90  U.  S.  (23  Wall.)  466, 
reversed  a  decree  with  directions  to  dismiss  such  a  bill, 
although  the  objection  to  the  jurisdiction  was  not  made 
by  demurrer,  plea,  or  answer,  nor  suggested  by  counsel, 
the  court  holding  that  it  was  nevertheless  its  duty  sua 
sponte  to  recognize  the  objection  and  give  it  effect,  it  be- 
ing the  universal  practice  in  equity  to  dismiss  the  bill  if 
it  be  grounded  upon  a  mere  legal  title .  The  doctrine  of 
these  and  similar  authorities  which  might  be  cited  is  that 
the  court  may,  for  its  own  protection  and  to  preserve  the 
distinction  existing  between  the  jurisdiction  of  the  courts 
of  law  and  equity,  prevent  matters  purely  cognizable  at 
law  from  being  drawn  into  equity  at  the  pleasure  of  the 
parties  interested.  So  that  the  trial  court  clearly  com- 
mitted no  error  in  dismissing  the  cross  bill  for-  want  of 
equity. 

2.  But  it  not  only  dismissed  the  bill,  but  immediately 
proceeded  to  enter  judgment  in  the  law  action  without 
any  issues  having  been  formed,  trial  had,  or  further  pro- 
ceedings taken  therein.  The  effect,  under  the  statute,  of 
the  filing  of  the  alleged  cross  bill  was  to  stay  the  pro- 
ceedings at  law  until  it  should  be  disposed  of,  and,  when 
it  was  dismissed  for  want  of  equity,  it  simply  left  the 
law  action  to  proceed  as  if  it  had  never  been  filed.  It  is 
true  the  parties  stipulated  that  the  findings  of  fact  in  the 
equity  case  should  become  the  findings  of  fact  in  the 
law  case,  and  judgment  entered  thereon,  and  it  was,  no 
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doubt,  in  pursuance  of  this  stipulation,  that  the  judg- 
ment in  the  law  case  was  rendered  ;  but  it  was  evidently 
made  on  the  theory  that  the  cross  bill  stated  facts  suf- 
ficient to  give  a  court  of  equity  jurisdiction  to  determine 
the  question  in  controversy  between  the  parties,  and  that 
it  would  finally  result  after  trial  in  a  decree  settling  the 
title.  Under  that  view,  the  stipulation  was,  in  efifect, 
simply  what  the  law  itself  would  have  otherwise  deter- 
mined. The  statute  provides  that  the  filing  of  a  com- 
plaint in  equity  in  the  nature  of  a  cross  bill  in  an  action 
at  law  ipso  facto  stays  the  proceedings  at  law,  and  that 
the  case  shall  thereafter  proceed  as  a  suit  in  equity,  in 
which  further  proceedings  at  law  may  be  perpetually 
enjoined,  or  be  allowed  to  proceed  in  accordance  with 
the  decree  in  the  equity  case :  Hill's  Ann.  Laws,  §  381. 
So  that  if  the  cross  bill  had  been  sufficient  to  give  a 
court  of  equity  jurisdiction,  as  the  stipulation  assumes, 
the  decree  therein  determining  the  rights  of  the  parties 
would  have  been  conclusive  in  a  law  action  without  any 
stipulation  of  the  parties  to  that  efifect.  But  when  the 
cross  bill  was  dismissed  for  want  of  equity,  no  question 
remained  to  be  tried  in  that  forum,  and  hence  there  could 
be  no  findings  of  fact  upon  issues  legitimately  before  the 
court  which  could  be  binding  in  a  law  action.  That  the 
court  assumed,  notwithstanding  its  decree  dismissing  the 
bill  for  w^ant  of  equity,  to  make  some  findings  which 
embodied  the  conclusions  of  the  trial  judge  as  to  the 
title  of  the  respective  parties,  in  no  way  aff'ects  this  con- 
clusion. The  question  of  title  was  not  properly  before 
it  for  determination,  and  any  finding  or  decree  rendered 
therein  in  reference  to  the  title  was  clearly  erroneous. 
The  only  decree  actually  rendered,  and,  indeed,  the  only 
one  proper,  was  one  dismissing  the  suit  or  cross  bill  for 
want  of  equity,  leaving  the  question  of  title  to  be  tried 
in  the  forum  where  it  belonged.     After  the  court  had 
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determined  that  there  was  no  equity  in  the  cross  bill, 
and  dismissed  it  for  that  reason,  the  issues  should  have 
been  made  up  in  the  law  case,  and  the  action  tried  out. 
For  this  reason  the  decree  in  the  equity  proceeding  will 
be  affirmed,  and  the  judgment  in  the  law  case  reversed, 
and  the  latter  remanded  for  further  proceedings. 

Revbrsbd. 

Decided  7  August,  1890. 

On  Petition  for  Rehearing. 

[68  Pac.  79.] 

Mr.  Justice  Bean  delivered  the  opinion. 

3.  It  is  claimed  that  the  opinion  filed  proceeds  upon 
the  erroneous  theory  that  the  findings  of  fact  made  in  the 
equity  suit  had  not  been  filed  in  the  action.  Upon  that 
matter  counsel  is  mistaken,  for,  although  perhaps  not 
clearly  appearing  in  the  opinion,  it  was  assumed  that  the 
findings  had  been  so  filed,  and  that  the  judgment  was 
entered  thereon.  It  was  held,  however,  that,  because 
the  cross  bill  had  been  dismissed  for  want  of  jurisdiction, 
such  findings  could  not  legally  become  the  basis  of  judg- 
ment. It  is  also  claimed  that  we  erred  in  not  holding  that 
the  stipulation  that  the  pretended  suit  in  equity  should 
proceed  to  trial,  and  that  the  findings  of  fact  should  be 
filed  in  the  law  action,  and  judgment  entered  accordingly, 
was  an  agreement  of  the  parties  as  to  the  mode  of  trial  of 
the  action,  and  that  the  appellant  is  estopped  from  ques- 
tioning the  regularity  or  validity  of  such  judgment.  But 
we  think  the  stipulation  cannot  fairly  be  given  that  eflPect. 
It  was  entered  into  by  the  parties  upon  the  apparent 
theory  that  the  cross  bill  stated  facts  sufficient  to  give  a 
court  of  equity  jurisdiction  to  determine  the  matters  in 
controversy,  and  that  the  decree  therein  would  result  in 
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settling  the  title.  On  this  basis  it  was  agreed  that,  upon 
such  decree  and  the  findings,  judgment  should  be  entered 
in  the  law  action,  but  not  in  case  the  cross  bill  should  be 
dismissed  for  want  of  jurisdiction .  If  the  equity  court  had 
proceeded  to  try  out  the  issues  presented  by  the  plead- 
ings in  the  suit,  and  rendered  a  decree  upon  the  merits, 
the  parties  would,  no  doubt,  have  been  estopped  to  ques- 
tion its  jurisdiction,  or  right  to  do  so  :  Yates  v.  Russell^ 
17  Johns.  461 ;  Wear  v.  Ragan^  30  Miss.  83  ;  Sawyer  v. 
McAdie,  70  Mich.  386  (38  N.  W.  292);  Townsmd  v.  Moore, 
13  Tex.  36.  But  it  properly  refused  to  be  bound  by  the 
stipulation,  and  sua  sponte  took  notice  of  its  want  of  juris- 
diction, and  dismissed  the  suit ;  thus  leaving  the  law  ac- 
tion to  proceed  as  if  the  cross  bill  had  never  been  filed. 
The  petition  for  rehearing  is  denied. 

4.  The  remaining  question  is  one  of  costs.  The  pro- 
ceedings on  the  equity  side  of  the  court,  and  the  law 
action,  had  in  purpose  the  accomplishment  of  but  one 
object,  and  that  was  the  trial  of  the  title  to  the  land  in 
controversy.  The  result  of  the  litigation  in  the  court  be- 
low was  a  judgment  in  favor  of  Small.  Having  appealed 
therefrom,  and  obtaining  a  reversal  of  such  judgment, 
he  is,  in  our  opinion,  entitled  to  costs  in  this  court,  not- 
withstanding the  fact  that  the  decree  dismissing  his  cross 
bill  was  affirmed. 

Rbhbaring  Dbnibd. 

Argned  22  November,  1806 ;  decided  8  January,  1809. 

WHITB  V.  WHITE.  

[65Pac.615;»)Pao.801.]  |  30    Uil 

1.  DviiiVBRY  OF  Dbbd.— The  paramount  idea  respecting  the  delivery  of  a  deed  is 

that  the  control  over  the  instrument  shall  at  once  pass  to  the  grantee,  but 
control  over  the  premises  is  not  an  element  necessary  to  the  vesting  of  title: 
Fain  v.  amith,  14  Or.  90,  Hqff>mire  v.  Martin,  20  Or.  240,  and  Payne  v.  HaUgarth, 
83  Or.  480,  cited. 

2.  IDKX.— An  Instruction  that  if  the  grantor  in  his  lifetime  actually  delivered  the 

deed  In  question  to  the  grantee,  with  the  intention  of  investing  her  with  the 
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title,  it  was  sufficient  to  estAblish  her  title,  Is  not  susceptible  of  the  construc- 
tion that  if  the  grantor  intended  to  Invest  the  title  at  some  Aiture  time,  or  at 
his  death,  the  requirements  of  a  good  delivery  had  been  fulfilled,  where  the 
context  shows  that  the  court  had  reference  to  a  manual  transfer  of  the  deed, 
and  the  Jury  had  already  been  instructed  concerning  the  necessity  of  a  pres- 
ent intention  to  pass  the  title. 

3.  IDKM.— An  instruction  that  if  the  Jury  do  not  find  that  there  was  an  actual 

manual  delivery  of  the  deed  they  shall  inquire  into  the  circumstances  of  its 
execution  and  as  to  what  the  grantor  did  and  said,  in  order  to  ascertain  his 
intention  in  the  premises,  and  that  if  the  grantor,  after  executing  and  ac- 
icnowledging  It,  either  by  a«ts  or  words,  or  both,  expressed  his  intention  to 
part  with  it  or  surrender  its  custody,  there  was  a  good  delivery,  is  not  subject 
to  the  criticism  that  a  simple  handing  of  the  deed  by  the  grantor  to  the 
grantee  constituted  a  good  delivery. 

4.  Recording  of  Deed— Instruction.— An  instruction  that  the  validity  of  a 

deed,  the  delivery  of  which  was  the  question  to  bo  determined,  Is  not  affected 
by  its  being  left  unrecorded.  Is  not  subject  to  the  criticism  that  it  withdraws 
fhjm  the  Jury  the  fact  of  the  nonrecording  as  a  circumstance  in  determining 
the  question  of  delivery,  where  the  Jury  were  given  to  understand  from  the 
whole  charge  that  the  nonfecordlng  was  a  circumstance  which  they  might 
consider  with  other  facts  in  the  case  upon  the  question  whether  there  was  a 
delivery. 

6.  Retaining  Possession  op  Granted  Land.— An  Instruction  that  if  it  were 

understood  between  the  parties  to  a  deed  that  the  grantor  should  hold  posses- 
sion during  his  lifetime  it  would  not  prevent  the  title  passing,  is  not  subject 
to  the  criticism  that  it  withdraws  from  the  Jury  the  effect  of  such  agreement 
as  bearing  upon  the  question  of  delivery  vel  twn^  where  It  is  apparent  that  Its 
purpose  was  merely  to  combat  the  theory  that  the  passing  of  dominion  over 
the  premises  was  necessary  to  a  good  delivery. 

8.  Trial— Special  Questions  of  Fact.— Special  questions  submitted  to  a  Jury 
under  Section  216,  Hill's  Ann.  I^ws,  should  relate  to  some  probative  tact 
upon  which  the  rights  of  the  parties  depend,  and  which  would  be  determinar 
tive  of  the  case,  and  not  to  mere  evidentiary  facts  which  may  be  only  prima 
facie  evidence  of  other  facts  or  of  the  fact  to  be  proved. 

7.  Appeai,.— Motion  to  Strike  Portion  of  Brief.— Before  an  appeal  is  deteiv 

mined  a  motion  to  expunge  a  portion  of  the  adverse  party's  brief  will  be 
denied,  where  it  is  not  claimed  that  the  matter  assailed  is  of  such  a  nature  as 
to  require  prompt  action  to  protect  the  dignity  of  the  court,  though  such  a 
motion  may  be  considered  on  the  question  of  costs. 

From  Multnomah:     E.  D.  Shattuck,  Judge. 

Actions  of  ejectment  by  Isaac  L.  White,  Ella  W. 
Tichner  and  Gertrude  Wliite  against  Zipporah  White. 

This  cause,  and  three  others  between  the  same  parties, 
and  involving  the  same  state  of  facts,  except  that  they 
were  concerning  separate  parcels  of  real  property,  were, 
by  stipulation  of  the  parties,  consolidated  and  tried 
together.     The   action   is   in   ejectment,   and   plaintiffs 
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claim  title  to  the  property  involved  as  heirs  at  law  of 
Levi  White,  their  father ;  and  the  defendant,  by  virtue 
of  a  deed  from  him,  signed,  sealed,  and  acknowledged 
January  17,  1894.  The  deed  is  in  form  suflScient  to  con- 
vey title,  if  there  was  a  delivery.  It  bears  date  January 
17,  1893,  but  this  is  admitted  to  have  been  a  mistake, 
and  should  have  been  1894,  instead.  The  tendency  of 
the  testimony  produced  at  the  trial  is  as  follows  (but, 
for  perspicuity,  it  is  given  in  a  difiFerent  order  from  that 
in  which  it  was  introduced):  The  deed  was  drawn  by 
White's  legal  advisers  at  his  instance,  and,  in  February 
or  March,  1894,  being  then  in  view  of  the  premises,  he 
told  the  defendant,  who  was  his  wife  by  a  second  mar- 
riage, that  he  intended  to  give  them  to  her.  The  subject 
was  not  mentioned  again  until  June  28,  1894,  in  the 
afternoon,  when  White  called  her  into  the  smoking  room, 
and  said  to  her,  "  Zip,  this  is  the  deed  to  your  property," 
at  the  same  time  handing  it  to  her.  By  his  direction 
she  inclosed  it  in  a  sealed  envelope,  and,  at  his  dictation, 
made  the  following  indorsement  thereon:  **The  here 
inclosed  deed  for  three  different  pieces  of  property  was 
placed  in  my  possession  by  my  husband,  Levi  White, 
June  28, 1894.  Zipporah  White."  He  then  told  her  to 
take  possession  of  it,  and  put  it  in  the  box  in  the  safety- 
deposit  vault.  For  the  time  being  she  put  it  in  a  private 
bureau  drawer,  and  on  July  3,  1894,  they  went  together 
to  the  safety-deposit  vault,  and  he  opened  the  box.  She 
then  handed  him  the  deed,  but  "  he  would  not  touch  it," 
and  directed  her  to  make  the  deposit  in  person,  and  she 
did  as  he  bid  her.  White  had  engaged  the  box  in  the 
deposit  vault  about  the  twentieth  of  June,  1894,  and  at 
the  same  time  gave  her  a  key,  and  told  her  the  box  was 
for  her  use  as  well  as  his  own,  and  deputized  her  in 
writing  to  open  it,  and  to  have  access  to  and  control  of 
its  contents.     On  June  27,  1894,  White  made  his  last 
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will  and  testament,  but  did  not  devise  the  property  in 
controversy.  It  contains  a  clause  reciting,  among  other 
things,  that  he  had  theretofore,  in  consideration  of  natural 
love  and  affection,  conveyed  to  his  late  wife,  Henrietta, 
property  of  large  value,  all  of  which  plaintiffs  had  in- 
herited from  her  subject  to  his  right  of  curtesy,  by 
reason  whereof  he  did  not  feel  it  incumbent  upon  him  to 
make  other  or  further  provisions  for  them,  or  either  of 
them,  except  as  made  by  the  provisions  of  said  will. 
White  died  on  the  eighteenth  of  January,  1895,  and  on 
the  twenty-third  the  box  was  opened  in  the  presence  of 
the  defendant  and  counsel  representing  both  parties,  and 
others,  with  a  key  furnished  by  the  defendant.  It  was 
found  to  contain  divers  papers, — among  others,  the  deed 
in  question  and  said  will,  together  with  four  insurance 
policies  (Levi  White  being  the  assured),  for  amounts 
aggregating  $5,500,  covering  buildings  situate  upon 
parcels  of  the  disputed  premises,  a  deed  to  the  defendant 
for  property  in  California,  two  mortgages  to  defendant, 
and  other  papers.  The  deed  in  question  was  taken  from 
the  envelope,  and  given  into  the  custody  of  B.  Grold- 
smith,  who  shortly  returned  it  to  defendant,  and  she 
had  it  recorded. 

There  was  evidence  tending  to  show  that  in  March, 
1894,  White  expressed  to  the  plaintiff,  I.  L.  White,  with 
whom  he  was  upon  terms  of  intimacy,  his  willingness  to 
sell  the  property  concerned  for  a  price  then  named,  and 
that  he  had  never  in  any  manner  suggested  or  intimated 
to  the  said  I.  L.  White  that  he  had  conveyed  it  to  the 
defendant ;  that  prior  to  the  seventeenth  of  January,  and 
thereafter  to  the  twenty-eighth  of  June,  the  premises  in 
dispute,  or  some  portions  thereof,  were  under  lease,  and 
that  White  was  in  receipt  of  the  rents,  collected  either  by 
himself  or  an  agent  under  his  direction,  and  that  after 
said  dates  no  visible  change  took  place  in  the  manage- 
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,ment,  control,  or  enjoyment  of  the  property ;  that  in 
July,  1894,  White  made  a  written  lease  in  his  own  name 
to  one  parcel  for  a  period  of  five  years,  and  in  October 
of  the  same  year  made  another  to  a  second  parcel  for  a 
period  of  more  than  one  year,  and  collected  the  rents 
thereon,  which  were  carried  to  his  individual  account ; 
that  in  June,  1894,  he  caused  the  premises  to  be  listed 
and  assessed  to  himself  as  owner,  and  during  the  same 
year  he  caused  repairs  to  be  made  upon  the  property,  and 
paid  the  costs  thereof ;  that  in  July  he  offered  to  sell  a 
portion  of  the  premises,  and  put  a  price  upon  it,  and 
subsequently  did  the  same  touching  another  portion  ; 
that  the  insurance  policies  had  been  taken  out  prior  to 
January,  1894,  and  continued  to  various  times  in  1895 ; 
that  no  assignment  of  any  interest  therein  had  been  made, 
or  notice  of  any  change  of  ownership  given  to  the  insur- 
ance companies,  at  any  time  ;  that,  at  the  time  one  of  the 
leases  above  referred  to  was  made.  White  discussed  with 
his  wife  the  propriety  of  making  it,  and  the  matter  of  the 
insurance  policies  had  never  been  brought  to  her  atten- 
tion ;  that  White  had  charge  of  the  property  with  her 
consent,  and  looked  after  the  repairs,  and  told  her  that 
the  taxes  and  cost  of  repairs  exceeded  the  rents.  He  also 
had  charge  of  her  individual  funds,  loaned  them,  and 
kept  a  separate  account  with  her.  The  question  of  record- 
ing the  deed  had  never  been  discussed,  and  none  of  the 
defendant's  papers  had  been  deposited  in  the  box  by  her- 
self, except  the  deed  in  question.  It  was  shown  by  the 
safety-deposit  record  that  between  June  20  and  December 
17,  1894,  White  had  opened  the  box  twenty-five  times — 
among  other  dates,  on  June  28  and  30 — and  at  no  time 
had  it  been  opened  by  the  defendant  alone,  but  on  the 
third  day  of  July,  1894,  it  was  opened  by  them  jointly. 
At  the  proper  time  the  trial  court  instructed  the  jury, 

8i  Ob.— 10. 
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fully  touching  the  issues  involved,  to  which  no  exceptions 
were  taken  by  either  party.  Other  instructions  were  then 
given  at  the  request  of  plaintiff's  counsel,  and  also  at  the 
instance  of  defendant's  counsel,  covering  much  of  the 
subject-matter.  To  the  latter,  several  exceptions  were 
taken  and  reserved,  and  these  form  the  basis  for  the 
assignments  of  error.  In  connection  with  the  general 
verdict,  the  court  submitted  a  question  for  a  special  find- 
ing, over  the  objection  of  appellants,  as  follows  :  ''Did 
Levi  White  in  his  lifetime  voluntarily  place  the  deed  now 
in  evidence  in  this  action  (being  deed  executed  by  him- 
self to  Zipporah  White,  January  17,  1894)  in  possession 
and  control  of  said  Zipporah  White,  the  grantee  named 
in  said  deed?"  which  was  answered  in  the  affirmative  by 
the  jury ;  and,  the  general  verdict  and  judgment  being 
for  defendant,  plaintiffs  appeal. 

Affirmed. 

For  appellants  there  was  a  brief  over  the  name  of  Cox, 
Cotton,  Teal  &  Minor,  with  an  oral  orgument  by  Mr.  Lewis 
B,  Cox. 

For  respondent  there  was  a  brief  over  the  names  of 
Bronaugh,  McArthur,  Fenton  &  Bronaugh,  and  Dolph,  Mai- 
lory  &  Simon,  with  an  oral  argument  by  Messrs,  William 
D.  Fenton  and  Cyrus  A.  Dolph. 

Mr.  Chief  Justice  Wolverton,  after  making  the  fore- 
going statement  of  the  facts,  delivered  the  opinion. 

The  contention  of  counsel  for  plaintiffs  in  the  court 
below  was  that  the  deed  in  question  was  not  delivered 
within  the  lifetime  of  Levi  White,  the  grantor ;  that  it 
was  his  design  "to  hold  these  lands  during  his  life,  and 
when,  in  the  course  of  nature,  he  was  forced  to  relin- 
quish them,  that  they  should  then  go  to  the  respondent'* 
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(in  other  words,  that  he  intended  the  deed  should  oper- 
ate as  a  will,  and  take  effect  at  his  death,  and  that  in  the 
meantime  it  was  ambulatory  in  its  nature,  subject  to  his 
control  or  recall,  and  could  have  been  modified,  revoked 
or  destroyed,  and,  therefore,  it  never  became  operative 
as  a  conveyance  of  title,  because  it  was  never  delivered); 
while  the  defendant  there  contended  that  the  deed  was 
delivered  on  or  about  the  twenty-eighth  day  of  June, 
1894,  and  that  the  title  to  the  property  thereupon  vested 
in  her.  Evidence  touching  the  acts  and  demeanor  of 
the  parties  to  the  deed,  their  disposal  of  it,  and  their 
manner  of  treating  the  premises  embraced  in  the  de- 
scriptive clause  prior  to,  at  the  time  of,  and  subsequent  to, 
the  supposed  delivery  of  June  28,  was  produced  by  both 
parties  to  the  action,  and  introduced  without  objection. 
Among  other  things,  the  court  instructed,  at  the  in- 
stance of  the  plaintiffs,  that  * 'delivery  may  be  made  by 
words  without  acts,  or  by  acts  without  words,  or  by 
both ;  but,  however  and  whenever  made,  it  must  be  ac- 
companied with  the  present  intent  on  the  part  of  the 
grantor  to  part  with  all  dominion  and  control  over  the 
deed  and  the  premises  therein  described,  as  their  owner, 
and  to  vest  in  the  grantee,  as  owner,  full  dominion  and 
control  over  said  deed  and  premises."  The  same  idea 
touching  the  necessity  of  an  intent  to  part  with  domin- 
ion over  the  premises,  as  owner,  was  reiterated  in  the 
next  succeeding  instruction.  But  in  the  ninth  the  fol- 
lowing language  is  employed  :  ''Notwithstanding  what 
Levi  White  may  have  done  towards  placing  said  deed  in 
the  possession  of  the  defendant,  or  anything  he  may 
have  said  in  regard  thereto,  if  you  find,  from  all  the 
facts  and  circumstances  of  the  case,  touching  his  action 
towards  the  deed  and  the  premises  therein  described, 
that  it  was  his  intention  to  hold  dominion  and  control 
over  said  deed  and  premises  during  his  life,  and  not  to 
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absolutely  devest  himself  of  dominion  and  control  over 
said  deed,  and  dominion  over  and  title  to  the  premises 
therein  described,  that  said  deed  was  to  take  effect  only 
at  his  death,  and  that  by  said  deed  and  his  will  executed 
on  June  27,  1894,  he  intended  to  make  one  testamentary 
disposition  of  all  his  property  and  estate,  then  and  in 
that  event  the  deed  is  null  and  void,  and  your  verdict 
must  be  for  the  plaintifiFs."  Thus  was  the  idea  just 
alluded  to  here  again  emphasized.  The  first  two  in- 
structions qualify  dominion  by  the  use  of  the  words  "as 
owner,"  while  no  such  qualifying  words  appear  in  the 
one  last  above  quoted. 

1.  Let  us  inquire  now  whether  these  instructions  give 
a  correct  exposition  of  the  law  as  applied  to  the  delivery 
of  a  deed — not  that  error  may  be  predicated  thereon,  for 
they  were  given  at  plaintiffs'  request,  but  it  will  serve  to 
test  the  correctness  of  those  of  the  defendant's  instruc- 
tions to  which  objections  were  taade.  It  is  deemed  perti- 
nent to  the  inquiry,  also,  that  the  defendant's  instruc- 
tions were  submitted  to  the  jury  after  those  of  the  plain- 
tiffs ;  and  we  must  assume  that  they  were  drawn  to  meet 
the  exigencies  of  the  case  as  it  then  appeared  to  counsel, 
in  view  of  their  contention.  The  parties  agree  that  a  de- 
liveiy  of  the  deed  was  essential  to  pass  the  title,  and  all 
the  authorities  are  substantially  of  one  accord  touching 
the  requisites  of  a  good  delivery.  We  will  recall  some 
of  them:  *'No  formality,  either  of  words  or  action,  is 
prescribed  by  the  law  as  essential  to  delivery.  Nor  is  it 
material  how  or  when  the  deed  came  into  the  hands  of 
the  grantee.  Delivery,  in  the  legal  sense,  consists  in  the 
transfer  of  the  possession  and  dominion ;  and  whenever 
the  grantor  assents  to  the  possession  of  the  deed  by  the 
grantee,  as  an  instrument  of  title,  then,  and  not  until 
then,  the  delivery  is  complete.  The  possession  of  the 
instrument  by  the  grantee  may  be  simultaneous  with  this 
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act  of  the  grantor's  mind,  or  it  may  have  been  long  be- 
fore ;  but  it  is  this  assent  of  the  grantor  which  changes 
the  charactor  of  that  prior  possession,  and  imparts  valid- 
ity to  the  deed  :"  1  Greenl.  Ev.  (14  ed.) ,  §  568a,  note  1. 
'*  Whether  there  has  been  a  delivery  of  the  deed  is  a 
question  of  fact,  rather  than  of  law,  depending  upon  the 
intent  of  the  grantor  to  vest  an  estate  in  the  grantee.  If 
a  deed  be  so  disposed  of  as  to  evince  clearly  the  intention 
of  the  grantor  that  it  shall  take  effect  as  a  conveyance,  it 
is  a  sufficient  delivery:"  2  Jones,  Real  Prop.,  §  1220. 
**The  delivery  of  a  deed  is  essential  to  the  transfer  of  the 
title.  It  is  the  final  act,  without  which  all  other  formali- 
ties are  ineffectual.  To  constitute  such  delivery,  the 
grantor  must  part  with  the  possession  of  the  deed,  or  the 
right  to  retain  it:"  Younge  v.  Guilbeau,  70  U.  S.  (3 
Wall.)  636,  641.  ''Leaving  out  all  questions  of  accept- 
ance by  the  grantee,  we  think  that,  so  far  as  the  grantor 
is  concerned,  any  acts  or  words,  either  or  both,  whereby 
he  in  his  lifetime  parts  with  all  right  of  possession  and 
dominion  over  the  instrument,  with  the  intent  that  it 
shall  take  effect  as  his  deed,  and  pass  to  the  grantee,  con- 
stitute a  delivery  of  a  deed  of  conveyance,  and  that  noth- 
ing less  will  suffice  :"  Virgin,  J.,  in  Brown  v.  Brown,  66 
Me.  316,  321. 

"To  make  the  delivery  good  and  effectual,  the  power 
of  dominion  over  the  deed  must  be  parted  with.  Until 
then  the  instrument  passes  nothing ;  it  is  merely  ambu- 
latory, and  gives  no  title:"  Cook  v.  Brown,  34  N.  H. 
460,  475.  "Nor  is  any  particular  form  of  ceremony 
necessary  to  constitute  a  sufficient  delivery.  It  may  be 
by  acts  or  words,  or  both,  or  by  one  without  the  other ; 
but  what  is  said  or  done  must  clearly  manifest  the  inten- 
tion of  the  grantor  and  of  the  grantee  that  the  deed 
shall  at  once  become  operative  to  pass  the  title  to  the 
land  conveyed,  and  that  the  grantor  loses  all   control 
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over  it:"  ByarsY,  Spencer,  101  111.  429,  433  (40  Am. 
Rep.  212).  *'In  all  cases  of  this  class,  whatever  phys- 
ical disposition  of  the  instrument  may  have  been  made, 
the  fundamental  inquiry  is  whether  the  minds  of  the 
parties  were  agreed  in  regarding  the  deed  as  presently 
the  deed  of  the  grantee,  and  without  any  condition  or 
reserve  :"  McCullough  v.  Day,  45  Mich.  554,  558  (8  N. 
W.  536).  **This  is  settled  :  that  delivery  is  not  complete 
until  the  person  delivering  (grantor)  has  so  dealt  with  the 
instrument  delivered  as  to  lose  all  control  over  it.  And 
whether  he  has  so  dealt  with  the  instrument  depends 
upon  the  intent  to  be  deduced  from  all  the  surrounding 
circumstances — the  res  geatss:^^  Thornton,  J.,  in  Hib- 
herd  v.  Smith,  67  Gal.  547,  552  (56  Am.  Rep.  726, 4  Pac. 
475).  ''To  constitute  a  delivery,  the  grantor  must  part 
with  the  legal  possession  of  the  deed,  and  all  right  to 
retain  it.  The  present  and  future  dominion  over  the 
deed  must  pass  from  the  grantor.  And  all  this  must 
happen  in  the  grantor's  lifetime  :"  Porter  v.  Woodhoibse, 
59  Conn.  568,  574  (21  Am.  St.  Rep.  131,  13  L.  R.  A.  64, 
22  Atl.  300).  Mr.  Freeman,  in  an  able,  elaborate,  and 
thoroughly  complete  monographic  note  to  Brown  v.  West- 
erfield,  53  Am.  St.  Rep.  537  (66  N.  W.  439),  says :  **The 
delivery  of  a  deed,  in  the  law  of  conveyancing,  is  a 
transfer  of  it  from  the  grantor  to  the  grantee,  or  to  some 
third  person  for  the  grantee's  use,  in  such  a  manner  as 
to  deprive  the  grantor  of  the  right  to  recall  it  at  his 
option,  and  with  the  intent  to  convey  title." 

Our  own  expressions  are  in  line  upon  the  subject : 
*'The  result  of  the  authorities  is  that,  after  a  writing  has 
been  signed,  and  sealed,  and  acknowledged,  any  acts,  or 
words,  or  circumstances  decisive  of  the  intention  of  the 
grantor  to  consummate  and  to  part  with  it  are  sufficient 
to  constitute  a  delivery,  and  give  it  validity  as  a  deed :" 
Mr.  Chief  Justice  Lord,  in  Fain  v.  Smith,  14  Or.  82,  90 
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(58  Am.  Rep.  281,  12  Pac.  370).     "But  if  the  grantor 

parts  with  all  dominion  and  control  over  the  deed,  re- 
serving no  right  to  control  it  or  alter  its  provisions,  it  is 
a  good  delivery  :"  Mr.  Chief  Justice  Bban,  in  Hoffmire 
V.  Martin,  29  Or.  240  (45  Pac.  754) .  And  in  a  late  case 
it  is  said :  '*A  delivery  is  efifected  either  by  a  manual 
transfer  of  the  deed  from  the  grantor  to  the  grantee,  or 
to  some  third  party  for  his  use,  or  by  doing  some  act,  or 
saying  something,  or  by  both,  whereby  the  grantor  man- 
ifests an  unequivocal  intention  to  surrender  the  instru- 
ment so  as  to  deprive  himself  of  all  authority  over  it  or 
the  right  to  recall  it,  and  to  consummate  the  convey- 
ance :"     Payne  v.  Hallgarth,  33  Or.  430  (54  Pac.  164) . 

The  authorities  are  very  numerous  to  the  same  effect, 
but  those  cited  are  sufficient  for  our  purpose,  which  is 
to  show  that  the  paramount  idea  attending  the  requisites 
of  a  delivery  is  that  the  dominion  and  control  of  the 
instrument  shall  pass  to  the  grantee,  with  intent  on  the 
part  of  the  grantor  that  it  shall  become  presently  opera- 
tive, and  that  the  dominion  and  control  over  the  prem- 
ises do  not  enter  into  the  transaction  as  an  element 
necessary  to  the  vesting  of  title  in  the  grantee.  In  none 
of  the  definitions  to  which  we  have  made  reference,  nor 
in  any  other  that  we  have  been  able  to  find,  is  there  the 
faintest  allusion  that  a  present  transfer  of  dominion  over 
the  premises  is  at  all  necessary  to  the  deliveiy. 

Many  of  the  authorities  use  the  expression  '*with 
intent  that  the  title  shall  pass,"  but  none,  as  said  by  the 
court  below,  '*with  intent  to  part  with  dominion  over 
the  premises  described  as  owner,"  or  otherwise.  It  will 
be  noted  from  the  citations  that  it  is  unusual  and  out  of 
line  to  refer  in  any  manner  to  the  disposal  of  the  domin- 
ion over  the  premises,  in  defining  * 'delivery."  If,  how- 
ever, it  was  meant  thereby  to  convey  the  same  idea  as 
"with  intent  to  pass  the  title,"  or  ''to  consummate  the 
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conveyance,"  or  other  equivalent  expression  as  voiced 
by  the  authorities,  and  if  so  understood,  there  could 
probably  be  no  objection  to  its  use  in  that  connection. 
But  the  ninth  instruction,  given  at  plaintiff's  request,  so 
extended  its  meaning  as  to  embrace  an  intent  to  part 
with  the  dominion  over  the  premises  unqualified  by  the 
words  *'as  owner, '*  and  to  vest  such  dominion  in  the 
grantee ;  thus  making  the  delivery  depend  upon  the 
intent  to  part  with  dominion  over  the  premises, — an 
element  entirely  foreign  to  any  which  go  to  constitute  a 
good  delivery  of  a  deed.  Construing  all  the  instructions 
given  on  plaintiffs'  suggestion  together  upon  the  subject, 
they  must  be  taken  as  promulgating  the  idea  that  there 
must  be  an  intent  on  the  part  of  the  grantor  to  transfer 
dominion  over  the  premises  as  well  as  the  deed,  and, 
therefore,  did  not  correctly  state  the  law  of  the  case. 

Under  plaintiffs'  theory,  if  the  law  was  as  counsel  put 
it  in  these  instructions,  it  would  afford  a  greater  incentive 
to  the  jury,  under  the  evidence,  to  conclude  that  by 
reason  of  the  fact,  as  disclosed,  that  no  apparent  change 
had  taken  place  regarding  the  possession  and  dominion 
over  the  premises,  no  delivery  of  the  deed  had  taken 
place,  than  if  the  law  had  been  correctly  expounded. 
The  defendant  was  proceeding  upon  the  theory  that  a 
delivery  of  the  deed  had  taken  place  prior  to  the  death 
of  White,  and  evidence  was  admitted  touching  the  cir- 
cumstances attending  the  disposal  of  the  deed,  after 
being  signed,  sealed,  and  acknowledged,  and  also  of  the 
manner  in  which  the  respective  parties  treated  the 
premises  embraced  by  the  description  from  a  time  prior 
to  the  signing  of  the  instrument  up  to  the  decease  of 
White ;  and  in  this  there  could  have  been  no  impro- 
priety. The  use  of  the  premises  by  the  parties  to  the 
transaction  would  serve  to  explain  the  purposes  to  be 
subserved  by  their  disposal  of  the  deed.     If  possession 
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was  at  once  taken  by  the  grantee,  the  circumstance 
would  serve  to  support  the  idea  of  a  delivery  (2  Jones, 
Real  Prop.  §  1227) ,  while  the  converse  would  be  true  if 
the  possession  continued  with  the  grantor,  without  any 
apparent  change  from  that  which  obtained  prior  to  the 
alleged  grant.  And  more  especially  would  this  be  the 
case  where  the  grantor  continued  to  lease  the  premises 
and  insure  the  buildings  situate  thereon  in  his  own 
name.  The  jury  were  entitled  to  all  these  facts,  as  they 
served  to  throw  light  upon  the  pivotal  question,  whether 
White  intended  to  vest  the  title  in  his  wife  prior  to  or  at 
the  time  of  his  death,  and  as  to  the  purposes  for  which 
they  might  consider  the  same  they  were  fully  and  prop- 
erly instructed.     This  is  conceded. 

We  come  now  to  the  instructions  requested  by  the 
defendant  and  given  by  the  court.  She  was  resisting 
plaintiflF' s  theory,  and  opposing  it  with  her  own,  and 
combating  as  well  the  erroneous  instruction  alluded  to, 
and  it  is  in  the  light  of  these  relative  theories  and  con- 
tentions of  the  respective  counsel  we  must  consider  the 
subsequent  instructions.  We  must  step  into  the  jury 
box,  as  it  were,  and  listen  to  the  instructions  as  if  they 
were  addressed  to  us  as  jurors,  and  for  our  direction  and 
guidance  in  the  ascertainment  of  results  under  the  evi- 
dence adduced.  Thus  situated,  we  must  interpret  them, 
if  obscure,  and  determine  how  the  jury  must  have  been 
impressed  with  them.  If  such  impressions  were  in  ac- 
cord with  the  law  of  the  case,  as  applicable  to  the  issues, 
there  is  no  just  cause  for  a  reversal.  Of  course,  if  the 
instructions  are  palpably  bad,  as  matter  of  law,  the  error 
is  vital. 

2.  The  defendant's  third  instruction,  complained  of, 
is  as  follows  :  **If  you  find  from  the  evidence  that  Levi 
White  in  his  lifetime  actually  delivered  the  deed  in  ques- 
tion to  the  grantee,  Zipporah  White,  with  the  intention 
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of  investing  her  with  title  to  the  lands  described  in  it, 
that  is  sufficient  to  establish  her  title."  Plaintiff's  claim 
that  this  charge  is  susceptible  of  the  construction  that  if 
the  grantor  intended  to  vest  the  title,  not  then,  but  at 
some  future  time,  or  at  his  death,  as  counsel  contended 
at  the  trial  was  White's  real  purpose,  then  the  require- 
ments of  a  good  delivery  sufficient  to  carry  the  title  to 
the  grantee  had  been  fulfilled.  We  do  not  think  that 
such  is  the  case.  The  instruction,  while  not  technically 
correct  in  its  meaning,  is  not  materially  obscured.  It 
was  evidently  meant  thereby  that  if  there  was  a  manual . 
transfer  of  the  deed  by  the  grantor  to  the  grantee,  with 
the  intention  of  vesting  title  to  the  lands  described,  it 
was  sufficient  to  carry  title.  The  intention  to  invest  the 
title  presently  /  can  very  well  be  implied  from  the  con- 
text ;  but  the  jury  had  already  been  twice  instructed  con- 
cerning the  present  intent  in  that  regard,  and  they  could 
not  have  been  misled  by  it.  There  is  a  fault  in  the  in- 
struction, by  the  attempt  to  define  "delivery''  by  the  use 
of  the  same  term,  or  its  derivative,  which  serves  to  ex- 
plain the  fourth  instruction,  to  which  a  much  stronger 
objection  is  urged. 

3.  This  instruction,  to  which  objection  is  especially 
made,  is  as  follows:  ''If  you  shall  not  find  that  an 
actual,  manual  delivery  of  the  deed  was  made  by  Levi 
White — that  is,  that  it  was  not  handed  or  given  directly 
to  Zipporah  White,  the  grantee — then  it  will  be  your 
duty  to  inquire  into  the  circumstances  of  the  execution 
of  the  deed,  and  as  to  what  Levi  White,  the  grantor,  did 
and  said,  to  ascertain  his  intention  in  the  premises.  The 
main  thing  which  the  law  looks  at  is  whether  the  grantor 
indicates  his  will  that  the  deed  should  pass  into  the  pos- 
session of  the  grantee.  And  if  you  find  from  the  evidence 
that  Levi  White,  after  executing  and  acknowledging  the 
deed  in  question,  either  by  his  acts  or  words,  or  both. 
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expressed  his  intention  to  consummate  and  part  with  it, 
or  surrender  its  custody,  then  I  charge  you  it  became  a 
valid  grant,  and  your  verdict  must  be  for  the  defendant." 
In  this  fourth  charge  the  court  tells  the  jury,  in  eflfect, 
that  if  they  should  not  find  there  had  been  a  delivery  of 
the  deed,  made  by  an  actual  passing  from  the  hand  of 
the  grantor  to  that  of  the  grantee,  consummated  as  con- 
templated by  the  third  charge,  then  it  was  their  duty  to 
inquire  into  the  circumstances  of  the  execution  of  the 
deed,  and  as  to  what  White  said  and  did,  to  ascertain 
his  intention  in  the  premises.  This  was  but  another 
way  of  getting  at  the  same  thing  'as  expressed  by  plain- 
tiff's counsel — that  a  '^delivery  may  be  made  by  words 
without  acts,  or  by  acts  without  words,  or  by  both,"  but, 
withal,  the  intent  that  the  deed  should  at  once  become 
operative  must  appear.  Now,  suppose  the  deed  did  not 
pass  from  hand  to  hand  ;  if  the  grantor  indicated  his  will 
that  dominion  and  control  over  it  should  pass  to  the 
grantee,  and  his  purpose  was  to  consummate  the  trans- 
action— that  is,  vest  title  in  the  grantee — and  the  jury  so 
found  from  all  the  evidence,  that  would  be  a  sufficient 
delivery,  whether  the  deed  actually  passed  into  her  hands 
or  not.  It  must  be  conceded  that  the  instruction  is  far 
from  being  clear,  but  the  purpose  of  the  person  drafting 
it  is  reasonably  manifest,  and  we  must  presume  that  the 
jury  rightly  understood  it,  so  that  we  cannot  say  it 
amounts  to  a  misdirection.  There  was  some  controversy 
as  to  whether  there  was  a  hand  to  hand  transfer  of  the 
deed.  The  defendant  testified  directly  to  such  a  trans- 
action, but  plaintiffs  challenged  the  truth  of  her  state- 
ment, and  the  purpose  for  which  it  was  made,  if  made 
as  she  testified — whether  to  take  effect  presently  or  at  his 
death — and  this  made  it  proper  for  the  court  to  instruct 
touching  both  phases  of  a  delivery.  There  was  no  inten- 
tion to  charge  the  jury  that  a  simple  handing  of  the  deed 
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by  the  grantor  to  the  grantee  constituted  a  good  delivery, 
and,  manifestly,  they  did  not  so  understand  it.  The 
language  which  obtains  in  the  latter  part  of  the  instruc- 
tion is  almost,  and  is  in  eflFect,  the  same  as  used  by  Mr. 
Chief  Justice  Lord  in  defining  "delivery"  in  Fain  v. 
Smith,  14  Or.  90  (58  Am.  Rep.  281,  12  Pac.  365).  We 
think  there  was  no  appreciable  error  in  this  instruction. 

4.  The  next  three  instructions  against  which  excep- 
tions were  taken  are  the  sixth,  seventh,  and  eighth.  The 
sixth  charge  is  as  follows:  "The  fact,  if  it  be  a  fact, 
that  the  deed  in  question  was  not  recorded  until  after  the 
death  of  Levi  White,  in  no  wise  aflFects  its  validity.  A 
deed  is  as  effectual  to  pass  the  title  between  the  parties 
without  being  recorded  as  if  recorded."  It  is  objected 
that  this  instruction  virtually  withdrew  from  the  jury 
the  fact  of  the  nonrecording  of  this  deed  until  after 
White's  death,  as  a  circumstance  for  their  consideration 
in  determining  the  question  of  delivery  ;  in  other  words, 
that  it  invaded  the  province  of  the  jury,  and  told  them 
that  it  should  have  no  effect  with  them,  when  they  had 
formerly  been  told  to  consider  it,  with  all  the  other  facts 
and  circumstances  in  the  case,  in  arriving  at  their  conclu- 
sion. We  do  not  understand  that  such  is  the  effect  of 
the  instruction.  It  should  be  read  in  connection  with 
the  general  instruction  as  given  by  the  court  of  its  own 
motion,  and  as  given  at  the  request  of  the  defendant. 
If  so  considered,  there  is  no  confusion.  The  jury  were 
given  to  understand  from  the  whole  charge  that,  while 
the  recording  was  a  circumstance  which  they  should  con- 
sider, witli  the  other  facts  in  the  case,  in  determining 
whether  a  delivery  had  been  accomplished,  yet  that  a 
deed,  properly  executed  and  delivered,  was  competent  to 
pass  the  title  without  the  act  of  recording. 

5.  By  the  seventh,  the  court  charged  the  jury  "  that 
the  question  of  possession  of  the  lands  conveyed  does 
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not  affect  title  to  the  lands.  If  it  were  understood  be- 
tween the  parties  that  Levi  White  should  hold  possession 
of  the  lands  conveyed  during  his  lifetime,  such  under- 
standing would  not  prevent  title  passing  to  Zipporah 
White.  The  criticism  upon  this  instruction  is  like  the 
objection  to  the  sixth — that  it  necessarily  withdraws 
from  the  jury  the  consideration  of  certain  evidence  of  the 
highest  importance,  which  had  been  submitted  under 
the  general  charge  for  their  consideration.  The  latter 
part  of  the  instruction  shows  that  it  was  to  apply,  if  it 
was  understood  between  the  parties  that  White  should 
hold  possession  during  his  lifetime,  and  this  matter  of 
the  understanding  in  that  regard  was  left  to  the  jury. 
Defendant  was  combating  plaintiflFs'  theory,  as  voiced 
by  their  instruction  that  the  passing  of  dominion  over 
the  premises  was  necessary  to  a  good  delivery  of  the 
deed ;  and  it  was  the  apparent  purpose  of  this  instruc- 
tion to  have  the  jury  distinguish  between  the  deed  and 
the  premises,  and  the  effect  to  be  given  to  a  transfer 
touching  the  dominion  of  either.  Of  like  purport  and 
effect  is  the  eighth  instruction. 

Under  the  instructions  the  plaintiffs  had  ample  bene- 
fit of  the  law,  and  the  jury  were  at  full  liberty  to  adopt 
their  theory  of  the  case,  had  the  evidence  adduced  at  the 
trial  so  warranted.  That  the  jury  understood  the  pur- 
port of  the  defendant's  instructions  as  we  have  here 
interpreted  them,  there  can  scarcely  be  any  doubt. 

6.  This  leaves  but  one  question,  touching  the  sub- 
mission to  the  jury  of  the  special  interrogatory  to  be 
•returned  along  with  their  general  verdict.  The  statute 
provides  that  the  court  may  in  all  cases  instruct  the  jury, 
if  they  render  a  general  verdict,  to  find  upon  particular 
questions  of  fact,  to  be  stated  in  writing :  Section  215, 
Hill's  Ann.  Laws.  In  several  cases  in  this  state,  where 
the  trial  court  had  refused  to  submit  to  the  jury  partic- 
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ular  questions  at  the  request  of  one  of  the  parties  to  the 
action,  it  has  been  held  tliat  it  was  a  matter  wholly 
within  its  discretion,  and,  therefore,  that  this  court 
would  not  review  its  action  in  that  respect :  Swift  v. 
Mulkey,  14  Or.  59  (12  Pac.  76)  ,  Wild  v.  Oregon  Short  Line 
Ry.  Co.,  21  Or.  159  (27  Pac.  954),  Knahtla  v.  Oregon 
Short  Line  Ry.  Co.,  21  Or.  136  (27  Pac.  91).  But  the 
question  here  raised,  where  the  particular  question  had 
been  submitted  under  objection,  is  a  new  one  in  this 
court.  The  ground  of  the  objection  is  that  the  question 
was  inconclusive,  immaterial,  and  misleading,  and  it  is 
insisted  that  by  reason  thereof  it  was  error  to  submit  it. 
The  particular  questions  of  fact  which  the  court  is  em- 
powered to  submit  along  with  the  general  verdict,  by 
statutory  intendment,  should  be  such  as  are  material 
and  pertinent  to  the  issues  involved  in  the  case ;  other- 
wise the  law  could  serve  no  good  purpose :  Maxwell  v. 
Boyne,  36  Ind.  120;  Fowler  v.  Hoffman,  31  Mich.  215; 
Crane  v.  Reeder,  25  Mich.  303.  The  particular  interrog- 
atories to  which  the  statute  relates  were  probably  in- 
tended to  enable  the  court  and  counsel  to  determine  the 
grounds  upon  which  the  jury  has  based  the  general  ver- 
dict ;  but  to  permit  it  to  be  interrogated  touching  matters 
which  could  have  nothing  to  do  with  the  controversy 
could  not  subserve  such  a  purpose,  and  the  tendency  of 
such  a  practice  would  be  to  confuse  and  mislead  the 
jury,  as  it  pertains  to  the  general  result.  So  it  would 
seem,  as  a  general  rule,  that  the  questions  should  relate 
to  some  probative  fact  upon  which  the  rights  of  the 
parties  depend,  and  which  would  be  determinative  of  the 
case,  and  not  to  mere  evidentiary  facts,  which  may  be 
only  prima  facie  evidence  of  other  facts,  or  of  the  fact 
to  be  proved.  It  is  rather  the  ultimate  probative  fact 
from  which  a  conclusion  of  law  is  deducible,  or  one  from 
which  the  existence  of  such  ultimate  fact  necessarily 
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follows,  than  an  intermediate  probative  fact,  not  deter- 
minative in  its  nature,  upon  which  another  or  even  the 
ultimate  fact  may  depend,  to  which  the  statute  pertains  : 
Chicago  &  N,  W,  Ry,  Co.  v.  Dunleavy,  129  111.  132,  143 
(22  N.  E.  15);  Chicago  City  Ry.  Co,  v.  Taylor,  170  111. 
49  (48  N.  E.  831);  Hatfield  v.  Lockwood,  18  Iowa,  296; 
Thoinaa  v.  Schee,  80  Iowa,  237  (45  N.  W.  539).  And 
yet,  says  Adams,  C.  J.,  in  Hawley  v.  C.  B,  &  Q.  Ry.  Co., 
71  Iowa,  721  (29  N.  W.  790),  "We  do  not  say  that  a 
party  may  not  be  entitled  to  have  a  special  interrogatory 
submitted,  even  where  it  is  such  that  an  answer  most 
favorable  to  the  party  would  not  entitle  such  party  to  a 
verdict.''  The  nature  and  form  of  the  particular  ques- 
tion are  largely  within  the  discretion  of  the  trial  judge, 
and  unless  it  is  apparent  that  there  was  a  clear  abuse  of 
such  discretion,  or  unless  the  question  submitted  even 
upon  immaterial  or  inconclusive  matters  was  palpably 
misleading  as  to  the  main  issue,  or  could  not  be  answered 
without  danger  of  confusion  or  misrepresentation  {Phoe- 
nix V.  Lam,  29  Iowa,  352),  it  would  not  afford  ground 
for  reversal.  Now,  the  question  propounded  was  not  of 
a  decisive  fact  from  which  a  conclusion  of  law  is  directly 
deducible,  but  it  was  not  altogether  irrelevant  to  the 
issues  involved,  and  we  cannot  say  that  it  was  an  abuse 
of  the  court's  discretion  to  submit  it.  And,  further- 
more, it  does  not  appear  to  be  of  such  a  nature  as  that 
the  jury  was  probably  misled  by  it,  and  surely  it  might 
have  been  answered  without  confusion  or  misrepresenta- 
tion ;  so  we  conclude  that  the  submission  of  the  question 
was  not  cause  for  reversal. 

Affirmed. 
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Decided  8  November,  1807. 

On   Motion  to    Strike   Out   Parts  of   Respondent's 

Brief. 

[60  Pac.  801.] 

Mr.  Chief  Justice  Moore  delivered  the  opinion. 

7.  This  is  a  motion  to  expunge  from  respondent's  brief 
all  that  portion  of  the  will  of  Levi  White,  deceased,  not 
incorporated  in  the  bill  of  exceptions.  The  record  shows 
that  plaintiffs,  as  heirs  at  law  of  the  deceased,  commenced 
actions  against  the  defendant  and  her  tenants  to  try  the 
title  to,  and  recover  the  possession  of,  certain  real  prop- 
erty of  which  defendant  claimed  to  be  seized  in  fee  by 
the  deed  of  Levi  White.  The  defendant  having  been 
substituted  for  her  tenants,  the  actions  were  consolidated, 
at  the  trial  of  which  the  jury  found  a  special  verdict  to 
the  effect  that  Levi  White  voluntarily  delivered  said  deed 
to  defendant,  for  whom  they  also  returned  a  general 
verdict,  and,  judgment  having  been  rendered  thereon, 
plaintiffs  appeal.  The  bill  of  exceptions  shows  that  in 
the  will  left  by  the  deceased  he  made  no  devise  of  any  of 
the  real  property  in  question,  but  provided  therein  for  the 
plaintiffs  by  name,  and  in  the  ninth  paragraph  thereof 
the  testator  explains  his  reason  for  not  making  further 
allowances  to  them.  This  paragraph  only  is  set  out  in 
the  bill  of  exceptions,  but  counsel  for  respondents  have 
published  in  their  brief  what  purports  to  be  a  copy  of 
the  will,  all  of  which  appellants  move  to  strike  out,  ex- 
cept said  paragraph  nine.  If  this  was  a  proceeding  for 
the  retaxation  of  costs  on  appeal,  by  reason  of  the  pub- 
lication of  immaterial  matter  in  respondent's  brief,  the 
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necessity  for  a  motion  to  strike  out  would  be  apparent, 
in  which  case  if  it  should  seem  that  such  matter  had 
been  intentionally  inserted  with  a  view  to  augment  the 
expense  of  the  trial,  the  motion  to  eliminate  should,  in 
justice,  be  allowed ;  but  before  the  cause  has  been  tried, 
we  fail  to  see  wherein  the  appellants  have  been  or  can  be 
injured  by  the  publication  of  which  they  complain.  In 
the  preparation  of  briefs,  counsel  for  the  parties  litigant 
must  be  allowed  to  exercise  a  liberal  discretion  in  deter- 
mining what  matter  should  be  inserted  or  excluded  there- 
from, or  if  this  court  is  to  assume  and  exercise  the  func- 
tions of  a  censor,  and  thereby  prohibit  the  publication 
of  briefs,  except  such  as  meet  its  approval,  the  practice 
might  result  in  the  impairment  of  their  usefulness.  The 
object  of  a  brief  is  to  lessen  the  labors  of  the  judges  of 
appellate  tribunals,  and  it  will  be  admitted  that  the  labor 
demanded  of  them  in  the  consideration  of  c^^uses  is  always 
in  an  inverse  ratio  to  the  amount  of  care  and  thought 
expended  by  counsel  in  the  preparation  of  their  briefs. 
Such  being  the  case,  it  would  be  highly  improper  to 
strike  from  a  brief  anything  that  might  tend  to  aid  the 
court  in  the  performance  of  its  duties.  In  the  case  at 
bar  it  is  not  claimed  that  the  matter  assailed  in  the  brief 
is  sham,  frivolous,  or  impertinent,  thereby  necessitating 
prompt  action  to  protect  the  dignity  of  the  court,  and 
hence  it  follows  that  the  motion  must  be  overruled,  and 
it  is  so  ordered. 

Motion  Overruled. 

84  Ob.— II. 
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Argued  28  November,  1896 ;  decided  S  January,  1890. 
FIRST  NATIONAI.  BANK  v.  HOTEY. 

[56  Pac.  585.] 

Plkadino— Right  of  Action— Money  Had  and  Recbived.— Where  the 
maker  of  a  note  delivered  money  to  a  bank  to  be  forwarded  to  the  payee  and 
applied  on  his  note,  and  the  bank  delivered  it  to  another  bank,  with  instruc- 
tions to  pay  It  to  the  payee  generally,  the  latter  bank  was  not,  on  falling  to 
pay  over  the  money,  liable  to  an  indorsee  of  the  note  as  for  money  had  and 
received ;  there  being  no  obligation  on  its  part  to  pay  it  to  the  indorsee,  or  to 
see  that  it  was  applied  on  the  note. 

From  Lane  :     J.  C.  Fullerton,  Judge. 

Action  by  the  First  National  Bank  of  Eugene  against 
A.  G.  Hovey  and  others.  From  a  judgment  for  defend- 
ant, sustaining  a  demurrer  to  the  complaint,  plaintiflF 
appeals. 

Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Air.  Geo.  B.  Dorris. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  A.  C.  Woodcock. 

Mr.  Chief  Justice  Wolverton  delivered  the  opinion. 

This  is  an  action  for  money  had  and  received,  the 
complaint  averring  in  substance,  omitting  such  allega- 
tions as  are  formal  merely,  that  on  December  9,  1892, 
the  plaintiff  loaned  J.  M.  Kitson  $2,000,  and  as  evidence 
thereof  took  his  promissory  note,  payable  on  demand, 
which  remains  unpaid ;  that,  to  secure  the  payment 
thereof,  Kitson  indorsed  to  plaintiff  a  certain  promissory 
note,  made,  executed,  and  delivered  to  him  June  15, 
1892,  by  James  McCoy,   James  H.  McCoy,  and  S.  J. 
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McCoy,  calling  for  the  sum  of  $3,000,  payable,  with 
interest,  on  or  before  December  31,  after  date,  and  that 
plaintiff  was,  on  January  6,  1893,  and  now  is,  the  holder 
of  said  note,  and  entitled  to  receive  payment  thereof; 
that  on  January  6,  1893,  the  said  James  H.  McCoy 
delivered  to  the  First  National  Bank  at  Oaksdale,  Wash- 
ington, the  sum  of  $2,000,  to  be  transmitted  to  Kitson 
at  Eugene  City,  to  apply  on  said  note,  which  sum  was 
telegraphed  to  the  said  Lane  County  Bank  (the  defend- 
ants) on  the  same  day,  with  instructions  to  pay  it  to 
Kitson  ;  that  the  defendants  received  said  sum  of  $2,000, 
but  have  not  paid  the  same,  or  any  part  thereof,  to 
Kitson,  but  converted  it  to  their  own  use ;  that  Kitson 
was  authorized  and  directed  by  McCoy  to  credit  said 
sum  on  the  said  $3,000  note  then  in  the  hands  of  plain- 
tiflF  as  indorsee,  which  sum  it  is  entitled  to  receive  from 
defendants  ;  that  defendants  are  indebted  to  the  plaintiff 
in  the  said  sum  of  $2,000  for  money  had  and  received  to 
the  use  and  benefit  of  plaintiff,  and  that  before  the  com- 
mencement of  the  action  plaintiff  demanded  the  same 
from  defendants.  To  this  complaint  a  general  demurrer 
was  filed,  which  was  sustained,  and,  judgment  being 
entered  dismissing  the  action,  and  for  costs  and  disburse- 
ments, the  plaintiff  appeals. 

The  suflSciency  of  the  complaint  in  stating  a  cause  of 
action  is  challenged  by  the  demurrer.  It  is  contended 
that  James  H.  McCoy  caused  the  money  involved  to  be 
transmitted  to  the  defendant's  bank  for  Kitson,  to  be 
applied  upon  the  said  McCoy  note  indorsed  to  plaintiff, 
and  that  it  thereby  became  the  plaintiff's  duty  to  see  that 
it  was  so  applied.  The  principle  involved  by  the  contro- 
versy is  that  whenever  one  party  has  in  his  hands  money 
which  belongs  to  another,  and  which  he  is  not  entitled 
to  and  cannot  in  good  conscience  retain  as  against  that 
other,  the  law,  notwithstanding  a  want  of  privity  between 
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the  parties,  will  imply  a  promise  upon  his  part  to  pay  it 
over,  and  require  him  to  disburse  the  fund  according  to 
the  tenor  of  such  implied  obligation.  Mr.  Chief  Justice 
Bean,  in  Washburn  v.  Investment  Co.^  26  Or.  436  (38  Pac. 
621) ,  said  :  * 'Where  one  person  receives  a  fund  or  prop- 
erty from  another,  and  instead  of  paying  him  therefor,  is 
allowed  to  retain  the  consideration  under  an  agreement 
to  pay  it  to  the  creditor  of  the  other  party,  *  *  *  it 
would  be  just  and  proper  that  such  third  party  should 
have  the  right  to  maintain  an  action  on  the  contract  in 
his  own  name."  The  rule  is  an  exception  to  the  general 
one  requiring  the  existence  of  privity,  without  which  the 
contract  cannot  be  enforced  :  Mr.  Justice  Strong,  in  Na- 
tional Bank  v.  Grand  Lodge ^  98  U.  S.  123,  says:  "No 
doubt  the  general  rule  is  that  such  a  privity  must  exist. 
But  there  are  confessedly  many  exceptions  to  it.  One  of 
them,  and  by  far  the  most  frequent  one,  is  the  case  where, 
under  a  contract  between  two  persons,  assets  have  come 
to  the  promisor's  hands  or  under  his  control  which  in 
equity  belong  to  a  third  person.  In  such  case  it  is  held 
that  the  third  person  may  sue  in  his  own  name.  But 
then  the  suit  is  founded  rather  on  the  implied  undertak- 
ing the  law  raises  from  the  possession  of  the  assets  than 
on  the  express  promise." 

A  case  much  to  the  purpose  is  that  of  Hall  v.  Mars- 
ton,  17  Mass.  574,  wherein,  upon  the  statement  con- 
tained in  the  headnote,  as  follows:  "A,  being  the 
debtor  of  B  in  the  sum  of  $1,300,  and  also  of  C  in  the 
sum  of  $400,  and  being  abroad,  remitted  to  B  a  bill  of 
exchange  for  $1,000,  with  directions,  when  the  amount 
should  be  received,  to  pay  to  C  $200,"  it  was  held  that 
C  thus  acquired  a  right  of  action  against  B  for  the  money 
which  A  had  directed  should  be  paid  to  him.  But  that 
doctrine  is  so  well  established  it  is  quite  unnecessary  to 
extend  the  discussion :     Arnold  v.  Lyman,  17  Mass.  400 
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(9  Am.  Dec.  154);  Melkn  v.  Whipple,  1  Gray,  317,  322 ; 
Carnegie  v.  Morrison,  2  Mete.  (Mass.),  381,  401 ;  Bank  of 
the  Metropolis  v.  First  National  Bank,  19  Fed.  301 ;  Perry 
V.  Swasey,  12  Cush.  36;  Bohanan  v.  Pope,  42  Me.  93; 
Wyman  v.  Smith,  2  Sandf.  331 ;  Donkersley  v.  Levy,  38 
Mich.  54;  Warren  v.  Batchelder,  16  N.  H.  580;  Roberts 
V.  Ely,  113  N.  Y.  128  (20  N,  £.606).  The  action  for 
money  had  and  received  is  appropriate  and  commensu- 
rate to  the  pui-pose :  Hoxter  v.  Poppleton,  9  Or.  481 ; 
Chapman  y.  Forbes,  123  N.  Y.  532  (26  N.  E.  3).  See, 
also,  Roberts  v.  Ely,  113  N.  Y.  128  (20  N.  E.  606),  and 
Hall  V.  Marston,  17  Mass.  574,  and  other  cases  cited. 

The  statement  of  the  complaint  is  that  McCoy  deliv- 
ered to  the  Oaksdale  Bank  the  sum  of  $2,000  to  be  trans- 
mitted to  Kitson  to  apply  on  the  McCoy  note,  and  that 
the  Oaksdale  Bank  telegraphed  it  to  the  Lane  County 
Bank,  with  instructions  to  pay  the  same  to  Kitson. 
Now,  under  the  averments,  the  Lane  County  Bank  would 
have  discharged  its  obligations  to  McCoy  or  the  Oaksdale 
Bank  whenever  it  paid  the  money  to  Kitson,  and  there- 
upon it  would  have  become  the  duty  of  Kitson  to  apply 
it  upon  the  note  held  by  plaintiff.  The  Lane  County 
Bank  was  not  charged  with  any  duty  to  pay  the  money 
to  the  plaintiff,  or  to  see  that  it  was  applied  upon  McCoy's 
note.  And  in  this  aspect  it  cannot  be  said  that  the  Lane 
County  Bank  has  in  its  hands  funds  belonging  to  the 
plaintiff  which  in  equity  and  good  conscience  it  cannot 
withhold,  and  hence  the  complaint  is  insufficient  to  sup- 
port the  action.  If  the  Lane  County  Bank's  instructions 
bound  it  to  the  duty  of  seeing  that  the  money  was  applied 
upon  the  McCoy  note,  then  we  presume  the  law  would 
imply  a  promise  upon  the  part  of  the  Lane  County  Bank 
to  pay  it  to  plaintiff,  and  the  action  would  lie.  But  if 
the  money  was  in  the  meantime  recalled  or  otherwise 
disposed  of   by  direction  of   McCoy,   and  prior  to  the 
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commencement  of  the  action,  the  obligation  would  not 
remain  to  pay  it  to  the  plaintiff.  In  this  view,  the  com- 
plaint is  otherwise  defective  in  not  stating  that  the 
defendants  still  held  and  retained  such  money  to  the  use 
and  benefit  of  plaintiff.  Hence  there  was  no  error  in 
sustaining  the  demurrer,  but  the  cause  will  be  remanded 
for  such  other  and  further  proceedings  as  may  seem  perti- 
nent, not  inconsistent  with  this  opinion. 

Affirmed  and  Remanded. 


Decided  19  December,  1898. 

PORTL.AND  TRUST  CO.  v,  NUNN. 

[55Pac.441.] 

Liability  of  Grantee  of  Mortgaged  Property.— The  grantee  of  mortgaged 
premises  under  a  deed  reciting  that  he  assumes  and  agrees  to  pay  the  mort- 
gage debt  is  not  personally  liable  to  the  mortgagee,  if  his  immediate  grantor 
was  not  personally  bound :  Young  Men^a  Association  v.  Orofty  84  Or.  106,  fol- 
lowed. 

From  Multnomah  :     Loyal  B.  Stearns,  Judge. 

Suit  to  foreclose  a  mortgage.     Plaintiff  appeals. 

Affirmed. 
Messrs,  Bernstein  &  Cohen  for  appellant. 

Mr.  Lawrence  A,  McNary  for  respondent. 

Mr.  Justice  Moore  delivered  the  opinion. 

This  is  a  suit  to  foreclose  a  real  estate  mortgage,  and 
to  recover  any  deficiency  that  may  remain  after  the  sale 
of  the  mortgaged  premises  from  a  grantee  thereof,  who 
had  assumed  and  agreed  to  pay  the  mortgage  debt,  not- 
withstanding his  immediate  grantors  were  not  personally 
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liable  therefor.  It  is  alleged  in  the  complaint  that  E.  A. 
and  Adith  L.  Stearns,  on  November  9,  1890,  executed  to 
plaintiflF,  as  trustee  for  the  American  Fire  Insurance 
Company,  of  Philadelphia,  a  mortgage  upon  lots  7  and 
8,  in  block  82,  in  Carter's  Addition  to  the  City  of  Port- 
land, Oregon,  to  secure  the  payment  of  a  promissory 
note  for  $2,000,  due  in  three  years,  with  interest  at  eight 
per  cent,  per  annum,  payable  quarterly ;  that  E.  A.  and 
Adith  L.  Stearns  thereafter  conveyed  said  premises  to 
G.  M.  Stearns,  subject  to  the  mortgage;  that  G.  M. 
Stearns  and  his  wife,  on  April  16,  1891,  conveyed  said 
land  to  Richard  Nunn,  who,  as  a  part  of  the  considera- 
tion therefor,  accepted  a  deed  which  recited  that  he  as- 
sumed and  agreed  to  pay  the  said  mortgage  debt ;  that 
on  March  20, 1893,  Nunn  conveyed  the  said  lots  to  Hattie 
De  Burgh,  who  also  covenanted  to  pay  the  said  debt ; 
that  Mrs.  De  Burgh  and  her  husband,  on  August  22, 
1894,  conveyed  the  premises  to  the  Telfer  &  Stearns  Real 
Estate  Company,  a  corporation.  The  complaint  is  other- 
wise in  the  usual  form,  and  prays  for  a  personal  judg- 
ment against  E.  A.  and  Adith  L.  Stearns,  Richard  Nunn, 
and  Hattie  De  Burgh.  The  defendant  Nunn,  appearing 
for  himself  only,  demurred  to  the  complaint  on  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  suit  against  him,  and,  the  demurrer  having 
been  sustained,  plaintiff  declined  to  amend  its  complaint, 
whereupon  the  suit  was  dismissed  as  to  Nunn,  and  plain- 
tiff ajppeals. 

The  question  presented  by  this  appeal  was  considered 
in  the  case  of  Yoimg  Men* 8  Association  v.  Croft,  34  Or. 
106  (55  Pac.  439),  and  decided  adversely  to  plaintiff's 
contention,  and  for  the  reasons  announced  in  that  case, 
the  decree  is  affirmed. 

Affirmed. 
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Decided  3  January;  rehearing  denied  13  March,  1880. 
WARREN  V.  DE  FORCE. 

[65  Pac.  682.] 

1.  Public  Lands— Right  to  Pubchasb  Tidb  Land.— A  purchaser  of  public 

lands  under  Laws,  1878,  p.  41, 1  5,  providing,  inter  aliOf  that  an  application  to 
purchase  shall  be  accompanied  by  an  affidavit  that  the  purchaser  has  not 
directly  or  indirectly  made  any  previous  purchase  of  lands  ftrom  the  state, 
which,  together  with  the  lands  described  in  his  application,  exceed  a  stated 
amount,  depending  on  the  class  of  land,  is  not  entitled  to  purchase  the  maxi- 
mum acreage  of  either  class  without  regard  to  his  previous  purcliase  of  lands 
belonging  to  the  other  class;  in  other  words,  a  purchaser's  right  is  exhausted 
by  purchasing  the  maximum  acreage  of  any  one  class. 

2.  Equity  Jubisdiction.— Plaintiff  bought  public  tide  lands  of  school  commis- 

sioners by  falsely  swearing  that  he  had  not  previously  purchased  three  hun- 
dred and  twenty  acres  of  state  lands.  The  commissioners  executed  no  deed 
to  him,  and  thereafter  sold  and  conveyed  the  lands  to  defendant,  who  knew 
of  plaintiff's  purchase.  Held^  that  plaintiff  was  not  equitably  entitled  to  any 
relief,  as  the  statute.  Laws,  1878,  p.  41,  %  5,  authorizes  the  commissioners  to  sell 
only  three  hundred  and  twenty  acres  of  state  lands  to  a  single  settler. 

From  Clatsop  :     Thos.  A.  McBride,  Judge. 

Suit  by  P.  C.  Warren  and  another  against  J.  H.  De 
Force  and  others  to  have  defendant,  Sarah  De  Force, 
decreed  to  hold  the  legal  title  to  certain  land  in  trust  for 
plaintiffs.     Decree  for  defendants,  and  plaintiffs  appeal. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of  Ful- 
ton Bro8,^  with  an  oral  argument  by  Mr,  Chas.  W.  Fulton. 

For  respondent  there  was  a  brief  over  the  name  of 
John  II.  &  A.  M.  Smith,  and  Wm.  M,  La  Force,  with  an 
oral  argument  by  Mr.  John  H,  Smith. 

Mr.  Justice  Bean  delivered  the  opinion. 

This  is  a  contest  between  different  purchasers  of  the 
same  land  from  the  state.     The  facts  are  that  on  Febru- 


Jan.  1899.]         Warren  v.  De  Force.  169 

ary  28, 1893,  the  plaintiff  D.  K.  Warren  applied  to  the 
Board  of  School  Land  Commissioners  to  purchase 
twenty-seven  and  eighty-eight  one-hundredth s  acres  of 
tide  lands  in  Clatsop  County,  fronting  and  abutting  on 
the  donation  claims  of  Eberman  and  Coffinbury,  and  lot 
1,  of  section  15,  township  8  N.,  of  range  10  W.,  and 
paid  the  state  the  appraised  value  thereof.  His  applica- 
tion, being  in  the  form  required  by  statute,  was  ap- 
proved, and  a  deed  made  to  him,  but,  by  mistake  of  the 
clerk  of  the  board,  the  tide  land  in  front  of  lot  1  was 
omitted  therefrqm.  Thereafter,  and  in  February,  1893, 
the  defendant  Sarah  De  Force,  with  knowledge  of  plain- 
tiff's prior  application,  applied  for  and  purchased  from 
the  board  of  commissioners  the  tide  land  in  front  of  lot 
1,  and  received  a  deed  therefor,  and  the  object  of  this 
suit  is  to  have  her  decreed  to  hold  the  legal  title  of  such 
land  in  trust  for  Warren  and  his  co-plaintiff,  who  has 
succeeded  to  an  undivided  half  of  his  interest  therein. 
As  a  part  of  and  accompanying  his  application,  Warren 
filed  an  affidavit  made  by  himself,  of  the  kind  and  sub- 
stance required  of  persons  applying  to  purchase  state 
lands  by  the  statute  in  force  at  that  time,  in  which  he 
states,  among  other  things,  that  he  had  not  made  any 
previous  purchase  of  lands  from  the  state,  which,  to- 
gether with  the  lands  described  in  the  application,  would 
exceed  three  hundred  and  twenty  acres,  although,  as  it 
is  now  admitted,  he  had  in  fact  prior  to  that  time  pur- 
chased from  the  state  more  than  four  hundred  acres  of 
land  in  his  own  name  and  right.  Upon  these  facts,  the 
court  below  held  that  plaintiffs  were  not  entitled  to  any 
relief  in  this  suit,  because  Warren  had  exhausted  his 
right  to  purchase  lands  of  the  state  prior  to  his  applica- 
tion for  the  lands  in  controversy ;  and  this  is  practically 
the  only  question  in  the  case. 

1.     Warren's   application  was   made  under  the   pro- 
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visions  of  the  act  of  October  18, 1878  (Laws  1878,  p.  41) . 
By  section  3  of  this  act  it  is  provided  that  the  Board  of 
Commissioners  for  the  Sale  of  School  and  University 
Lands  '*are  hereby  authorized  and  required  to  sell  school 
and  university,  capitol  building  lands,  land  granted  to 
the  state  by  the  United  States  adjoining  salt  springs, 
lands  granted  the  state  for  the  purpose  of  internal  im- 
provement, and  agricultural  college  lands  which  have 
been,  or  may  hereafter  be,  selected,  to  actual  settlers,  in 
such  quantities  as  they  may  deem  advantageous  to  the 
state,  not  exceeding  a  half  section  to  any  one  settler,  and 
not  exceeding  one  hundred  and  sixty  acres  to  any  one 
person  not  a  settler."  Section  4  provides  that  "Such 
board  of  commissipners  are  further  authorized  to  sell 
swamp  and  overflowed  lands,  which  may  have  been  or 
may  hereafter  be  selected,  as  fast  as  such  selections  are 
segregated  and  approved,  as  required  by  the  laws  of  the 
United  States  granting  such  lands  to  the  stat« ;  and  tide 
and  overflowed  lands  on  the  sea  coast,  owned  by  the 
state,  in  such  quantities  as  they  shall  deem  most  advan- 
tageous to  the  state,  not  exceeding  three  hundred  and 
twenty  acres  to  any  one  person."  And  section  5  pro- 
vides that  all  applications  to  purchase  any  of  the  lands 
of  this  state  "shall  be  accompanied  by  the  affidavit  of 
the  applicant,  taken  before  some  notary  public  or  county 
clerk,  to  the  eff*ect  that  he  is  eighteen  years  of  age,  is  a 
citizen  of  the  United  States,  or  has  declared  his  intention 
to  become  such ;  that  he  is  a  citizen  of  this  state ;  that 
he  has  not  directly  or  indirectly  made  any  previous  pur- 
chase of  lands  from  the  state,  or  any  one  for  him,  which, 
together  with  the  lands  described  in  the  application, 
exceed — in  case  such  application  is  for  the  purchase  of 
any  of  the  lands  specified  in  the  third  section  of  this  act 
by  a  settler — ^three  hundred  and  twenty  acres,  or,  in  case 
of  a  non-settler,  one  hundred  and  sixty  acres,  or,  if  the 
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application  is  for  the  purchase  of  any  lands  specified  in 
the  fourth  section  of  this  act,  three  hundred  and  twenty 
acres." 

The  contention  for  the  plaintiffs  is  that  by  sections  3 
and  4  the  state  lands  are  divided  into  two  classes,  and 
that  a  qualified  purchaser  is  entitled  to  purchase  the 
maximum  acreage  of  either  class  without  regard  to  his 
previous  purchase  of  lands  belonging  to  the  other,  and 
hence  the  fact  that  Warren  had  purchased  more  than 
three  hundred  and  twenty  acres  of  other  land  did  not 
disqualify  him  from  purchasing  the  maximum  acreage 
of  tide  lands  as  provided  in  section  4  of  the  act.  But  it 
seems  to  us  the  vice  of  this  argument  lies  in  the  fact 
that  neither  section  3  nor  4  undertakes  to  define  the 
qualification  of  a  purchaser  of  state  lands.  They  pro- 
vide the  maximum  acreage  which  may  be  sold  by  the 
board  to  any  one  person  of  the  several  classes  of  land, 
but  do  not  declare  to  whom  it  may  be  sold.  They  define 
the  rights  and  powers  of  the  board,  but  the  qualification 
of  a  purchaser  is  found  in  section  5,  which  provides,  in 
effect,  that  he  must  be  over  the  age  of  eighteen  years,  a 
citizen  of  the  United  States  or  one  who  has  declared  his 
intention  to  beconle  such,  a  citizen  of  this  state,  and  one 
who  has  not  directly  or  indirectly  made  any  previous 
purchase  of  lands  from  the  state  which,  together  with 
the  lands  described  in  his  application,  exceed,  in  case  of 
an  application  for  the  purchase  of  the  lands  specified  in 
section  3,  one  hundred  and  sixty  acres  if  a  non-settler, 
and  three  hundred  and  twenty  acres  if  a  settler ;  and,  if 
the  application  be  for  the  purchase  of  swamp  or  tide 
lands,  three  hundred  and  twenty  acres.  The  language 
of  section  5  is  clear  and  unambiguous.  It  plainly  makes 
any  previous  purchase  of  state  lands  which,  together 
with  those  described  in  his  application,  exceed  the  maxi- 
mum acreage,  as  much  of  a  disqualification  as  a  want  of 
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the  requisite  age,  residence,  or  citizenship.  It  seems  to 
have  been  the  intention  of  the  legislature  to  limit  the 
quantity  of  land  which  any  one  person  might  purchase 
from  the  state  under  any  circumstances  to  three  hundred 
and  twenty  acres.  This,  to  our  minds,  is  the  only  fair 
construction  which  can  be  given  to  the  act,  and  finds 
support  in  the  fact  that  in  1891  the  legislature  so  amended 
the  law  that  an  applicant  for  the  purchase  of  tide  lands 
is,  since  that  time,  only  required  to  swear  that  he  had 
not  made  any  previous  purchase  of  similar  lands,  which, 
together  with  those  described  in  his  application,  exceeds 
three  hundred  and  twenty  acres.  Under  this  view, 
Warren  was  not  a  qualified  purchaser  at  the  time  he 
made  the  application  to  purchase  the  tide  lands  in  con- 
troversy, and  therefore  the  plaintiffs  have  no  standing 
in  a  court  of  equity  to  proceed  against  the  defendant  to 
have  her  declared  the  holder  of  the  legal  title  subse- 
quently acquired  in  trust  for  them  on  account  of  any 
contract  or  agreement  the  Board  of  School  Land  Com- 
missioners may  have  been  induced  to  make  with  Warren 
by  reason  of  his  false  affidavit  and  application.  It  is 
true  that  under  the  construction  thus  adopted  a  non- 
settler  might,  as  suggested  by  counsel,  have  purchased 
one  hundred  and  sixty  acres  of  land  belonging  to  the 
class  defined  in  section  3,  and  thereafter  purchase  one 
hundred  and  sixty  acres  of  tide  land,  or  three  hundred 
and  twenty  acres  in  all,  while,  if  he  first  purchased  one 
hundred  and  sixty  acree  of  tide  land,  he  could  not  there- 
after purchase  any  of  the  other  class.  So  that  the 
quantity  of  land  which  he  might  lawfully  purchase 
would  depend  upon  the  order  in  which  he  made  his 
applications, —  an  incongruity  which  the  legislature 
recognized  and  remedied  in  1887 :  Laws,  1887,  p.  73  ; 
Hill's  Ann.  Laws,  §  3618. 

2.     The  contention  is  also  made  that  the  defendant  has 
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no  right  to  question  the  regularity  of  the  sale  to  Warren, 
or  of  his  qualifications  to  purchase,  as  such  questions 
can  be  raised  only  by  the  state  in  a  direct  proceeding,  or 
by  some  one  having  superior  equities  to  those  of  the 
plaintiffs.  There  would  be  much  force  in  this  argument 
if  the  state  had  in  fact  conveyed  to  Warren  the  land 
intended  to  be  purchased  by  him,  prior  to  the  date  of  the 
conveyance  to  defendant.  But  he  has  no  title  whatever 
to  the  premises  in  controversy.  The  plaintiffs  are  at- 
tempting to  assert  some  equity  which  they  claim  to  be 
superior  to  that  of  the  defendant,  who  is  the  holder  of 
the  legal  title  by  conveyance  from  the  state ;  but  before 
they  can  prevail  in  such  a  proceeding  they  must  show 
that  their  equities  are  superior  to  hers,  and  this  they 
cannot  do,  because  it  appears  that  Warren  was  not  a 
qualified  purchaser  from  the  state,  and  therefore  had  no 
right  to  purchase  the  land  at  the  time  he  applied  for  it, 
nor  did  he  acquire  any  rights  by  such  application  which 
a  court  of  equity  will  enforce  as  against  a  subsequent 
purchaser  of  the  legal  title.  It  follows  from  these  views 
that  the  decree  of  the  court  below  must  be  affirmed,  and 
it  is  so  ordered. 

Affirmed. 


Decided  6  December,  1888 ;  rehearing  denied  8  April,  1889. 
STATE  V.  TURNER. 

[55  Pac.  82.] 

Pilots  and  PrLOTAOis.*— A  master  of  a  tugboat  which  is  towing  a  vessel  lashed 
alongside,  who  directs  the  movements  of  the  tow  by  orders  to  its  crew  flrom 
the  tug,  is  not  a  pilot,  and  is  not  engaged  in  an  act  of  pilotage  under  section 
1908,  mil's  Ann.  Laws. 

Pii^OT  Drfined.— A  pilot  is  a  person  who  boards  a  vessel  at  a  particular  place 
for  the  purpose  of  guiding  her  through  a  channel,  or  from  or  into  a  port. 


*NoTE.— The  authorities  on  the  liability  of  a  vessel  or  its  owner  for  compul- 
sory pilotage  fees  are  found  in  a  note  to  Clayton  v.  Hebb^  88  L.  R.  A.  177.  See,  also, 
a  note  on  pilots  and  their  charges,  27  Am.  St.  Rep.  657.— Repobter. 
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From  Clatsop  :     Thos.  A.  McBride,  Judge. 

Joseph  Turner  appeals  from  a  judgment  fining  him 
$25  for  acting  as  a  pilot  for  a  sailing  vessel  on  the  Co- 
lumbia River  without  a  pilot's  license. 

Reversed. 

For  appellant  there  was  a  brief  over  the  names  of  Wil- 
liams^ Wood  &  Linthiciim,  and  C.R,  Thomson y  with  an  oral 
argument  by  Mr,  Stewart  Brian  Linthicum. 

For  the  state  there  was  a  brief  over  the  names  of  Cicero 
M,  Idleman,  Attorney -General,  T.  J,  Cleeton,  District-At- 
torney, James  Gleason^  and  Fulton  Bros.\  with  an  oral 
argument  by  Messrs.  Idleman  and  Gleason. 

Mr.  Justice  Moore  delivered  the  opinion. 

The  defendant  was  convicted  of  piloting  on  the  Colum- 
bia River  without  a  license  ;  and,  having  been  sentenced 
to  pay  a  fine  of  $25,  he  appeals,  assigning  certaih  alleged 
errors,  only  one  of  which  requires  consideration  in  deter- 
mining the  issues  presented. 

The  undisputed  facts  are  that  defendant  has  not  been 
licensed  as  a  pilot  by  the  Board  of  Pilot  Commissioners 
of  the  State  of  Oregon,  nor  was  he  the  master  or  owner 
of  the  vessel  which  lie  was  accused  of  piloting.  He  was, 
however,  master  of  the  steam  tug  Oklahoma,  and  on 
May  7,  1897,  ran  her  alongside  of,  and  made  fast  to,  the 
Japanese  bark  Tenkio  Maru,  which  he  towed  in  the 
Columbia  and  Willamette  rivers  from  Astoria  to  Port- 
land, arriving  at  the  destination  the  next  day.  The 
defendant,  being  unable  to  steer  the  tow  by  the  rudder 
of  the  tug  alone,  gave  orders  from  the  pilot  house  of  the 
steamer  to  the  Japanese  sailors,  who  steered  the  bark 
under  his  directions.     He  offered  to  show  that  he  was 
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duly  licensed  as  master  and  pilot  of  steam  vessels,  and 
authorized  by  the  Federal  Inspector  of  Steamboats  to 
navigate  the  waters  of  the  Columbia  and  Willamette 
rivers  and  their  tributaries ;  but  the  court,  holding  that 
such  license  afforded  no  defense  to  the  action,  refused  to 
permit  it  to  be  received  in  evidence,  to  which  ruling 
defendant  excepted. 

It  is  contended  by  defendant's  counsel  that  the  bark 
having  been  made  fast  to  the  side  of  the  tugboat  rendered 
them  a  single  vessel  under  steam  ;  that  their  client  hav- 
ing been  duly  licensed,  under  the  laws  of  the  United 
States,  as  a  master  and  pilot  of  steam  vessels,  had  the 
right,  while  on  board  of  the  tugboat,  to  direct  its  course, 
and  in  doing  so  was  authorized,  when  necessary,  to 
demand  and  receive  the  assistance  of  those  who  operated 
the  rudder  of  the  tow,  to  enable  him  to  keep  the  tug- 
boat in  the  channel,  in  view  of  which  no  offense  was 
committed  by  him  in  towing  the  vessel  over  the  pilot 
grounds,  and  hence  the  court  erred  in  refusing  to  dis- 
charge him  when  the  state  rested.  In  considering  the 
question  presented,  it  will  be  assumed  that  defendant 
had  been  duly  licensed  as  a  master  and  pilot  of  steam 
vessels,  under  the  laws  of  the  United  States ;  and,  if 
such  license  constituted  a  defense  to  the  action,  it  neces- 
sarily follows  that  the  court  erred  in  refusing  to  permit 
it  to  be  received  in  evidence. 

A  tugboat  is  not  a  public  carrier,  and  hence  is  not  an 
insurer  of  the  vessels  towed  by  her,  notwithstanding 
which,  to  avoid  accidents  to  such  vessels  resulting  from 
the  ignorance  or  carelessness  of  the  master  of  the  tug, 
certain  rules  in  aid  of  navigation  have  been  adopted  by 
the  courts,  one  of  which  is  that  when  a  tugboat  is 
lashed  to  a  tow,  the  identity  of  the  latter,  so  long  as  this 
union  exists,  is  merged  in  the  former,  and  under  this  legal 
fiction  they  are  treated  as  a  single  vessel  under  steam  : 
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16  Am.  &  Eng.  Enc.  Law  (1  ed.),  319;  The  Johnson, 
76  U.  S.  (9  Wall.),  146;  The  Northern  Belle,  76  U.  S. 
(9  Wall.),  526  ;  Sturgis  v.  Boyer,  65  U.  S.  (24  How.)  110; 
The  Civilta,  103  U.  S.  699:  TJie  Pennsylvania,  3  Ben. 
215,  Fed.  Cas.  No.  10,946 ;  The  Merrimac,  2  Sawy.  586, 
Fed.  Cas.  No.  9,478;  The  Fred  W.  Chase,  31  Fed.  91; 
Th^  Bordentown,  40  Fed.  682;  The  Columbia,  19  C.  C. 
A.  436,  73  Fed.  226;  Sproul  y ,  Ilemmingway ,  14  Pick.  1 
(25  Am.  Dec.  350).  The  application  of  this  rule  makes 
the  tugboat  liable  to  the  vessel  to  which  she  is  attached 
for  any  injury  which  the  latter  may  sustain  in  conse- 
quence of  the  want  of  reasonable  skill  and  care  on  the 
part  of  the  master  of  the  tugboat,  whose  mind  controls 
the  nrovements  and  directs  the  course  of  the  united  ves- 
sels thus  committed  to  his  charge.  It  has  been  held  that 
this  unity  of  power  and  weight  imposes  upon  the  master 
of  the  tugboat  the  duty  of  knowing  the  location  and 
character  of  all  obstructions  to  navigation  that  may  be 
discovered  by  the  exercise  of  reasonable  diligence  ;  to  be 
acquainted  with  the  various  configurations  of  the  bottom 
of  the  channel,  the  course  thereof  and  the  depth  of 
water  thereon ;  and  also  to  understand  the  velocity  of 
the  current,  the  state  of  the  tide,  and  the  effect  of  the 
wind,  so  far  as  either  may  tend  to  divert  the  combined 
vessels  from  pursuing  their  proper  passage.  The  Lady 
Pike,  88  U.  S.  (21  Wall.),  1;  The  Margaret,  94  U.  S. 
494;  The  Effie  J.  Simmons,  6.  Fed.  639;  Tlie  Henry 
Chapel,  10  Fed.  777;  The  Narragansett,  20  Fed.  394; 
The  Ellen  McGovern,  27  Fed.  868 ;  The  Robert  H.  Bur- 
n^ett,  30  Fed.  214.  When  a  steam  tug  is  engaged  to  tow 
a  vessel  in  charge  of  a  pilot,  the  captain  of  the  tug  is 
bound  to  obey  the  orders  of  the  pilot,  whose  duty  it  is  to 
superintend  her  navigation  :  The  Energy,  3  L.  R.  Adm. 
&  Ecc.  48.  When  given  charge  he  becomes  pro  hac  vice 
the  master  of  the  tow,  whether  he  occupies  a  position 
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upon  her  deck,  or  upon  the  boat  which  furnishes  the 
motive  power.  Wilson  v.  Charleston  PiloVs  Association^ 
57  Fed.  227.  With  these  preliminary  observations  upon 
the  unity  of  the  tug  and  tow,  and  of  the  duty  which  the 
master  of  the  tug  owes  to  the  tow  when  acting  in  the 
dual  character  of  pilot  and  master,  the  statute  relating 
to  pilotage  will  be  examined,  with  a  view  of  ascertaining 
what  acts  constitute  a  violation  thereof. 

An  act  of  the  legislative  assembly,  approved  October 
20,  1882  (Laws,  1882,  p.  15),  incorporated  in  Hill's  Ann. 
Laws  as  sections  3892  et  seq.,  defines  the  pilotage  grounds 
of  the  Colombia  River  Bar,  and  of  the  Columbia  and 
Willamette  rivers  and  their  tributaries  ;  creates  a  board 
of  pilot  commissioners,  and  authorizes  the  members 
thereof  to  license  pilots  therefor ;  exempts  from  pilotage 
dues  vessels  engaged  in  the  whaling  or  fishing  trade,  and 
such  as  are  licensed  and  engaged  exclusively  in  the  coast- 
ing trade  between  any  port  in  this  state  and  other  Pacific 
Coast  ports ;  and  prescribes  pilotage  dues.  Section  26 
of  the  act,  being  section  1908,  Hill's  Ann.  Laws,  provides 
the  following  penalty  for  piloting  a  vessel  without  a 
license,  to  wit :  **Any  person  who  pilots  any  vessel  upon 
or  over  the  bar  or  river  pilot  grounds,  not  being  then  a 
licensed  pilot  therefor,  nor  the  master  or  owner  thereof, 
or  any  pilot  who  shall  demand  or  receive  any  greater  com- 
pensation for  piloting  a  vessel  over  or  upon  either  of  said 
grounds  than  is  allowed  by  law,  is  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof  shall  be  punished 
by  imprisonment  in  the  county  jail  not  more  than  six 
months,  or  by  a  fine  of  not  more  than  $500,  or  by  both 
such  imprisonment  and  fine."  It  is  contended  by  coun- 
sel for  the  state  that  the  taking  of  the  bark  over  the  pilot 
grounds  from  Astoria  to  Portland,  in  the  manner  stated, 
was  an  act  of  pilotage  within  the  meaning  of  the  statute, 

84  Ob.~12. 
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while  defendant's  counsel  insist  that  the  act  complained 
of  constitutes  the  performance  of  a  towage  contract  only. 
The  case  which  best  illustrates  the  point  for  which  de- 
fendant's counsel  contend  is  Francisco  v.  People,  4  Park. 
Cr.  R.  139,  in  which  it  appeared  that  the  pilot  of  a  steam 
tug  was  indicted,  tried,  and  convicted  for  violating  a  stat- 
ute of  New  York,  which  provided  that  *'if  any  person, 
other  than  a  Hell  Gate  pilot,  shall  pilot  for  any  other 
person  any  vessel  of  any  description  through  the  channel 
of  the  East  River,  commonly  called  Hell  Gate,  he  shall 
*  *  *  be  deemed  guilty  of  a  misdemeanor,"  and  on 
conviction  thereof  be  punished,  etc.  It  was  also  provided 
that  the  act  should  not  be  construed  as  applying  to  steam- 
boats. It  was  proved  at  the  trial  that  two  schooners 
were  lashed,  one  on  each  side  of  the  steam  tug  of  which 
Francisco  was  the  pilot,  and  thus  towed  through  Hell 
Gate  ;  he  being  on  the  steam  tug,  piloting  it,  and  making 
signals  to  those  on  board  the  schooners  to  change  their 
helms  to  conform  to  the  movements  of  the  steamer.  At 
the  trial  the  court  was  requested  to  charge  the  jury  that, 
if  they  believed  the  act  done  in  the  manner  stated  was 
one  of  towage  only,  the  defendant  must  be  acquitted. 
The  judge  gave  the  charge  requested,  with  the  qualifica- 
tion that  if  the  accused  directed  the  movements  of  the 
steamer,  and  was  the  controlling  spirit,  the  act  com- 
plained of  was  one  of  pilotage. 

An  exception  to  the  charge  as  given  having  been  taken, 
the  court,  in  reversing  the  judgment,  say:  *'Bouvier's 
Law  Dictionary  defines  a  pilot  to  be — First,  an  officer 
serving  on  board  of  a  ship  during  the  course  of  a  voyage, 
and  having  the  cha^'ge  of  the  helm  and  of  the  ship's 
route  ;  and,  secondly,  an  officer,  authorized  by  law,  who 
is  taken  on  board  at  a  particular  place  for  the  purpose  of 
conducting  a  ship  through  a  river,  road,  or  channel,  or 
from  or  into  a  port.     This  definition  would  seem  to  carry 
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the  idea  that  the  pilot  is  to  be  put  on  board  the  ship 
piloted  ;  that  he  is  not,  in  the  legal  sense,  a  pilot  unless 
on  board  the  ship  which  he  is  conducting  through  a  river 
or  channel.  Could  he  be  said  to  be  a  pilot,  if  he  stood 
on  the  shore,  and  directed  the  course  of  the  vessel  by- 
signals,  or  ran  along  the  bank  of  the  stream,  and  by 
words  or  signs  controlled  and  directed  the  course  of  the 
vessel  navigating  the  stream?  We  think  not,  and  that 
the  intendment  of  the  act  was  to  apply  to  pilots  on 
board,  piloting  or  directing  the  ship  or  vessel  while  on 
board  of  it.  The  defendant  was  conducting  the  steam 
tug  through  the  channel  of  the  East  River,  as  he  law- 
fully might  do.  The  two  schooners  which  it  is  claimed 
he  piloted  were  lashed  to  the  steamboat,  and  must  neces- 
sarily obey  its  every  motion.  As  a  consequence,  they 
were  piloted  through  the  channel ;  and  so  they  would 
have  been,  if  placed  on  the  deck  of  the  steamer.  It  is 
true,  the  persons  on  the  schooners  had  to  obey,  and  did 
obey,  signals  given  to  them  by  the  defendant  while  on 
board  the  steamer.  He  might  have  given  the  same  if  on 
the  land,  but  we  do  not  see  that  this  circumstance  deter- 
mines that  he  was  piloting  the  schooner§."  After  that 
decision  was  rendered,  and  probably  in  consequence  of 
its  effect,  the  legislative  assembly  of  New  York  amended 
the  statute  in  question  by  inserting  the  words  '*or  tow" 
after  the  words  ''shall  pilot."  After  the  statute  had 
been  so  amended  it  was  held  that  a  person  not  licensed 
as  a  pilot  under  the  laws  of  that  state,  but  who,  in  pur- 
suance of  a  license  issued  under  the  laws  of  the  United 
States,  was  in  charge  of  a  steamboat,  and  towed  a 
schooner  through  Hell  Gate,  violated  the  provisions  of 
the  act :  People  v.  Sperry,  50  Barb.  170. 

The  decision  in  Francisco  v.  People,  4  Park  Cr.  R.  139, 
seems  to  rest  upon  the  position  occupied  by  the  person 
in  charge  of  the  tugboat  while  directing  her  course  and 
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that  of  the  tow,  and  to  decide,  in  eflFect,  that,  if  not 
actually  on  board  the  tow,  he  is  not  to  be  considered  or 
treated  as  her  pilot.  In  considering  this  view  of  the 
law,  an  examination  of  the  meaning  of  the  word  as  now 
understood,  becomes  important.  Bouvier,  as  authority 
for  the  definition  quoted  in  Francisco  v.  People^  cites  Abb. 
Shipp.  The  preface  to  the  first  edition  of  that  work 
shows  that  its  author  (afterward  Lord  Tenterden)  com- 
pleted it  January  25,  1802,  during  which  year  it  was 
published  :  3  Campbell's  Lives  of  the  Chief  Justices  of 
England,  275.  The  thirteenth  edition,  which  contains 
the  text  of  the  fifth  edition  as  compiled  by  the  author, 
contains  at  page  189  the  following  explanation  of  the 
definition  given  by  him  :  '*In  England  the  term  '  pilot ' 
is  now  invariably  used  to  designate  a  person  of  the 
second  class  mentioned  by  Lord  Tenterden,  namely,  'a 
person  taken  on  board  at  a  particular  place  for  the 
purpose  of  conducting  a  ship  through  a  river,  road, 
or  channel,  or  from  or  into  a  port,'  and  wherever 
the  word  is  used  henceforth  in  this  treatise  it  is  in 
reference  to  a  person  so  employed."  It  will  be  remem- 
bered that  in  1802  steam  had  not  yet  been  applied  as 
a  motive  power  to  vessels,  at  which  time  pilots  prob- 
ably boarded  incoming  vessels  from  a  pilot  boat,  and 
conducted  them  into  port;  and  the  definition  formu- 
lated by  Lord  Tenterden  was  undoubtedly  correct  at 
the  time  it  was  announced.  A\Tiile  pilot  boats  still 
cruise  about  the  entrance  to  harbors,  on  the  lookout  for 
incoming  vessels,  that  a  pilot  may  be  placed  thereon  to 
conduct  them  into  port,  it  is  very  evident  that  the  person 
having  charge  of  and  remaining  on  a  tugboat  which 
tows  a  vessel  into  or  out  of  a  port,  or  through  a  road- 
stead, is  as  much  a  pilot  as  if  he  occupied  a  station  on 
board  the  tow :  Wilson  v.  Charleston  Pilot's  Association, 
57  Fed.  227.     The  use  of  steam  as  a  motive  power  has 
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materially  increased  the  importance  of  navigation,  and, 
this  being  so,  the  definitions  of  terms  once  applicable 
have  become  obsolete,  or,  if  they  relate  to  the  original 
subjects,  should  be  expanded  to  suit  the  changed  condi- 
tion of  the  times. 

The  important  question  to  be  considered  is,  who  is  a 
pilot,  within  the  meaning  of  the  word  as  intended  by 
the  legislative  assembly  by  the  use  thereof  in  the  act  of 
October  20,  1882?  Section  26  of  said  act  is  penal,  but 
this  does  not  necessitate  a  strict  construction  ;  for  section 
2050,  Hill's  Ann.  Laws,  in  prescribing  the  method  for 
the  interpretation  of  such  statutes,  reads  :  '*The  rule  of 
the  common  law  that  penal  statutes  are  to  be  strictly 
construed  has  no  application  to  this  Code,  but  all  its  pro- 
visions are  to  be  construed  according  to  the  fair  import 
of  their  terms,  with  a  view  to  effect  its  objects  and  to 
promote  justice/'  In  Steamship  Co.  v.  Joliffe,  69  U.  S.  (2 
Wall.),  450,  Mr.  Justice  Field,  in  construing  a  statute 
of  California  creating  a  board  of  pilot  commissioners, 
which  was  authorized  to  license  pilots,  says  :  **The  ob- 
ject of  the  regulations  established  by  the  statute  was  to 
create  a  body  of  hardy  and  skillful  seamen,  thoroughly 
acquainted  with  the  harbor,  to  pilot  vessels  seeking  to 
enter  or 'depart  from  the  port,  and  thus  give  security  to 
life  and  property  exposed  to  the  dangers  of  a  difficult 
navigation."  Such  must  also  have  been  the  intention 
of  the  legislative  assembly  of  this  state,  for  the  bar  pilots 
are  required  to  maintain,  and  at  all  times,  unless  pre- 
vented by  tempestuous  weather,  to  keep  a  pilot  schooner 
cruising  outside  the  Columbia  River  Bar,  supplied  with 
provisions  and  water  for  the  relief  of  distressed  vessels, 
and  to  extend  aid  to  all  vessels  in  stress  of  weather,  or 
in  case  of  disaster :  Hill's  Ann.  Laws,  §  3912.  To  com- 
pensate such  pilots  for  the  hazard  of  their  lives  in  the 
cause  of  humanity,  the  act  makes  pilotage  dues  compul- 
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sory  to  all  vessels  not  exempted  therefrom,  thereby  creat- 
ing a  fund  to  reward  these  pilots  for  the  faithful  perform- 
ance of  their  duties.  But  if  the  master  of  a  tugboat  can 
tow  a  vessel  over  the  Columbia  River  Bar,  and  escape 
the  penalty  prescribed  by  the  act,  because  he  directs  the 
course  of  the  tow  from  the  deck  of  his  steamer,  then  it 
follows  that  the  objects  of  the  statute  are  defeated  and 
justice  thwarted,  the  effect  of  which  must  inevitably  re- 
sult in  the  retirement  of  the  bar  pilots  and  the  abandon- 
ment of  their  schooner.  The  degree  of  danger  to  life 
and  property  which  may  be  encountered  at  the  bar  is  not 
to  be  apprehended  in  navigating  the  Columbia  River,  but 
the  difference  in  the  risk  assumed  by  the  pilots  on  these 
several  pilot  grounds  is  one  of  degree  only ;  and,  this 
being  so,  the  necessity  for  providing  pilots  for  that 
stream,  and  making  the  dues  therefor  compulsory,  is  a 
legislative,  and  not  a  judicial  question,  in  view  of  which 
the  reason  for  the  retention  of  the  bar  pilots  is  applicable 
also  to  the  maintenance  of  the  river  pilots . 

These  considerations,  in  the  light  of  the  rule  prescribed 
in  the  Code  for  the  construction  of  penal  statutes,  lead 
to  the  conclusion  that  the  legislative  assembly  intended 
to  limit  the  term  as  used  in  the  act  in  question  to  mean 
that  a  pilot  is  a  person  whose  mind  dictates  the  course 
and  controls  the  movements  of  a  vessel  in  its  passage 
through  the  waters  of  a  channel,  the  configuration  of 
the  bottom  of  which,  and  all  obstructions  to  navigation 
therein,  he  is  presumed  to  know.  Defendant's  mind 
undoubtedly  directed  the  course  and  controlled  the  move- 
ments of  the  bark  which  his  craft  was  towing,  and,  under 
the  definition  given,  he  was  a  pilot  thereof,  and  liable 
for  a  violation  of  the  provisions  of  the  statute,  unless 
his  license  under  the  laws  of  the  United  States  excused 
his  act.  In  Chapman  v.  Jackson,  9  Rich.  Law,  209,  it  is 
held  that  the  act  of  congress  of  1852,  requiring  certain 
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steam  vessels  to  have  on  board  a  pilot  for  the  voyage, 
did  not  supersede  the  laws  of  the  different  states  relative 
to  pilots  for  ports  and  harbors,  and  that  such  pilots  for 
the  voyage  must,  on  entering  a  port  or  harbor,  give 
place  to  a  local  pilot.  To  the  same  effect,  see,  also, 
Steamship  Co.  v.  Joliffe,  69  U.  S.(2  Wall.)  450  ;  The  George 
S.  TFnflr;i«,Deady,  591,  Fed.  Cas.  No.  5,340;  Cisco  y.  Rob- 
erts ^  36  N.  Y.  292.  These  decisions  proceed  upon  the 
theory  that  a  person  licensed  as  a  master  and  pilot  under 
the  laws  of  the  United  States  was  authorized  to  navigate 
steam  vessels  on  the  high  seas,  but  that  such  license  was 
intended  to  expire  with  the  coast  voyage  of  the  vessel : 
Thompson  v.  Spraigue,  69  Ga.  409  (47  Am.  Rep.  760). 
In  the  case  at  bar,  however,  defendant  was  licensed,  in 
pursuance-  of  the  laws  of  the  United  States,  as  master 
and  pilot  of  steam  vessels  on  the  Columbia  and  Willam- 
ette rivers  and  their  tributaries,  and  under  sections  4401, 
4444,  Rev.  Stat.  U.  S.,  when  construed  in  pari  materia, 
was  probably  entitled  to  pilot  **coastwise  steam  vessels" 
upon  the  waters  named  in  his  license  without  interfer- 
ence on  the  part  of  the  state  authorities.  Mr.  Chief 
Justice  Jackson,  in  Thompson  v.  Spraigue,  69  Ga.  409 
(47  Am.  Rep.  760),  speaking  of  the  authority  of  masters 
of  -steam  vessels  to  pilot  them  within  bars  and  up  the 
rivers  of  a  state,  says :  '*If  they  have  such  license  from 
the  United  States  authorities  to  pilot  there,  then  no  state 
law  shall  require  an  additional  license,  and  enforce  the 
collection  of  the  fees  of  a  pilot  so  licensed  by  the  state ; 
but,  if  there  be  no  licensed  pilot  by  the  United  States 
authority  to  pilot  the  steamer  within  the  bar  and  up  the 
river,  then  the  state  law  remains  of  force." 

It  would  seem  from  these  authorities  that  the  master 
of  a  tugboat,  who  had  been  licensed  by  authority  of  the 
federal  government  to  pilot  steam  vessels  over  a  bar, 
into  or  out  of  a  port,  or  upon  a  river,  might  exercise  a 


184  State  v.  Turner.  [34  Or. 

dominant  mind  and  control  while  towing  upon  such 
grounds  any  vessel  that  was  exempt  from  pilotage  dues, 
and  also,  in  the  absence  of  any  state  regulations  upon 
the  subject,  might  control  in  like  manner  while  towing 
all  vessels  thereon,  in  which  cases  the  tugboat  com- 
manded by  him  would  be  liable  to  the  vessels  towed  for 
any  injury  resulting  to  them  from  his  want  of  skill  or 
care  in  their  management,  or  his  lack  of  knowledge  of 
the  dangers  incident  to  the  navigation.  But  when  a 
pilot  licensed  under  state  authority  assumes  command 
of  a  vessel  which  is  subject  to  compulsory  pilotage,  he 
becomes  ipso  facto  the  controlling  mind  of  the  tow  and 
its  tug  {The  Energy,  3  L.  R.  Adm.  &  Ecc.  48),  which 
necessarily  relieves  the  master  of  the  tug  from  all  duties 
towards  the  tow  which  the  law  otherwise  enjoins,  ex- 
cept that  of  furnishing  the  motive  power. 

From  these  views,  I  conclude  that  the  court  committed 
no  error  in  refusing  to  permit  the  defendant's  license  as 
a  master  and  pilot  of  steam  vessels  under  the  laws  of 
the  United  States  to  be  received  in  evidence,  or  in  refus- 
ing to  discharge  the  defendant,  and  that  the  judgment 
should  be  aflBrmed.  My  associates,  however,  are  of  the 
opinion  that  under  the  rule  of  a  literal  interpretation  as 
adopted  in  Crawford  v.  Limi  County,  11  Or.  482  (5  Pac. 
738),  the  legislative  assembly  intended  to  use  the  word 
* 'pilot''  in  the  act  in  question  in  the  technical  sense 
which  it  had  acquired  by  reason  of  Lord  Tenterden's 
definition  of  the  term,  and  that  the  conclusion  reached 
by  the  court  in  Francisco  v.  People,  4  Park.  Or.  R.  139, 
is  decisive  in  the  case  at  bar,  in  view  of  which  the  judg- 
ment is  reversed,  and  the  cause  remanded  to  the  court 
below,  with  instructions  to  discharge  the  defendant. 

Reversed. 
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Decided  8  April,  1809. 

On  Rehearing. 

[56  Pao.  646.] 

Mr.  Justice  Bean  delivered  the  opinion. 

The  defendant  was  indicted  and  convicted  for  piloting 
a  vessel  over  the  Columbia  River  pilot  grounds  without 
being  a  licensed  pilot,  in  violation  of  the  act  of*  1882 : 
Laws  of  1882,  p.  15,  Hill's  Ann.  Laws,  §§  3892,  et  seq. 
The  undisputed  evidence  shows  that,  at  the  time  com- 
plained of,  he  was  the  master  of  a  steam  towboat  engaged 
in  towing  a  vessel,  subject  to  compulsory  pilotage,  over 
the  river  pilot  ground  between  Astoria  and  Portland,  and 
the  question  is  whether,  under  such  circumstances,  he 
was  a  pilot  within  the  meaning  of  the  act  referred  to,  and 
guilty  of  violating  its  provisions.  This  act  was  evidently 
designed  to  regulate  and  control  an  established  and  recog- 
nized business.  It  does  not  define  the  term  **pilot"  as 
used  therein,  and,  therefore,  it  must  be  taken  in  the  sense 
ordinarily  ascribed  to  it,  that  is,  one  whose  business  and 
calling  is  to  take  charge  and  control  of  a  vessel  at  a  par- 
ticular place  for  the  purpose  of  conducting  or  guiding  her 
through  a  river  or  channel,  or  from  or  into  a  port :  2 
Bouvier's  Die,  ''Pilot;"  Steamship  Co.  v.  Joliffe,  69  U.  S. 
(2  Wall.) ,  450.  Whether,  to  be  a  pilot  within  the  mean- 
ing of  the  statute,  it  is  necessary  for  the  person  so  taking 
charge  or  control  of  a  vessel  to  be  aboard  of  her,  as  would 
seem  to  be  required  by  the  technical  definition  of  that 
term  as  sometimes  given,  is  immaterial  in  this  case,  be- 
cause there  is  a  manifest  distinction  between  a  pilot  and 
the  master  of  a  towboat,  and,  so  far  as  we  have  been  able 
to  ascertain,  it  has  never  been  held  under  pilotage  acts 
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similar  to  ours  that  the  master  of  a  towboat  engaged  in 
moving  or  towing  a  vessel  is  to  be  deemed  a  pilot  within 
the  meaning  of  the  law.  The  only  adjudged  cases  in 
point  which  either  counsel  or  court  has  been  able  to  find, 
after  a  somewhat  extended  search,  are  People  v.  Francisco^ 
10  Abb.  Pr.  30  (S.  C.  4  Park.  Crim.  R.  139),  and  Doe  v. 
Gilbert,  7  M.  &  W.  102,  in  both  of  which  it  is  held  that 
the  master  of  a  towboat  engaged  in  a  bona  fide  towage 
service,  is  not  a  pilot  within  the  meaning  of  statutes  sub- 
stantially the  same  as  ours.  So,  that  even  if  the  techni- 
cal definition  of  a  pilot,  as  given  by  Lord  Tenterden,  is 
inapplicable  to  the  act  under  consideration,  the  conclu- 
sion reached  in  the  former  opinion  is  sound.  The  peti- 
tion for  a  rehearing  will  therefore  be  denied. 

Rehearing  Denied. 


Decided  30  January,  1809. 

BAIIiEY  V.  WIIiSOK. 

94    186  L^  Pac.  973.] 

•40,  ,452 

1.  Action  on  Bond— Pt^eading.— A  complaint  upon  an  Insurance  agenVs  bond 

alleging  that  the  principal  had  received  various  sums  which  he  had  foiled  to 
pay  over,  and  that  upon  an  accounting  and  settlement  with  reference  thereto 
a  si)ecifled  sum  was  ascertained  and  determined  to  be  due,  which  the  princi-* 
pal  promised  and  agreed  to  pay,  does  not  declare  upon  an  account  stated,  but 
upon  a  claim  for  damages  resulting  from  a  breach  of  the  bond. 

2.  Amendment  by  Striking  Out.— Any  amendment  of  a  complaint  that  will 

aid  the  pleader  In  stating  more  clearly  the  cause  of  action  originally  Intended 
to  be  set  out  should  be  allowed,  if  such  Intention  is  to  be  ascertained  trom  the 
complaint,  though  care  must  be  taken  not  to  allow  the  cause  of  action  to  be 
changed,  as,  for  example,  an  account  stated  to  an  open  account:  Ibste  v. 
/Standard  Ijumrance  a>.,  26  Or.  449,  cited. 

8.  Nonsuit— Counterclaim— Judgment.— Where  defendant  set*  up  new  matter 
as  a  counterclaim  which  is  denied  in  reply,  and  afterward  such  counterclaim 
is  stricken  out,  whereupon  plaiutlfiT  takes  a  nonsuit,  the  defendant  cannot 
possibly  be  entitled  to  Judgment  on  the  counterclaim,  even  if  it  was  improp- 
erly stricken  out,  for  It  has  been  put  in  issue. 

From  Multnomah:     E.  D.  Shattuck,  Judge. 
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Action  by  James  D .  Bailey  against  Arthur  Wilson  and 
others,  which  finally  resulted  in  a  voluntary  nonsuit  for 
plaintiff,  from  which  defendants  appeal. 

Reversed. 

For  appellant  there  was  a  brief  over  the  name  of  Wil- 
UamSy  Wood  &  Linthicum,  with  an  oral  argument  by  Mr, 
Stewart  Brian  Linthicum. 

For  respondent  there  was  a  brief  over  the  name  of 
Chamberlain  &  Thomas^  with  an  oral  argument  by  Mr. 
Warren  E.  Tlwmas. 

Mr.  Justice  Bean  delivered  the  opinion. 

This  is  an  action  upon  an  insurance  agent's  bond. 
The  second  amended  complaint,  upon  which  the  cause 
was  tried,  alleges  that  in  January,  1894,  the  plaintiff, 
as  the  general  agent  of  the  Insurance  Company  of  North 
America,  appointed  the  defendants  Wilson  and  King 
agents  in  Portland  to  solicit  insurance  for  and  on  behalf 
of  such  company,  anii  to  receive  and  remit  premiums 
therefor ;  that  before  entering  upon  the  discharge  of 
their  duties  as  such  agents  they  were  required  to,  and 
did,  execute  and  deliver  to  the  plaintiff,  as  such  general 
agent,  their  joint  and  several  obligation  in  the  sum  of 
$10,000,  with  the  defendants  Knapp  and  Maxwell  as 
sureties,  conditioned  that  they  should  well  and  truly 
pay  over  to  the  plaintiff  all  moneys  which  they  should 
receive  for  and  on  account  of  said  company  whenever 
and  as  soon  as  such  money  should  become  due  and  pay- 
able, and  in  all  other  respects  well  and  truly  perform  the 
duties  usually  performed  by  such  agents  ;  that  the  con- 
ditions of  said  obligation  have  been  broken  and  violated, 
in  this  :  that  between  the  first  day  of  January,  1894,  and 
the  first  of  October,  1894,  they,  **as  agents  aforesaid. 
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received  for  and  on  account  of  said  company  a  large 
amount  of  premiums  from  various  persons,  firms  and 
corporations,  amounting  to  a  large  sum,  and  that  there- 
after, and  on  or  about  the  ninth  day  of  October,  1894, 
the  plaintiff  and  the  defendants  Arthur  Wilson  and  W. 
B.  King  had  an  accounting  and  settlement  between  them 
as  to  the  amount  of  money  and  the  particular  premiums 
collected  by  them  as  such  agents  between  said  dates  and 
for  which  they  had  not  remitted  to  plaintiff,  and  upon 
such  accounting  and  settlement  there  was  ascertained, 
agreed  and  determined  to  be  due  the  plaintiff  herein 
the  sum  of  $1,039.93,  and  said  defendants  thereupon 
promised  and  agreed  to  pay  the  same,"  which  they  have 
failed  and  neglected  to  do,  except  the  sum  of  $27.2^, 
paid  prior  to  the  commencement  of  tlie  action  ;  to  plain- 
tiff's damage  in  the  sum  of  $1,012.13. 

The  defendants  Wilson  and  King,  by  their  answer, 
admitted  their  appointment,  the  execution  and  delivery 
of  the  bond,  and  that  of  the  premiums  collected  by  them, 
the  sum  of  $997.49,  had  not  been  paid  over  to  the  plain- 
tiff, but  denied  that  the  conditions  of  their  obligation 
had  been  broken  in  any  respect,  or  that  an  accounting 
or  settlement  had  been  had  between  them  and  the  plain- 
tiff;  and  as  a  further  and  separate  defense,  and  by  way 
of  counterclaim,  allege  that  their  appointment  was  to 
continue  for  one  year,  and  so  long  thereafter  as  should 
be  mutually  satisfactory,  and  that  they  were  to  receive 
certain  commissions  as  payment  for  their  services, — ^it 
being  further  agreed  that  no  other  agents  should  be  ap- 
pointed in  their  district  while  they  were  so  acting ;  that 
they  entered  upon  the  performance  of  their  contract,  and 
faithfully  discharged  their  duties,  and  expended  a  con- 
siderable sum  of  money  in  advertising,  but  that  shortly 
after  their  appointment  plaintiff  violated  his  contract 
with  them  by  appointing  another  agent  to  solicit  insur- 
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ance  in  their  district,  and  subsequently,  about  August 
4,  1894,  and  without  fault,  discharged  them  as  agents, 
and  substituted  others  in  their  stead,  to  their  damage  in 
the  sum  of  $1,500.  The  answer  of  the  defendants  Knapp 
and  Maxwell,  sureties,  was  similar  in  effect  to  that  of 
Wilson  and  King,  and  prayed  judgment  against  plaintiff 
for  costs.  Issue  was  joined  upon  the  allegations  of  these 
answers  by  the  replies. 

On  the  trial  the  defendants  objected  to  the  admission 
of  certain  evidence  offered  by  the  plaintiff  to  prove  the 
amount  of  premiums  collected  by  the  defendants,  and  not 
remitted,  on  the  ground  that  the  complaint  alleged  a 
cause  of  action  on  an  account  stated,  which  the  evidence 
offered  did  not  tend  to  prove ;  and,  although  the  court 
so  construed  the  complaint,  it  overruled  such  objection, 
and  admitted  the  testimony  in  evidence,  notwithstanding 
the  plaintiff  did  not  claim  or  pretend  that  it  tended  in 
any  way  to  prove  an  account  stated,  or  that  the  action 
was  of  that  character.  At  the  conclusion  of  plaintiff's 
case,  the  defendants  moved  the  court  to  direct  a  verdict 
in  their  favor  upon  the  affirmative  matter  of  the  answers, 
alleging  as  ground  therefor  that  no  evidence  had  been 
offered  or  introduced  tending  to  prove  an  account  stated. 
This  motion  was  likewise  overruled,  whereupon  the  de- 
fendants proceeded  to  give  evidence ;  and  while  one  of 
their  witnesses  was  on  the  stand,  and  after  the  court  had 
repeatedly  ruled  that  the  action  was  upon  an  account 
stated,  the  plaintiff  moved  to  strike  out  all  that  part  of 
the  amended  complaint  in  reference  to  the  accounting 
with  Wilson  and  King,  so  as  to  avoid  any  question  upon 
that  subject,  but  the  court  denied  the  motion.  The  plain- 
tiff, being  thus  compelled  to  proceed,  if  at  all,  upon  a 
cause  of  action  which  he  had  not  intended  to  allege,  and 
which  he  was  unable  to  and  had  not  attempted  to  prove, 
and  being  unable  to  take  a  voluntary  nonsuit  on  account 


190  Bailey  v,  Wilson.  [34  Or. 

of  the  new  matter  set  up  in  the  answer,  thereupon  moved 
the  court  to  strike  out  such  new  matter,  for  the  reason 
that,  if  the  complaint  was  based  upon  an  account  stated, 
as  the  court  had  ruled,  the  matters  and  things  set  up  in 
the  answer  must  necessarily  have  been  included  in  such 
accounting,  and  were,  therefore,  not  open  to  the  defend- 
ants as  a  counterclaim.  This  motion  was  sustained,  and 
the  separate  defenses  of  the  defendants  stricken  out, 
whereupon  the  plaintiff  was  allowed  to  take  a  voluntary 
nonsuit,  and  from  the  judgment  entered  thereon  the  de- 
fendants appeal.  The  record  contains  fifteen  assign- 
ments of  error,  but  they  have  been  classified  in  defend- 
ants' brief  as  follows  :  First,  error  in  striking  out  de- 
fendants' affirmative  defense  and  counterclaim  ;  second, 
error  in  granting  plaintiff's  motion  for  a  nonsuit ;  third, 
error  in "  not  directing  a  verdict  for  defendants  when 
plaintiff  had  rested  ;  and,  fourth,  exceptions  taken  to  tes- 
timony introduced  by  the  plaintiff,  and  to  the  court's  re- 
fusal to  strike  the  same  out  on  the  ground  that  such 
testimony  did  not  tend  to  prove  an  account  stated. 

1.  The  assignments  of  error  based  on  the  action  of 
the  court  in  striking  out  the  defendants'  affirmative 
defense  and  counterclaim,  and  in  allowing  plaintiff  a  vol- 
untary nonsuit  are  well  taken,  but  such  action  was  the 
logical  sequence  of  the  fundamental  error  which  pre- 
vailed throughout  the  entire  proceeding,  and  which 
caused  all  the  confusion  in  the  case,  viz.  that  the  action 
was  upon  an  account  stated.  As  we  read  the  complaint, 
it  is  plainly  and  clearly  an  action  for  damages  for  the 
breach  of  a  bond  given  by  the  defendants  Wilson  and 
King  to  the  plaintiff,  and  is  not  upon  an  account  stated, 
notwithstanding  the  allegation  in  reference  to  the  ac- 
counting. It  is  true,  this  allegation,  if  taken  by  itself, 
would  indicate  that  the  action  was  of  that  character,  but 
when  it  is  taken  in  connection  with  the  entire  complaint, 
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and  the  evident  theory  upon  which  the  action  was 
brought,  it  is  apparent,  it  seems  to  us,  that  such  allega- 
tion does  not  determine  the  nature  of  the  action.  And 
especially  is  this  true  when,  by  striking  out  of  the  com- 
plaint all  the  allegations  in  reference  to  the  accounting, 
sufficient  remains  to  constitute  a  good  cause  of  action 
for  a  breach  of  the  bond . 

2.  But  it  is  claimed  that  if  this  allegation  is  elimi- 
nated from  the  complaint  it  will  result  in  changing  the 
action  from  one  upon  an  account  stated  to  one  upon  an 
open  running  account,  and  that  such  an  amendment  on 
the  trial  is  not  permissible,  and  this  was  the  opinion  of 
the  trial  court.  The  rule  is  that  where  a  party  brings 
an  action  upon  an  account  stated  he  cannot  upon  the 
trial  so  amend  his  complaint  as  to  change  it  to  a  cause 
of  action  upon  an  open  account:  Foste  v.  Insurance  Co,, 
26  Or.  449  (38  Pac.  617) ;  but,  as  said  in  the  case  referred 
to,  any  amendment  which  will  aid  the  complaint  in  stat- 
ing the  cause  of  action  as  originally  intended  by  the 
pleader  is  permissible  if,  as  here,  sufficient  facts  are 
alleged  to  indicate  such  intention.  It  was,  therefore, 
clearly  within  the  power  of  the  court  to  have  allowed 
the  motion  to  strike  out  all  the  allegations  in  the  com- 
plaint in  reference  to  the  alleged  accounting,  and,  if 
sufficient  remained  to  constitute  a  cause  of  action  for  a 
breach  of  the  bond,  the  case  should  have  been  allowed 
to  proceed. 

3.  But,  although  the  court  was  in  error  in  striking 
out  the  affirmative  matter  contained  in  the  answer,  and 
in  giving  judgment  of  nonsuit,  the  defendants  were  not 
entitled  to  a  judgment  in  their  favor  upon  the  new  matter 
set  up  by  them,  because  the  facts  therein  alleged  were 
put  in  issue  by  the  reply,  and  thus  an  issue  of  fact  was 
formed  which  could  only  be  determined  upon  the  testi- 
mony.    From  the  foregoing  it  follows  that  the  judgment 
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must  be  reversed,  and  the  cause  remanded  to  the  court 
below  for  a  new  trial  upon  the  issues  presented  by  the 
complaint,  answer,  and  reply,  and  it  is  so  ordered  ;  costs 
on  appeal  to  abide  the  final  determination  of  the  case. 

Reversed. 


Decided  8  January,  1899. 
MAIiOKB  V,  CORKEI.IUS. 

[55  Pac.  586.] 

1.  Writ  of  Rkview.— A  writ  of  review  Is  a  proper  means  of  bringing  into  the  cir- 

cuit court  the  probate  proceedings  of  a  county  court  in  some  ca^s :  Kirkufood 
V.  Wcuhington  County^  32  Or.  568,  and  G<»rMey  v.  County  Court,  33  Or.  2D1.  fol- 
lowed. 

2.  Right  to  Writ  of  Review.— An  heir  and  legatee  under  a  will  that  is  pre- 

sented for  probate  isii^uriously  affected  in  a^"substantlal  right"  by  the  refusal 
of  the  county  court  to  take  proof  of  the  will,  so  as  to  be  entitled  to  a  writ  to 
review  the  proceedings.* 

3.  Probating  WilI/— Adverse  Parties.— In  probating  a  will  in  Oregon  there 

are  no  "adverse  parties"  to  be  notified,  since  the  proceeding  Is  entirely  cc  parte 
{Hubbard  v.  Hubbard,  7  Or.  42,  cited),  and  it  is  the  duty  of  the  county  court 
to  probate  a  will  with  convenient  speed  after  its  presentation,  and  no  one  is 
entitled  to  notice  as  a  matter  of  right. 

4.  Effect  of  Probating  Wiiii..— Where  a  will  is  admitted  to  probate,  and  letters 

issued  thereunder,  the  powers  of  any  administrator  who  may  have  been  ap- 
pointed cease  immediately. 

From  Washington:     Thos.  A.  McBride,  Judge. 

Writ  of  review  brought  by  Mary  Malone  against  B.  P. 
Cornelius,  county  judge,  and  others,  to  review  the  action 
of  the  county  court  in  refusing  to  proceed  with  the  pro- 
bate of  a  will.  From  the  judgment  rendered,  B.  P.  Cor- 
nelius and  others  appeal. 

Affirmed. 

*The  statute  on  this  point  Is  as  follows :  "585.  The  writ  shall  be  concurrent 
with  the  right  of  appeal,  and  shall  be  allowed  in  all  cases  where  the  inferior  court, 
officer,  or  tribunal,  In  the  exercise  of  Judicial  functions,  appears  to  have  exercised 
such  functions  erroneously,  or  to  have  exceeded  its  or  his  Jurisdiction,  to  the  in- 
Jury  of  some  substantial  right  of  the  plaiutlflT,  and  not  otherwise." 
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For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  ThoB.  H.  Tongue, 

For  respondents  there  was  a  brief  over  the  names  of 
Whalley  &  Mnir,  and  Smith  &  Bowman^  with  an  oral  argu- 
ment by  Mr.  John  W.  Whalley. 

Mr.  Justice  Bean  delivered  the  opinion. 

This  is  an  appeal  from  a  judgment  of  the  Circuit 
Court  of  Washington  County,  vacating  and  annulling, 
on  writ  of  review,  an  order  and  decree  of  the  county 
court  of  such  county,  made  in  the  matter  of  the  estate  of 
Edward  Constable,  deceased.  The  facts  are  that  on 
August  21,  1895,  an  ex  parte  order  of  the  county  court 
was  made,  appointing  one  Elizabeth  Shute  administra- 
trix of  the  estate  on  her  own  petition,  in  which  she 
stated,  among  other  things,  that  the  deceased  left  an 
instrument  purporting  to  be  his  last  will  and  testament, 
but  that  it  was  executed  through  undue  influence  of  one 
of  his  daughters,  and  while  he  was  afflicted  by  age  and 
infirmities  to  such  an  extent  that  he  was  incompetent  to 
make  a  will,  and  that  the  subscribing  witnesses  thereto 
were  unwilling  to  testify  that  he  was  of  sound  and  dis- 
posing mind  at  the  time  of  its  execution.  On  the  same 
day  the  plaintiff,  an  heir  of  the  deceased,  and  a  legatee 
under  the  alleged  will,  filed  a  petition  in  the  county 
court  in  due  form,  praying  for  the  probate  of  such  will, 
and  that  letters  testamentary  be  issued  to  the  executor 
named  therein.  At  the  hearing  thereof  counsel  for  the 
petitioner  read  in  open  court  the  petition,  and  the  paper 
purporting  to  be  the  will  sought  to  be  probated,  and 
offered  to  prove  its  due  execution,  and  the  testamentary 
capacity  of  the  testator,  by  the  subscribing  witnesses,  who 
were  then  present  and  ready  to  testify,  for  the  purpose  of 

84  OB.— 13. 
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having  the  will  admitted  to  probate  in  common  form  ;  but 
the  court,  apparently  on  its  own  motion,  refused  to  permit 
such  witnesses  to  testify,  or  to  allow  any  further  pro- 
ceedings in  the  matter,  unless  Mrs.  Shute,  the  adminis- 
tratrix theretofore  appointed,  and*  the  heirs  of  the 
deceased,  be  cited  to  appear,  and,  the  plaintiff  declining 
to  take  such  action  in  the  premises,  her  petition  was 
denied.  She  thereupon  sued  out  a  writ  of  review,  which 
resulted  in  a  judgment  reversing  and  setting  aside  the 
order  of  the  county  court,  and  directing  such  court  and 
judge  thereof  to  proceed  with  the  hearing  and  determi- 
nation of  the  petition  of  plaintiff  for  the  probate  of  the 
will  in  common  form  without  citation.  From  such  judg- 
ment this  appeal  is  taken. 

1 .  It  is  claimed  that  £f  writ  of  review  will  not  lie  to 
bring  up  the  proceedings  of  the  county  court  sitting  for 
the  transaction  of  probate  business,  but  this  question  is 
settled  adversely  to  such  claim  by  Kirkwood  v.  Washing- 
ton County^  32  Or.  568  (52  Pac.  568),  and  Gamsey  v. 
County  Court,  33  Or.  201  (54  Pac.  1089). 

2.  It  is  next  claimed  that  the  proceeding  sought  to 
be  reviewed  did  not  affect  any  substantial  rights  of  the 
plain titf,  and  hence  she  was  not  entitled  to  the  writ. 
But  it  appears  that  she  was  not  only  the  petitioner  for 
the  probate  of  the  will,  but  one  of  the  heirs  and  legatees 
of  the  testator,  and  therefore  an  erroneous  refusal  of  the 
county  court  to  take  proof  of  the  will  injuriously  affected 
her  substantial  rights. 

3.  Again,  it  is  claimed  that  the  writ  of  review  should 
have  been  quashed,  because  a  copy  thereof  was  not  serv- 
ed upon  Mrs.  Shute,  the  administratrix  theretofore 
appointed,  and  the  other  heirs  of  the  estate,  whom  it  is 
argued  are  adverse  parties  to  this  proceeding.  This  neces- 
sarily brings  us  to  a  consideration  of  the  merits,  for,  if  the 
persons  referred  to  are  adverse  parties  to  this  proceeding, 
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they  were  clearly  necessary  parties  to  the  proceeding  for 
the  probate  of  the  will  in  the  fii*st  instance,  and  the  county 
court  did  not  err  in  refusing  to  proceed  in  the  matter 
until  they  had  been  cited  to  appear.  On  the  other  hand, 
if  they  were  not  necessary  parties  to  the  proceeding  in 
the  probate  court,  they  are  not  adverse  parties  here.  At 
common  law  there  were  two  modes  of  proving  a  will : 
the  solemn  form,  in  which  all  the  parties  interested  were 
cited  to  appear  at  the  time  of  probate,  and  in  which  the 
order  admitting  the  will  to  probate  was  conclusive  upon 
all  the  parties  so  cited  unless  fraud  or  collusion  could  be 
shown ;  and  the  common  form,  in  which  the  will  was 
proved  and  admitted  to  probate  ex  parte,  without  citation 
to  any  one,  and  in  which  the  probate  could  be  called  in 
question  by  interested  parties,  and  the  executor  required 
to  re-probate  the  will  de  novo  by  original  proof  in  the  same 
manner  as  if  no  probate  thereof  had  been  had.  Both  of 
these  modes  have  been  adopted  in  several  of  the  states 
by  statute,  but  in  this  state  the  common  form  is  the  only 
one  which  has  been  adopted  :  Hubbard  v.  Hubbard,  7  Or. 
42.  Under  our  statute  no  citation  is  necessary  or  re- 
quired, but  the  probate  of  a  will  is  wholly  an  ex  parte 
proceeding.  It  is  made  by  the  presentation  of  the  will 
to  the  proper  county  court,  together  with  a  verified  peti- 
tion for  its  admission  to  probate,  setting  forth  facts  neces- 
sary to  give  the  court  jurisdiction,  and  the  production  of 
competent  evidence  of  its  validity.  Whenever  an  instru- 
ment purporting  to  be  the  last  will  and  testament  of  a 
deceased  person  is  presented  for  probate,  it  is  the  duty 
of  the  court  to  hear  the  witnesses  as  to  its  due  execution, 
and,  if  they  show  ex  parte  the  instrument  offered  to  be  the 
will  of  the  deceased,  it  must  be  admitted  to  probate,  and 
letters  testamentary  issued  as  a  matter  of  course.  If  any 
one  interested  thereafter  wants  to  contest  the  will,  he 
must  file  his  complaint,  or  allegations  of  contest,  and 
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thereupon  the  burden  of  proving  the  will  in  solemn  form 
is  imposed  on  the  proponent.  The  admission  of  the  will 
to  probate  under  our  statute  is  done  upon  the  principle 
that  it  is  valid  in  all  respects,  and  the  judgment  of  pro- 
bate is  conclusive  until  overturned  in  some  proper  pro- 
ceeding. The  County  Court  of  Washington  County 
therefore  exercised  its  judicial  functions  erroneously  in 
refusing  to  proceed  with  the  probate  of  the  will  in  ques- 
tion until  Mrs.  Shute  and  the  other  heirs  of  the  estate 
had  been  cited  to  appear.  The  fact  that  Mrs.  Shute  had 
been  appointed  administratrix  of  the  estate  does  not  en- 
title her  to  notice  of  the  intended  probate  of  the  will. 

4.  If  she  was  appointed  under  Section  1091,  Hill's 
Ann.  Laws,  because  of  some  delay  in  issuing  letters  tes- 
tamentary, her  powers  ceased  immediately  upon  the  ad- 
mission of  the  will  to  probate,  and  the  issuing  of  letters 
testamentary ;  and,  if  she  was  appointed  on  the  theory 
that  the  deceased  died  intestate,  it  was  the  duty  of  the 
court,  upon  the  subsequent  production  and  proof  of  the 
will,  to  immediately  revoke  the  administration  previously 
granted,  and  to  issue  letters  testamentary  to  the  executor 
named  in  the  will,  without  any  notice  whatever  to  her. 
From  these  views  it  follows  that  the  judgment  of  the 
court  below  must  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 


Decided  24  November,  1896. 

STATE  KX  BKli.  V.  ESTES. 

[51  Fac.77;  62  Pac.871;  66  Pac.25.] 

1.  State  Medical  Board— Right  to  Appeal.— Under  the  provisions  of  the 

law  of  1805  creating  the  Board  of  Medical  Examiners  (Laws,  1806,  p.  61),  such 
board  may  appeal  to  the  supreme  court  ftom  a  Judgment  of  the  circuit  court 
reversing  Its  decision  on  the  question  of  revoking  a  physician's  license, 

2,  Notice  op  Appeal— Authobity  of  Attorneys.— A  notice  of  appeal  from. 

the  circuit  court,  signed  by  the  attorneys  In  behalf  of  a  board,  which  slgna- 


Nov.  1898.]        State  bx  eel.  v.  Estbs.  197 

ture  was  authorised  by  the  precAdent  of  the  board,  and  afterwards  ratified  by 
the  rest  of  the  members,  is  sufiloient,  so  &r  as  the  attorneys'  authority  is  oon- 
cerned,  to  give  the  supreme  court  Jurisdiction. 

8.  AppxAii--DKrEOT  or  Fabtibs.— An  objection  that  there  is  a  defect  of  parties 
to  a  suit  or  action  cannot  be  first  uiiged  on  appeal. 

4.  Bkbyicb  of  Noticb  of  Appeal.— a  proceeding  by  the  state  on  the  relation 
of  sundry  persons  to  revoke  the  license  of  a  physician  is  quasi  criminal  in  its 
nature,  and  a  service  of  the  notice  of  appeal  on  the  state  is  suflSdent,  it  need 
not  be  served  on  either  the  relators  or  the  State  Board  of  Medical  Bzaminers. 

6.  AxxNDiNO  Bill  of  Exceptions  Afteb  Appeal.— A  bill  of  exceptions  which, 

through  Inadvertance  or  mistake  has  been  incorrectly  made  up,  may,  by  order 
of  the  trial  court  entered  nunc  pro  tune  on  proper  notice,  be  so  amended  at  a 
subsequent  term  that  It  will  accord  with  the  real  fiicts,  even  though  an  appeal 
is  pending. 

e.  Appeal— Objection  to  Sebvioe  of  Notice.— A  motion  to  dismiss  an  appeal 
to  a  circuit  court  for  some  technical  error  in  the  proceedings  will  not  be  con- 
sidered in  the  supreme  court  unless  the  alleged  error  was  specifically  stated 
so  that  the  circuit  court  could  have  considered  it— in  other  words,  such  an 
objection,  not  afltetlng  the  Jurisdiction,  cannot  be  raised  for  the  first  time  in 
the  supreme  court:    Hermann  v.  HuteheMon,  88  Or.  289,  followed. 

7.  Appeal— Sufficiency  of  Motion  to  Dismiss.— Under  the  rule  that  one  who 

claims  an  advantage  on  purely  technical  grounds  must  himself  have  com- 
plied with  every  such  requirement,  a  claim  that  "no  appeal  bond  as  required 
by  law"  was  given  is  not  sustained  by  proof  that  the  bond  given  was  perfect, 
except  that  the  liability  of  the  sureties  was  limited,  for  the  alleged  error  is  not 
definitely  pointed  out. 

8.  Filing  Tbanbcbipts- Duty  of  Glebe.- Where  a  statute  Imposes  on  the 

clerk  of  the  trial  court,  or  the  secretary  of  a  board,  the  duty  of  filing  the  tran- 
script on  appeal,  and  the  officer  has  complied  therewith  so  for  as  the  filing  is 
concerned,  the  tbct  that  the  certificate  authenticating  the  transcript  was 
irregular,  so  that  It  had  to  be  amended,  which  was  not  done  until  after  the 
expiration  of  the  time  allowed  to  file  such  transcript,  does  not  make  appel- 
lant responsible  for  such  delay,  or  affect  the  appeal. 

9.  Medical  Boabo— Appeal— Venue.— An  appeal  trom  the  Board  of  Medical 

Examiners  will  not  be  dismissed  where  the  motion  to  dismiss  recites  that  the 
hearing  by  the  board  was  in  the  county  to  the  circuit  court  of  which  the  ap- 
peal has  been  taken  as  required  by  law,  and  the  verdict  and  decision  of  the 
board  purports  to  have  been  made  in  that  county,  although  the  regular  meet- 
ings of  the  board  are  required  to  be  held  in  another  county. 

10.  Competency  of  Evidence.— In  a  proceeding  to  revoke  a  physician's  license 
for  unprofessional  conduct,  testimony  tending  to  show  that  one  of  defend- 
ant's patients  had  suflbred  an  abortion  was  properly  refused  when  counsel 
stated  that  he  doubted  if  defendant  could  be  connected  with  the  offence. 

11.  Right  to  Rbcoveb  Ck)ST8.^The  expenses  Incident  to  a  trial  cannot  be  recov- 
ered Arom  the  adverse  party,  except  under  a  statute:  Wood  v.  FUtgeraXd^  S 
Or.  669, 664. 

12.  Medical  Boabd— Ck)eT8.— Ck>st8  are  not  recoverable  by  defendant  in  an  action 
begun  before  the  Board  of  Medical  Examiners  to  revoke  a  physician's  license, 
where  the  case  was  appealed  by  the  defendant  to  the  circuit  court  and  re- 
versed, since  the  statute  makes  no  provision  therefor. 
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18.  Reinstatbment  op  Physician —Power  of  Court.— That  part  of  a  judg- 
ment of  the  circuit  court  In  an  action  appealed  from,  the  Board  of  Medical 
Examiners  revoking  a  physlcian'8  license  which  adjudges  that  the  defendant 
is  entitled  to  practice  medicine  and  surgery,  as  if  the  verdict  and  decision  of 
the  board  had  not  been  rendered,  is  erroneous  in  view  of  the  statutory  pro- 
vision (Laws,  1895,  p.  61,  §  6),  that  if  the  circuit  court  reverses  the  action  of  the 
board  and  no  appeal  is  taken  to  the  supreme  court  within  sixty  days,  the 
medical  board  shall  immediately  reinstate  defendant's  name  upon  the  records 
of  the  board.  The  proper  course  is  for  the  circuit  court  to  direct  the  board 
to  reinstate  the  accused. 

From  Clatsop  :     Thos.  A.  McBridb,  Judge. 

This  is  a  proceeding  commenced  in  the  name  of  the 
state  on  the  relation  of  0.  H.  Beckman  and  three  other 
private  citizens  before  the  Board  of  Medical  Examiners  of 
the  State  of  Oregon  to  obtain  a  revocation  of  the  license 
of  Dr.  O.  B.  Estes  under  the  provisions  of  the  act  of  1895 
relating  to  physicians  and  surgeons.  The  board  revoked 
the  license,  as  prayed  for,  and  defendant  appealed  to  the 
circuit  court,  which  reinstated  him,  without  allowing  any 
costs  or  disbursements,  whereupon  the  board  appealed  to 
the  supreme  court,  and  the  defendant  filed  a  cross  appeal 
on  the  question  of  costs. 

In  this  tribunal  a  motion  by  defendant  to  dismiss  the 
appeal  of  the  board  was  overruled,  and  a  simultaneous 
motion  by  the  board  to  dismiss  the  cross  appeal  of  de- 
fendant met  a  similar  fate  ;  whereupon  a  motion  by  the 
board  to  strike  the  amended  bill  of  exceptions  from  the 
files,  and  a  further  motion  to  dismiss  the  cross  appeal 
were  denied ;  and  thereafter  the  matter  was  considered 
on  the  merits.  These  are  reported  in  tlie  order  of  their 
occurrence,  and  the  various  statements  of  fact  are  given 
in  connection  with  the  respective  opinions. 

Motions  Overruled  :   Judgment  Modified. 
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Decided  7  December,  1897. 

On  Motions  to  Dismiss  Both  Appeals. 

[51  Pac.  77.] 

Messrs.  Cicero  M,  Idleman,  Attorney-General,  and  Chas. 
W.  Fulton  for  the  Board  of  Examiners. 

Mr.  H.  A.  Smith  for  Dr.  Estes. 

Mr.  Justice  Wolverton  delivered  the  opinion. 

Complaint  was  filed  with  the  Board  of  Medical  Exam- 
iners, entitled,  ** State  of  Oregon,  on  relation  of  Oswald 
H.  Beckman,  E.  Jansen,  M.  M.  Walker,  and  Jay  Tuttle, 
Plaintiffs,  t;.  O.  B.  Estes,  Defendant,"  charging  the  de- 
fendant with  dishonorable  and  unprofessional  conduct 
as  a  practicing  physician.  All  the  members  of  the  board 
seem  to  have  signed  the  complaint,  and  were  complain- 
ants in  the  proceeding.  The  board  revoked  the  license 
of  the  defendant,  who  appealed  to  the  circuit  court,  and 
there  procured  a  reversal  of  its  decision.  A  notice  of 
appeal  from  the  judgment  of  the  circuit  court  to  this 
court  by  the  board  of  examiners  and  the  State  of  Oregon, 
signed  by  Fulton  Bros.,  attorneys  for  said  board,  and  the 
district  attorney,  for  the  state,  was  served  upon  the  de- 
fendant, and  the  appeal  perfected.  The  defendant  moves 
to  dismiss  the  appeal  because  :  First,  the  board  of  exam- 
iners is  not  a  party  to  the  action,  and  as  such  has  no 
authority  to  take  an  appeal ;  second,  no  action  was  ever 
taken  by  said  board,  authorizing  the  appeal,  and  the 
same  was  taken  and  prosecuted  without  its  authority 
(this  objection  is  based  upon  affidavits  tending  to  show 
that  Messrs.  Fulton  Bros,  were  not  directed  and  author- 
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ized,  by  resolution  or  direct  action  of  the  board,  to  prose- 
cute the  appeal  in  its  behalf);  and,  third,  there  is  no 
authority  of  law  for  the  state  to  become  a  party  to  such 
action  or  proceeding. 

The  act  authorizing  the  organization  of  the  Board  of 
Medical  Examiners  (Laws,  1895,  p.  61,  65,  §  6)  empowers 
it,  among  other  things,  to  revoke  the  license  of  a  practic- 
ing physician  for  unprofessional  or  dishonorable  conduct. 
In  case  of  a  revocation,  the  licentiate  is  given  the  right 
of  appeal  to  the  circuit  court  in  and  for  the  county  in 
which  the  hearing  was  had.  Either  party  may  appeal 
from  the  judgment  of  the  circuit  court  to  the  supreme 
court,  in  like  manner  as  in  civil  actions,  within  sixty 
days  after  the  rendition  thereof.  Then  follow  these  pro- 
visions :  '*If  such  judgment  shall  be  in  favor  of  the 
party  appealing  from  the  decision  of  said  board,  and  in 
case  said  examining  board  does  not  appeal  from  judg- 
ment within  sixty  (60)  days,  then  and  in  that  case  said 
board  shall,  at  the  end  of  sixty  (60)  days,  and  immedi- 
ately upon  the  expiration  thereof,  issue  to  such  successful 
party  the  usual  license  to  practice  medicine  and  surgery 
in  this  state,  and,  in  addition  thereto,  shall  reinstate  upon 
the  records  of  said  board  the  name  of  such  successful 
applicant  in  case  of  the  revocation  of  his  license  by  such 
board.  In  case  of  such  appeal  to  the  supreme  court  by 
said  board,  no  such  license  shall  be  issued  or  reinstate- 
ment be  required  until  the  final  determination  of  said 
cause,  as  hereinafter  provided.  In  case  the  final  decision 
of  the  supreme  court  be  against  said  medical  examining 
board,  then  and  in  that  case  said  court  shall  make  such 
order  in  the  premises  as  may  be  necessary,  and  said 
board  shall  act  accordingly." 

1.  It  is  diflBcult  to  determine  from  this  crude  piece  of 
legislation  just  what  procedure  is  meant  to  be  established 
for  taking  and  perfecting  an  appeal  from  the  circuit  to^ 
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the  supreme  court  when  the  judgment  is  in  favor  of  the 
accused  practitioner.  The  language  of  the  act,  that 
'^either  party  may  appeal,"  would  seem  to  allude  more 
especially  to  the  parties  to  the  proceeding,  and  not  to  the 
tribunal  charged  with  the  function  of  determining  the 
cause  as  between  them.  But  the  further  provision  above 
quoted  is  a  plain  recognition  of  the  right — while  not 
conferred  in  express  terms— of  the  board  also  to  appeal 
from  the  decision  of  the  circuit  to  the  supreme  court  in 
case  the  judgment  should  be  adverse  to  its  decision,  and 
we  think  its  effect  is  to  empower  the  board  to  prosecute 
an  appeal  in  vindication  of  its  own  findings.  In  this 
view,  the  first  reason  assigned  as  a  ground  of  dismissal 
fails. 

2.  The  notice  of  appeal  appears  to  be  regularly  signed 
by  Fulton  Bros,  as  the  attorneys  for  the  board,  but 
the  respondent  questions  their  authority  to  thus  prose- 
cute the  appeal  in  its  behalf,  and  urges  that,  unless  it 
appears  they  were  so  authorized  by  resolution  or  other 
express  direction  of  that  body  at  the  time  of  the  service 
of  such  notice,  this  court  has  not  acquired  jurisdiction 
to  hear  the  cause,  and  hence  that  it  should  be  dismissed. 
An  attorney,  under  the  statute,  is  a  public  officer ;  and, 
when  he  appears  in  his  official  capacity,  it  will  be  pre- 
sumed that  it  is  with  the  requisite  authority  of  the  party 
whom  he  professes  to  represent,  until  the  contrary  is  es- 
tablished. His  mere  appearance  in  such  capacity  will 
be  taken  as  prima  facie  evidence  of  his  authority  for  so 
doing,  and  ordinarily  the  courts  will  seek  no  further  for 
confirmation  of  such  authority.  The  statute  has,  how- 
ever, made  provision  by  which  the  court  may,  on  motion 
of  either  party,  based  upon  a  proper  showing,  require 
the  attorney  for  the  adverse  party  to  produce  or  prove 
the  authority  under  which  he  appears,  and  until  he  does 
so  may  refuse  to  recognize  him  as  such.     Waiving  all 
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question  as  to  the  proper  time  of  making  the  application 
under  this  statute,  we  presume  that  if,  in  due  time,  the 
attorney  failed  to  produce  or  prove  his  authority,  or  it 
should  become  manifest  that  he  was  acting  without  war- 
rant from  his  supposed  client,  and  that  he  was  so  acting 
for  the  moving  party,  the  court  would,  upon  motion, 
dismiss  the  proceeding :  Clark  v.  Willett,  35  Cal.  534 ; 
Dove  V.  Martin,  23  Miss.  588;  King  of  Spain  v.  Oliver, 
2  Wash.  C.  C.  429  (Fed.  Cas.  No.  7,814).  But  in  the 
case  at  bar  Messrs.  Fulton  Bros,  have  produced  a  reso- 
lution of  the  board,  adopted  November  5,  1897,  the  gen- 
uineness of  which  is  not  questioned,  whereby  it  appears 
that  they  took  the  appeal  in  pursuance  of  the  directions 
of  its  president,  and  it  purports  to  ratify  and  confirm 
their  action  in  the  premises.  It  is  objected  that  the 
president  was  without  power,  in  the  first  instance,  to 
authorize  Fulton  Bros,  to  prosecute  the  appeal  for  the 
board,  and  hence  that  their  act  in  giving  the  notice  in 
its  behalf  was  void,  which  the  board  could  not  cure  by 
ratification.  The  objection,  it  is  claimed,  involves  the 
power  of  this  court  to  entertain  the  appeal  through  such 
notice.  Having  been  signed  by  regularly  admitted  and 
practicing  attorneys,  it  is  prima  facie  sufficient.  But 
there  is  more  than  a  prima  facie  case  here.  They  were 
directed  by  the  president  of  the  board  to  take  the  appeal. 
And  this  is  as  far  as  the  court  would  usually  prosecute 
the  inquiry,  and  it  would  not  seek  for  a  confirmation  of 
the  president's  authority  :  Low  v.  Settle,  22  W.  Va.  387, 
392.  Under  these  conditions,  the  notice  could  not  be 
said  to  be  void.  At  most,  it  was  voidable  only,  and 
would  warrant  the  exercise  of  jurisdiction  upon  the  ap- 
peal. The  act  of  the  attorneys,  prima  facie,  was  regular, 
because  of  the  official  character  in  which  it  was  per- 
formed, coupled  with  and  based  upon  the  act  of  an  officer 
of  the  board,  having  prima  facie  authority  to  confer  the 
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power,  and  was  susceptible  of  ratification  by  the  board, 
which  would  have  effect  by  relation,  and  confirm  that 
which  was  already  done :  Kinsley  v.  Norris^  60  N.  H. 
131;  Am.  Ins.  Co.  v.  Oakley,  38  Am.  Dec.  561.  The  evi- 
dence to  establish  the  attorneys'  authority  to  prosecute 
the  appeal  is  ample,  and  the  notice  is  quite  sufficient  to 
give  this  court  jurisdiction  of  the  cause. 

3.  The  remaining  question  is  one  involving  a  defect 
of  parties,  and  cannot  be  raised  for  the  first  time  upon 
appeal.  The  motion  to  dismiss  will  therefore  be  over- 
ruled, as  will  also  the  motion  of  the  board  of  examiners 
to  dismiss  respondent's  cross  appeal. 

Motion  Overruled. 


LDeclded  21  March,  1898.J 

On  Motion  to  Strike  Amended  Bill  of  Exceptions, 
AND  On  Motion  to  Dismiss  Cross  Appeal. 

[62  Pao.  871.] 

Mr.  Geo.  Clyde  Fulton  for  both  motions. 

Mr.  F.  D.  Winton,  contra. 

Mr.  Justice  Wolverton  delivered  the  opinion. 

4.  Two  motions  are  submitted  at  this  time— one  to 
strike  out  the  amended  bill  of  exceptions,  and  the  other 
to  dismiss  the  cross  appeal — ^both  of  which  were  preferred 
by  the  Board  of  Medical  Examiners.  The  motion  to  dis- 
miss is  based  upon  the  fact  that  the  notice  of  appeal  was 
not  served  upon  either  the  relators  or  the  Board  of  Medi- 
cal Examiners.  The  purpose  of  the  proceeding  is  to  re- 
voke the  license  of  a  regularly  admitted  and  practicing 
physician  for  unprofessional  and  dishonorable  conduct, 
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and  is  gtwwi  criminal  in  its  nature.  This  being  so,  the 
state  was  properly  made  a  party  thereto,  and,  having 
been  served  with  the  notice  of  appeal,  service  thereof  on 
the  relators,  or  the  board,  is  not  necessary  to  the  juris- 
diction of  the  court.  Substantially  the  same  question 
was  presented  by  a  former  motion,  and  decided  as  we 
now  hold.  In  the  opinion  rendered  at  that  time  we  in- 
advertently said  that  all  the  members  of  the  board  seemed 
to  have  signed  the  complaint,  and  were  complainants  in 
the  proceeding.  This  was  a  mistake,  as  neither  of  the 
complainants  was  a  member  of  the  board,  and  resulted 
from  a  confusion  of  the  names  in  the  record.  The  mis- 
statement of  the  fact,  however,  did  not  aflfect  the  result. 
5.  The  judgment  having  been  entered  in  the  circuit 
court  in  the  above  cause  on  March  6,  1897,  the  bill  of  ex- 
ceptions was  settled,  allowed,  and  signed  on  April  3,  and 
the  appeal  perfected  April  29.  At  a  subsequent  term,  to 
wit,  on  December  24,  1897,  upon  motion  of  the  defend- 
ant, the  bill  of  exceptions  was  amended  over  the  objec- 
tion of  the  appellant.  The  amended  bill  of  exceptions 
has  been  certified  up,  and  it  is  this  additional  record  that 
appellant  seeks  to  have  stricken  out.  The  question  pre- 
sented is  whether  a  bill  of  exceptions  which  has  been 
settled,  allowed,  and  signed  by  the  trial  judge  can  be 
amended  at  a  subsequent  term,  and  after  an  appeal  has 
been  taken  and  perfected.  Such  a  paper,  when  filed 
with  the  clerk,  becomes  a  pai-t  of  the  record  in  the  cause  : 
Hill's  Ann.  Laws,  §  233.  So  that  the  amendment 
sought  was  of  the  record,  which  the  court  allowed  by  an 
order  nunc  pro  tunc^  and,  after  setting  aside  the  former 
certificate,  appended  a  new  one  to  the  amended  bill  of 
exceptions.  The  apparent  object  of  the  amendment  was 
to  make  the  record  conform  to  the  truth.  The  matters 
certified  in  the  amended  bill  are  in  one  or  two  particu- 
lars inconsistent  with  those  contained  in  the  original,  and 
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are  of  such  a  nature  as  that  they  might  become  of  vital 
importance  at  the  hearing.  The  Board  of  Medical  Exam- 
iners appeared  by  counsel  when  the  application  was 
presented,  thus  waiving  any  irregularities  preliminary  to 
the  hearing,  and  the  remaining  question  is  solely  one  of 
power  in  the  court  below  to  make  the  amendment. 

Some  jurisdictions  have  adopted  a  rigid  rule  as  respects 
amendments  of  this  character,  as  in  Mississippi,  it  is 
held  that  if  the  bill  of  exceptions  is  wrong  when  it  is 
made  part  of  the  record  in  the  cause,  it  must  remain  so, 
for  no  authority  exists  for  its  correction  either  in  the 
supreme  court  or  the  court  which  settled  and  allowed  it : 
Bridges  y.Kuykendall,  58  Miss.  827.  So  in  the  Supreme 
Court  of  the  United  States,  it  is  settled  that  after  the 
term  has  expired  without  the  court's  control  over  the 
case  having  been  reserved  by  some  rule  or  special  order, 
and  especially  after  it  has  been  entered  in  the  supreme 
court,  all  authority  of  the  court  below  to  alter  or  amend 
a  bill  of  exceptions  formerly  presented  and  allowed  is 
at  an  end  :  Michigan  Ins.  Bank  v.  Eldred^  143  U.S.  293, 
298  (12  Sup.  Ct.  450) . 

But  many  authorities  concur  in  holding  to  a  much  more 
liberal  doctrine.  By  these  it  is  established  that  a  bill 
of  exceptions,  once  settled  and  signed  and  properly  filed, 
becomes  a  part  of  the  record  in  the  case  to  which  it  re- 
lates, and  stands  precisely  upon  the  same  footing  as  any 
other  record.  If  it  is  settled  and  filed  during  the  term, 
the  presiding  judge  who  signed  it  may,  before  the  expira- 
tion thereof,  make  any  changes  or  alterations  which  he 
may  think  necessary  to  make  it  conform  to  the  facts,  but 
thereafter  he  loses  all  power  to  alter  or  change  it  on  his 
own  motion,  or  upon  mere  suggestion.  If,  however,  a 
bill  of  exceptions,  through  inadvertence  or  mistake,  has 
been  so  made  up  as  not  to  fairly  and  truly  recite  or  rep- 
resent what  it  purports  to  show  as  having  actually  trans- 
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pired  during  the  course  of  the  proceedings,  it  may,  by 
order  of  the  court  entered  nunc  pro  tunc,  upon  proper 
notice,  be  so  amended  at  a  subsequent  term  as  that  it  will 
accord  with  the  real  facts  :  Heinsen  v.  Lamb,  117  111.  549 
(7  N.  E.  75);  Martin  v.  St.  Louis,  etc.  Ry.  Co,  53  Ark. 
250  (13  S.  W.  765);  Churchill  v.  Hill,  59  Ark.  54  (26  S. 
W.  378);  State  v.  Clark,  67  Wis.  229  (30  N.  W.  122); 
Freel  v.  State,  21  Ark.  221 ;  Goodrich  v.  City  of  Minonk,  62 
111.  121 ;  Newman  v.  Ravenscroft,  67  111.  496  ;  Beckwith  v. 
Talbot,  2  Colo.  604  ;  Doane  v.  Glenn,  1  Colo.  454  ;  Walker 
V.  State,  102  Ind.  502  (1  N.  E.  856);  Morgan  v.  Hays,  91 
Ind.  132;  Harris  v.  Tomlimon,  130  Ind.  426  (30  N.  E. 
214);  Leiferts  v.  State,  49  N.  J.  Law,  26  (6  Atl.  521); 
Warner  v.  Thomas  Dying  Works,  105  Cal.  409  (38  Pac. 
960,  37  Pac.  153);  McFarland  v.  West  Side  Improvement 
Co.,  47  Neb.  661  (66  N.  W.  637).  And  this  may  be  done 
pending  an  appeal :  Seymour  v.  Thomas  Harrow  Co.,  81 
Ala.  250  (1  South.  45);  Lake  EHe  R.  R.  Co.y.  Bates,  19 
Ind.  App.  386  (46  N.  E.  831);  Harris  v.  Tomlinson,  130 
Ind.  426  ;  Brooks  y.  Bruyn,  40  111.  64.  We  incline  strongly 
to  the  more  liberal  practice  as  being  better  suited  to  sub- 
serve the  ends  of  justice,  and  are  therefore  constrained 
to  adopt  it.     Both  motions  will  be  denied. 

Motions  Denied. 


Decided  24  November,  1808. 

On  the  Merits. 

[66  Pac.  26.] 

For  the  Board  of  Examiners  there  was  a  brief  over  the 
names  of  Cicero  M.  Idleman,  Attorney-General,  Harrison 
Allen  and  Fulton  Bros.,  with  an  oral  argument  by  Messrs. 
Idleman  and  George  Clyde  Fulton. 
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For  Dr.  Estes  there  was  a  brief  over  the  name  of  J.  H, 
&  A.  M.  Smithy  with  an  oral  argument  by  Mr.  Albert 
Marshall  Smith. 

Mr.  Justice  Moore  delivered  the  opinion. 

This  is  a  proceeding  in  the  name  of  the  state,  upon  the 
relation  of  private  parties,  before  the  State  Board  of  Med- 
ical Examiners,  to  have  the  medical  license  of  0.  B.  Estes 
revoked  for  dishonorable  and  unprofessional  conduct, 
alleged  to  have  been  committed  by  unlawfully  producing 
an  abortion.  The  defendant  having  denied  the  material 
allegations  of  the  complaint,  a  trial  was  had,  resulting 
in  a  revocation  of  his  license,  from  which  action  he 
appealed  to  the  Circuit  Court  of  Marion  County,  which 
changed  the  venue  to  Clatsop  County,  where  the  cause 
was  tried,  the  action  of  the  board  reversed,  and  an  order 
made  that  defendant  be  permitted  to  resume  the  practice 
of  his  profession,  but  the  court  denied  his  motion  for 
costs  and  disbursements.  From  this  judgment  the  state, 
the  relators,  and  the  defendant  appeal. 

It  is  contended  by  the  relators'  counsel  that  the  trial 
court  never  obtained  jurisdiction  of  the  proceeding,  and 
hence  erred  in  refusing  to  dismiss  the  attempted  appeal 
from  the  action  of  the  board  of  examiners.  The  motion 
to  dismiss  said  appeal  was  predicated  upon  the  following 
grounds:  (1)  That  no  notice  of  appeal  was  ever  served 
upon  the  secretary  of  the  board  of  examiners ;  (2)  that 
no  appeal  bond,  as  provided  by  law,  was  filed  with  or 
approved  by  said  secretary ;  (3)  the  transcript  was  in- 
sufficient in  form,  and  not  filed  within  the  time  pre- 
scribed by  law  ;  (4)  that  the  notice  of  appeal  did  not  set 
forth  the  grounds  of  error  nor  describe  the  action  of  the 
board  complained  of ;  and  (5)  that  the  pretended  appeal 
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was  taken  to  the  Circuit  Court  of  Marion  County,  when 
it  should  have  been  to  the  Circuit  Court  of  Multnomah 
County. 

6.  The  notice  of  appeal  in  question  has  a  certificate 
indorsed  thereon  acknowledging  due  service  thereof,  and 
purporting  to  have  been  subscribed  by  '*  Byron  E.  Miller, 
Secretary  of  Board  of  Medical  Examiners."  It  is  argued 
that  a  written  acknowledgment  of  the  service  of  a  notice 
of  appeal  by  a  party  is  insuflScient  to  authorize  the  court 
to  assumd  jusisdiction  without  proof  of  the  authenticity 
of  the  signature.  The  objection  insisted  upon  is  tech- 
nical, and  he  who  would  take  advantage  of  a  technicality 
must  be  governed  by  the  rule  which  he  invokes :  Bilyeu 
V.  Smith,  18  Or.  335  (22  Pac.  1073);  Herinann  v.  Hutch- 
earn,  33  Or.  239  (53  Pac.  489).  This  rule  compels  a 
party  who  excepts  to  an  irregularity  to  specify  definitely 
the  particular  point  which  he  maintains  constitutes  a 
departure  from  the  prescribed  mode  of  procedure,  that 
the  trial  court  may  have  an  opportunity  to  correct  the 
irregularity  by  permitting  the  record  to  be  amended,  if 
possible  :  Elliott,  App.  Proc.  §  532 ;  2  Enc.  PI.  &  Prac. 
348  ;  Scholfield  v.  Pope,  103  111.  138.  It  will  be  observed 
that  the  point  relied  upon  in  the  trial  court  as  a  ground 
for  dismissing  the  appeal  is  that  the  notice  thereof  was 
not  served  upon  the  secretary  of  the  board  of  examiners, 
while  the  objection  urged  here  is  that  there  is  no  proof 
of  the  service  of  such  notice, — a  contention  which  tacitly 
admits  that  the  notice  was  served,  but  denies  that  the 
proof  thereof  was  sufficient ;  thus  showing  that  a  ques- 
tion of  irregularity,  not  aflfecting  the  jurisdiction,  is  pre- 
sented, which  this  court  as  an  appellate  tribunal  cannot 
entertain,  because  it  was  not  presented  to  or  considered 
by  the  court  below. 

7.  The  statute  requires  a  person  desiring  to  take  an  ap- 
peal from  the  action  of  the  board  of  examiners  to  cause 
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to  be  served  upon  the  secretary  of  said  board  a  written 
notice  thereof,  which  shall  contain  a  statement  of  the 
grounds  of  such  appeal,  and  shall  file  in  the  office  of 
such  secretary  an  appeal  bond  to  the  State  of  Oregon, 
with  good  and  sufficient  surety,  to  be  approved  by  said 
secretary,  conditioned  for  the  speedy  prosecution  of  such 
appeal,  and  the  payment  of  such  costs  as  may  be  ad- 
judged against  him  thereon :  Laws,  1895,  p.  61,  §  6. 
The  bond  filed  with  the  secretary  complied  with  these 
requirements,  but,  because  the  liability  of  the  sureties 
was  limited  to  the  sum  of  $500,  it  is  contended  that  the 
trial  court  never  acquired  jurisdiction  of  the  appeal.  It 
will  be  remembered  that  the  ground  of  the  motion  in  the 
trial  court  upon  this  question  was  that  no  appeal  bond  as 
provided  by  law  was  filed,  etc.  This  assignment  does 
not  point  out  the  error  now  complained  of  w^ith  the 
degree  of  particularity  required  in  such  cases,  and, 
under  the  rule  hereinbefore  stated,  is  insufficient  to  call 
the  attention  of  the  trial  court  to  the  irregularity  here 
relied  upon. 

8.  When  a  person  desiring  to  appeal  from  the  de- 
cision of  the  board  of  examiners  has  caused  to  be  served 
upon  its  secretary  a  notice  of  appeal,  and  filed  in  his 
oflBice  an  appeal  bond,  it  is  made  the  duty  of  said  secre- 
tary, within  ten  days  after  such  service  and  approval  of 
the  bond,  to  transmit  to  the  clerk  of  the  circuit  court  to 
which  the  appeal  is  taken  a  certified  copy  of  the  plead- 
ings, etc.,  together  with  the  bond  and  notice  of  appeal : 
Laws,  1895,  p.  61,  §  6.  This  duty  was  duly  performed 
within  the  time  prescribed  by  law,  except  that  the  cer- 
tificate authenticating  the  transcript  failed  to  recite  that 
the  copies  contained  therein  had  been  by  him  compared 
with  the  originals,  etc.,  as  required  by  Section  748, 
Hill's  Ann.  Laws ;  whereupon   the   court,  by  rule,  re- 

9i  Ob.— 14. 
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quired  the  secretary  to  send  up  an  amended  transcript, 
duly  certified,  which  was  done,  but  not  until  after  the 
expiration  of  ten  days  from  the  service  of  the  notice  of 
appeal.  It  is  now  argued  by  counsel  for  the  relators 
that  it  was  the  duty  of  the  defendant  to  obtain  and  file  a 
perfect  transcript,  and  that  because  the  original  certifi- 
cate was  defective,  thereby  necessitating  an  amended 
transcript,  which  was  not  filed  within  the  time  prescribed 
by  law,  the  court  never  obtained  jurisdiction  of  the 
appeal.  When  an  appeal  from  the  judgment  or  decree 
of  the  circuit  court  has  been  perfected,  the  appellant 
within  a  given  time  must  file  with  the  clerk  of  this  court 
a  transcript  of  the  final  record:  Hill's  Ann.  Laws,  § 
541.  In  such  case  it  has  been  held  that,  where  the 
statute  expressly  requires  the  appellant  to  file  the  tran- 
script in  the  appellate  court,  the  clerk  of  the  trial  court, 
in  its  preparation,  acts  as  his  agent,  and  that  the  clerk's 
failure  to  comply  with  the  requirements  of  the  law  in 
this  respect  is  attributable  to  the  laches  of  the  appellant : 
2  Enc.  PL  &  Prac.  280,  and  cases  cited  in  note  2. 
Where,  however,  the  statute  imposes  upon  the  clerk  of 
the  trial  court  the  duty  of  filing  the  transcript  on  appeal, 
such  requirement  does  not  relieve  the  appellant  from  the 
necessity  of  showing  that  the  failure  of  the  clerk  to  file 
the  transcript  within  the  time  prescribed  by  law  was  not 
imputable  to  him:  Crawford  y  .  Holler ,  2  Wash  T.  161 
(2  Pac.  353)  ;  Callahan  y.  Houghton,  2  Wash  St.  539  (27 
Pac.  125).  The  secretary  of  the  board  having  complied 
with  the  statute  as  far  as  the  filing  of  the  transcript  was 
concerned,  relieved  the  defendant  from  all  duty  in  that 
respect,  and  he  is  not  responsible  for  the  appended  cer- 
tificate, which,  if  informal  or  imperfect,  the  court  could, 
as  in  cases  on  appeal  from  justices' courts,  have  corrected 
by  proper  amendment. 

9.     The  notice  of  appeal  assigns  the  errors  which  the 
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defendant  claimed  the  board  of  examiners  committed, 
and,  the  judgment  complained  of  being  described  therein 
with  reasonable  certainty,  the  statutory  requirement  that 
the  notice  shall  contain  a  statement  of  the  grounds  of 
such  appeal  is  suflBciently  complied  with.  The  statute 
provides  that  an  appeal  from  the  action  of  the  board  of 
examiners  revoking  a  medical  license  shall  be  to  the  cir- 
cuit court  in  and  for  the  county  in  which  the  hearing 
was  had  upon  which  such  license  was  revoked  :  Section 
6,  supra.  The  transcript  was  filed  in  the  office  of  the 
Clerk  of  the  Circuit  Court  for  Marion  County,  but  it  is 
claimed  that  the  record  is  silent  as  to  where  the  hearing 
was  had,  and,  this  being  so,  it  must  be  presumed  that 
the  board  met  in  Multnomah  County,  where  the  regular 
meetings  thereof  are  required  to  be  held  (Laws,  1895,  p. 
61 ,  §  2) ,  and  hence  the  appeal  was  not  taken  to  the  proper 
court.  The  motion  in  the  trial  court  to  dismiss  the  ap- 
peal recites  that  such  hearing  was  had  before  the  said 
board  in  Marion  County,  and  the  verdict  and  decision  of 
the  board  purports  to  have  been  signed  at  Salem,  in  said 
county,  in  view  of  which  the  point  contended  for  is  with- 
out merit. 

Counsel  for  the  relators,  in  their  brief,  contend  that 
the  circuit  court  erred  in  refusing  to  dismiss  the  appeal 
for  other  reasons,  which  will  not  be  considered,  because 
the  grounds  thereof  were  not  assigned  in  their  motion  in 
the  court  below. 

10.  Considering  the  case  upon  its  merits,  it  appears 
that  the  woman  upon  whom  the  operation  is  said  to  have 
been  performed,  appeared  as  a  witness  before  the  board 
of  examiners  at  defendant's  trial,  and  testified  that  he 
perpetrated  the  overt  act  with  the  commission  of  which 
he  was  charged,  but  at  his  trial  in  the  circuit  court,  as  a 
witness  for  the  state,  she  denied  that  any  abortion  had 
been  produced  upon  her,  or  that  the  defendant  had  per- 
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formed  any  dishonorable  or  unprofessional  operation  upon 
her ;  whereupon  the  court  permitted  counsel  for  the  state 
to  cross-examine  her  at  great  length,  but  the  testimony 
brought  out  thereby  is  substantially  the  same  as  that 
given  in  her  direct  examination,  in  which  she  testified 
that,  by  reason  of  her  illness,  she  was  not  responsible  for 
what  she  said  when  appearing  before  the  board  of  exam- 
iners, and  that,  being  unable  to  read  the  English  lan- 
guage, she  did  not  understand  the  purport  of  an  aflBdavit 
subscribed  by  her  which  charged  defendant  with  the  com- 
mission of  said  dishonorable  and  unprofessional  conduct. 
Counsel  for  relators  thereupon  called  another  witness, 
by  whom  they  sought  to  prove  that  an  abortion  had  been 
produced  upon  the  last  witness  by  showing  her  physical 
condition  at  the  time  it  was  alleged  that  she  had  been 
delivered  of  a  foetus,  but  the  court,  upon  defendant's  ob- 
jection to  the  introduction  of  such  testimony,  refused  to 
permit  the  witness  to  answer  the  question  propounded 
unless  counsel  could  give  some  assurance  that  he  would 
thereafter  introduce  testimony  tending  to  connect  the 
defendant  with  the  commission  of  the  oflFense,  to  which 
he  replied  :  "I  don't  know  whether  I  can  do  that  or  not. 
I  don't  like  to  engage  to  do  a  thing,  and  then  not  live  up 
to  the  standard.  I  should  like  to  try  it.  I  want  to  be 
perfectly  honest  and  fair  with  the  court.  I  don't  know 
whether  I  can  or  not.  I  tell  you  frankly  and  honestly 
that  I  doubt  it."  The  court  thereupon  refused  to  permit 
the  witness  to  answer  the  question,  and,  no  further  tes- 
timony being  offered,  the  jury  was  instructed  to  return 
a  verdict  in  favor  of  the  defendant,  to  which  counsel  for 
the  relators  excepted.  The  testimony  sought  to  be  intro- 
duced by  the  relators  tended  to  contradict  their  chief  wit- 
ness, but  it  was  incompetent  to  prove  that  defendant  was 
guilty  because  such  witness  had  been  delivered  of  a 
fcetus,  and,  as  counsel  frankly  admitted  that  he  doubted 
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his  ability  to  connect  defendant  with  the  offense,  the 
court  committed  no  error  in  rejecting  the  testimony : 
Dunn  V.  People,  29  N.  Y.  523  (86  Am.  Dec.  319) ;  McCamey 
V.  People,  83  N.  Y.  408  (38  Am.  Rep.  456). 

11.  It  is  contended  by  counsel  for  defendant  that  the 
court  ^rred  in  refusing  to*  allow  their  client  his  costs  and 
disbursements  incurred  in  his  defense.  The  expenses 
incident  to  the  trial  of  an  action  not  being  recoverable 
at  common  law,  the  right  to  recover  them  must  be  found 
in  the  statute :  5  Enc.  PI.  &  Prac.  108 ;  Wood  v.  Fitz- 
gerald, 3  Or.  568 ;  Mitchell  v.  Downing,  23  Or.  448  (32 
Pac.394). 

12.  The  legislative  assembly,  in  creating  the  board 
of  examiners,  undoubtedly  considered  that  the  physician 
whose  license  had  been  revoked  would  be  powerless  to 
review  the  act  of  the  board  except  for  an  erroneous  exer- 
cise of  judicial  functions,  or  where  it  had  exceeded  its 
jurisdiction  (Hill's  Ann.  Laws,  §  585),  in  view  of  which 
the  right  of  appeal  in  such  cases  was  conferred ;  but, 
such  appeal  not  being  from  the  judgment  of  a  court,  the 
general  statute  providing  for  the  recovery  of  costs  and 
disbursements  can  have  no  application,  and  defendant 
must  rely  upon  the  statute  giving  the  appeal  for  his 
relief.  The  provision  on  the  subject  of  costs  reads  as 
follows  :  '*In  case  the  final  decision  of  the  supreme  court 
be  against  said  medical  examining  board,  then  and  in 
that  case  said  court  shall  make  such  order  in  the  premises 
as  may  be  necessary,  and  said  board  shall  act  accord- 
ingly ;  provided,  that  in  no  case  shall  an  appeal  bond  be 
required  of  said  board,  nor  shall  any  costs  be  adjudged 
or  taxed  against  the  same:"  Laws,  1895,  p.  61,  §  6. 
The  act  in  question  having  made  no  provision  for  the 
recovery  of  costs  in  case  the  action  of  the  board  be  re- 
versed, defendant  is  not  entitled  to  recover  from  the 
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relators  as  in  an  ordinary  action  :  Hill's  Ann.  Laws,  §§ 
564,  565. 

13.  The  statute  provides  that  if  the  action  of  the 
board  be  reversed  by  the  circuit  court,  and  no  appeal 
taken  from  such  judgment  to  this  court  within  sixty 
days,  the  board  of  examiners*  shall  immediately  upon 
the  expiration  thereof  reinstate  upon  the  records  of  said 
board  the  name  of  the  person  whose  license  was  revoked; 
but,  in  case  the  board  shall  appeal  from  such  judgment, 
no  reinstatement  sliall  be  required  until  the  final  deter- 
mination of  said  cause  upon  appeal :  Laws,  1895,  p.  61, 
§  6.  The  trial  court  in  reversing  the  action  of  the  board 
adjudged  that  the  defendant  should  be  permitted  to  prac- 
tice medicine  and  surgery  in  this  state  as  if  the  verdict 
and  decision  of  such  board  had  not  been  rendered.  It 
is  contended  that  such  an  order  of  the  circuit  court  was 
premature,  and  that  its  judgment  in  this  respect  is  erron- 
eous. An  appeal  is  not  like  a  writ  of  error  in  civil  cases 
at  common  law,  which  was  a  matter  of  right,  but  exists 
only  in  such  cases  as  the  legislative  assembly  may  pre- 
scribe, and,  having  provided  a  particular  method  for  re- 
viewing the  action  of  the  board,  such  method  is  exclu- 
sive :  2  Enc.  PI.  &  Prac.  16  ;  Savage  v.  Gulliver,  4  Mass. 
171.  The  judgment  of  the  circuit  court  in  this  respect 
is  erroneous,  in  view  of  which  it  is  reversed  so  far  as  it 
relates  to  the  immediate  reinstatement  of  defendant  to 
the  privilege  of  which  he  had  been  denied  by  the  board, 
but  in  all  other  respects  affirmed.  The  cause  will  be  re- 
manded, with  directions  to  the  court  below  to  order  the 
said  board  of  examiners  to  reinstate  forthwith  upon  the 
record  of  said  board  the  name  of  0.  B.  Estes  as  a  prac- 
ticing physician  and  surgeon,  and  for  such  further  pro- 
ceedings as  may  be  necessary,  not  inconsistent  with  this 
opinion. 

Modified. 
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Decided  5  December;  rehearing  denied  19  December,  1886. 
BliACKBURN  v.  SOUTHERN  PACIFIC  COMPANY. 

[55  Pac.  2545.] 

1.  Accident  at  Crossing— Negligence  a  Complete  Defense.— There  can  be 

no  recovery  for  the  death  of  one  who  was  struck  by  a  railway  train  at  a  grade 
crossing,  where  the  evidence  showed  that,  though  such  train  was  moving  at 
a  rate  of  speed  prohibited  by  law,  the  proximate  cause  of  the  accident  was  the 
n^ligenoe  of  the  deceased  in  approaching  such  crossing  without  exercising 
due  caution. 

2.  Duty  to  Stop  and  Listen  for  Train.— The  failure  of  a  i^erson  about  to  cross 

a  railway  track,  on  a  highway  at  grade,  to  look  and  listen  for  an  approaching 
train,  or  to  stop  for  such  purpose,  where  the  view  of  the  track  is  obstructed,  or 
where  there  is  noise  which  he  may  control,  and  which  may  prevent  his  hear- 
ing such  train,  is  negligence  per  ae,  which  will  bar  a  recovery  for  an  injury 
resulting  ftom  a  collision  with  a  train  at  such  crossing:  Durbin  v.  Oregon 
Ry.  <fe  Nav,  Cb.,  17  Or.  5,  and  McBHde  v.  Northern  Pac.  R.  R,  Co,,  19  Or.  64,  ap- 
proved and  followed. 

8.  Duty  of  Court  to  Direct  a  Verdict.— In  an  action  for  li^urles  received  by 
a  traveler  on  the  highway,  at  a  railway  crossing,  it  is  the  duty  of  the  court  to 
direct  a  verdict  for  defendant,  where  the  uncontradicted  evidence  shows  the 
omission  of  a  duty  which  the  law  requires  of  such  traveler:  Durbin  v.  Oregon 
Ry.  tfe  Nav.  Co.,  17  Or.  5,  approved  and  followed. 

From  Clackamas  :     Tiios.  A.  McBride,  Judge. 

Action  by  Sarah  A.  Blackburn  against  the  Southern 
Pacific  Company.  There  was  a  verdict  and  judgment  in 
favor  of  plaintiff,  and  defendant  appeals. 

Reversed. 

For  appellant  there  was  a  brief  over  the  name  of 
Bronaugh,  McArthur^  Fenton  &  Bronaugh^  with  an  oral 
argument  by  Mr.  William  D.  Fenton. 

For  respondent  there  was  a  brief  over  the  names  of 
C.  D.  &  D.  C.  Latoureite,  and  W.  II.  Dohyns^  with  an  oral 
argument  by  Messrs.  Dobyns  and  C.  D.  Latourette. 

Mr,  Justice  Bean  delivered  the  opinion. 
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This  is  an  action  to  recover  damages  for  the  death  of 
plaintiff's  intestate,  caused  by  a  collision  of  the  vehicle 
in  which  he  was  riding  with  one  of  defendant's  trains 
at  a  street  crossing  in  Oregon  City.  The  ground  of  negli- 
gence charged  in  the  complaint  is  that  at  the  time  of  the 
collision  the  train  was  moving  at  a  greater  rate  of  speed 
than  eight  miles  an  hour,  in  violation  of  an  ordinance  of 
the  city,  and  without  ringing  a  bell,  as  required  by  such 
ordinance;  and  the  defense  is  contributory  negligence. 
Upon  the  issue  joined,  a  trial  was  had,  resulting  in  a 
verdict  and  judgment  in  favor  of  plaintiff  for  the  sum 
of  $2,000,  and  defendant  appeals. 

1.  In  answer  to  special  interrogatories,  the  jury  found 
that  the  speed  of  the  train  was  from  ten  to  twelve  miles 
an  hour,  but  that  just  before  the  accident  the  bell  was 
being  rung.  The  defendant's  negligence  in  running  its 
train  at  an  unlawful  rate  of  speed  must  therefore  be 
regarded  as  an  established  fact,  and  the  controlling  ques- 
tion in  the  case  is  whether  the  court  erred  in  overruling 
defendant's  motion  for  a  nonsuit,  on  the  ground  that  the 
evidence  showed  that  the  proximate  cause  of  the  accident 
was  the  negligence  of  the  deceased  in  approaching  the 
crossing  without  exercising  due  caution ;  for,  if  such 
was  the  fact,  the  plaintiff  cannot  recover,  notwithstand- 
ing the  negligence  of  the  defendant :  Schofield  v.  Chicago, 
etc.  Ry.  Co,,  114  U.  S.  615  (5  Sup.  Ct.  1125);  Railroad 
Co.  V.  Houston,  95  U.  S.  697;  Chicago,  etc.  Ry.  Co.  v. 
Crisman,  19  Colo.  30  (34  Pac.  286);  Hager  v.  Soxitliern 
Pac.  Co.,  98  Cal.  309  (33  Pac.  119)  ;  Gothard  v.  Alabama 
R.  R.  Co.,  67  Ala.  114. 

•  Tlie  defendant's  track  runs  north  and  south  through 
Oregon  City,  crossing  Tenth  Street  at  a  slight  deviation 
from  a  right  angle  one  hundred  and  fifty  feet  east  of  the 
intersection  of  such  street  with  Main  Street.  Prom 
Main  Street,  along  Tenth  to  the  railway  track,  the  view 
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of  an  approaching  train  from  either  direction  is  com- 
pletely obstructed  by  buildings,  except  that  on  the  north 
side,  at  a  point  fifty-seven  feet  from  the  track,  a  train 
can  be  seen  through  an  opening  two  feet  wide  when  one 
hundred  and  thirty-seven  feet  from  the  crossing;  and 
there  is  also  a  space  of  about  fifteen  feet  on  the  same 
side,  between  the  track  and  the  nearest  building,  through 
which  the  defendant  claims  a  view  of  the  track  can  be 
had,  looking  north,  of  from  ninety  to  one  hundred  and 
fifty-seven  feet,  accordingly  as  one  approaches  it,  but 
the  plaintiff  contends  that  the  view  through  this  space 
is  obstructed  by  brush  and  trees.  About  11  o'clock  on 
the  morning  of  July  18,  1895,  the  deceased  and  his  son, 
a  lad  sixteen  or  seventeen  years  of  age,  who  were  return- 
ing home  from  Oregon  City,  came  down  Main  Street 
in  an  ordinary  two-seated  farm  wagon,  drawn  by  two 
horses,  turned  into  Tenth,  and,  without  stopping  to  look 
or  listen  for  an  approaching  train,  attempted  to  cross 
the  track,  when  the  wagon  was  struck  by  a  train  com- 
ing from  the  north,  and  the  plaintiff's  intestate  killed. 
The  evidence  for  the  plaintiff  tended  to  show  that,  at  the 
time  the  deceased  and  his  son  turned  into  Tenth  Street, 
the  horses  were  traveling  in  a  trot,  but  soon  thereafter, 
the  deceased  having  cautioned  his  son,  who  was  driving, 
to  look  out  for  the  cars,  the  latter  checked  them  up  to  a 
walk  when  about  halfway  between  Main  Street  and  the 
crossing,  and  they  continued  in  that  gait  until  the  acci- 
dent ;  that,  as  they  passed  along  the  street,  both  the  de- 
ceased and  his  son  looked  through  the  opening  on  the 
north,  between  the  buildings  referred  to,  and  listened 
for  an  approaching  train,  but  did  not  see  or  hear  it  until 
it  struck  the  near  horse ;  that  they  were  both  familiar 
with  the  crossing,  and  saw  the  sign  there,  ''Look  out  for 
the  cars  I"  and  were  expecting  a  train  about  that  time ; 
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but  it  is  in  proof,  and  it  is  admitted,  that  they  did  not 
stop  their. team  to  look  or  listen  after  turning  into  Tenth 
Street. 

Upon  these  facts,  the  question  is  presented  whether 
the  deceased,  in  approaching  the  crossing,  acted  with 
that  ordinary  care  and  circumspection  wliich  the  law  re- 
quires of  a  traveler  on  the  highway  who  is  about  to  cross 
a  railroad  track.  In  ordinary  actions,  grounded  upon 
negligence,  and  in  which  contributory  negligence  is  avail- 
able as  a  defense,  the  general  rule  is  that  tlie  plaintiff's 
conduct  is  to  be  measured  by  that  of  an  ordinarily  prudent 
and  cautious  person  under  the  same  circumstances,  and 
the  qustion  is  one  of  fact  for  the  jury.  But,  in  view  of 
the  importance  of  railway  traffic,  the  character  and  mo- 
mentum of  trains,  and  their  confinement  to  a  single  track, 
the  danger  from  a  collision  at  a  crossing,  not  only  to  the 
traveler  on  the  highway,  but  to  the  passengers  on  board 
the  train,  is  such  that  tlie  courts  have  been  compelled  to 
proceed  beyond  the  rule  which  ordinarily  prevails,  and 
prescribe,  as  a  matter  of  law,  the  qumiturn  of  care  re- 
quired of  a  traveler  about  to  cross  a  railway  track.  '*The 
requirements  of  the  law,  moreover,"  says  Mr.  Beach, 
''proceed  beyond  thefeatureless  generality  that  one  must 
do  his  duty  in  this  respect,  or  must  exercise  ordinary  care 
under  the  circumstances .  The  law  defines  precisely  what 
the  term  'ordinary  care  under  the  circumstances'  shall 
mean  in  these  cases.  In  the  progress  of  the  law  in  this 
behalf,  tlie  question  of  care  at  railway  crossings  as  affect- 
ing the  traveler  is  no  longer,  as  a  rule,  a  question  for  the 
jury.  The  quantum  of  care  is  exactly  prescribed  as  mat- 
ter of  law.  In  attempting  to  cross,  the  traveler  must 
listen  for  signals,  notice  signs  put  up  as  warnings,  and 
look  attentively  up  and  down  the  track.  A  multitude  of 
decisions  of  all  the  courts  enforce  this  reasonable  rule. 
It  is  also  so  consonant  with  right  reason  and  the  dictates 
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of  ordinary  prudence,  and  so  much  in  line  witli  the  ordi- 
nary care  which  the  average  of  mankind  display  in  the 
daily  routine  of  life,  that  it  should  seem  to  be  scarcely 
dependent  upon  the  authority  of  decided  cases  in  the  law 
courts.  The  traveler  on  the  highway  must  even  come  to 
a  halt  for  this  purpose  ;  but  he  is  not  required  to  get  out 
of  his  wagon,  and  go  forward  on  foot,  for  the  purpose  of 
looking,  especially  when  such  a  course  would  not  have 
prevented  the  collision,  but  would  rather  have  exposed 
the  traveler  to  the  very  peril  it  was  designed  to  avoid  :" 
Beach,  Contrib.  Neg.  (2  ed.),  §§  180,  181. 

2.  In  harmony  with  this  rule,  it  is  a  principle  of  law, 
firmly  established  in  this  state  as  elsewhere,  that  the 
failure  of  a  person  about  to  cross  a  railway  track  on  a 
highway,  at  grade,  to  look  and  listen  for  an  approaching 
train  is  negligence  ^^^r  se,  and  will  bar  a  recovery  for  an. 
injury  received  by  a  collision  with  a  train  at  the  cross- 
ing :  *  Durbin  v.  Oregon  Ry.  &  Xav.  Co.^  17  Or.  5  (11  Am. 
St.  Rep.  778,  17  Pac.  5);  McBride  v.  Northern  Pac.  R.  R. 
Co.,  19  Or.  64  (23  Pac.  814). 

In  Pennsylvania  and  many  other  states  the  rule  is 
pressed  further,  and  it  is  the  imperative  duty  of  the  party 
in  all  cases,  not  only  to  look  and  listen,  but  to  stop  for 
that  purpose  at  a  convenient  distance  from  the  track  be- 
fore attempting  to  go  upon  it ;  and,  if  he  suffers  injury 
from  a  collision  with  the  train,  his  conduct  in  failing  to 
stop  is  negligence  per  se,  and  must  be  so  declared  by  the 
court:  Bailey,  Confi.  Jud.  Dec,  p.  263;  Pennsylvania 
R.  R.  Co,  V.  Beale,  73  Pa.  St.  504  (13  Am.  Rep.  753); 
Ehruman  v.  East  Ilarrishurg  Ry,  Co.,  150  Pa.  St.  180  (17 
L.  R.  A.  448,  24  Atl.  596) ;  Aiken  v.  Pennsylvania  R,  R. 
Co.,  130  Pa.  St.  380  (18  Atl.  619,  17  Am.  St.  Rep.  775) . 
"There  never  was  a  more  important  principle  settled," 
says  Mr.  Justice  Sharswood,  in  Pennsylvania  R.  R.  Co.  v. 
Beale,  73  Pa.  St.  504  (13  Am.  Rep.  753),  *'than  that  the 
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fact  of  the  failure  to  stop  immediately  before  crossing  a 
railroad  track,  is  not  merely  evidence  of  negligence  for 
the  jury,  but  negligence  per  se,  and  a  question  for  the 
court.  It  was  important,  not  so  much  to  railroad  com- 
panies, as  to  the  traveling  public.  Collisions  of  this 
character  have  often  resulted  in  the  loss  of  hundreds  of 
valuable  lives  of  passengers  on  trains ;  and  they  will  do 
so  again,  if  travelers  crossing  railroads  are  not  taught 
their  simple  duty,  not  to  themselves  only,  but  to  others. 
The  error  of  submitting  the  question  to  the  jury  whether, 
if  the  deceased  had  stopped,  he  could  have  seen  or  heard 
the  approaching  train,  runs  through  the  entire  charge 
and  answers  of  the  learned  judge  below.  He  should, 
upon  the  uncontradicted  evidence,  have  directed  a  ver- 
dict for  the  defendants."  This  rule  is  simple,  affords  an 
•unvarying  standard  by  which  the  quantum  of  care  re- 
quired of  the  traveler  can  be  determined,  and,  if  ob- 
served, accidents  at  crossings  would  unquestionably 
rarely  occur.  But,  while  there  is  much  force  in  the  ar- 
gument of  Mr.  Justice  Sharswood  in  the  case  referred 
to,  that  *'the  fact  of  collision  shows  the  necessity  there 
was  of  stopping"  even  in  cases  where  the  view  of  the 
track  is  unobstructed,  it  is  probable  the  doctrine  having 
the  most  support  in  tlie  decided  cases  is  that  it  cannot  be 
aflBrmed  as  a  matter  of  law,  in  all  cases,  that  there  is  a 
duty  on  the  traveler  to  stop  before  attempting  to  cross  : 
7  Am.  &  Eng.  Enc.  Law  (2  ed.),  430.  If  the  view  is 
unobstructed,  so  that  he  can  see  an  approaching  tram 
before  it  reaches  the  crossing,  he  has  no  occasion  to  listen, 
and  hence  it  is  said  there  is  no  reason  why-he  should  stop 
for  that  purpose ;  but  if  tlie  view  is  obstructed,  so  that 
he  cannot  use  the  sense  of  sight,  it  then  becomes  his  duty 
to  listen,  and  to  listen  carefully  and  attentively ;  and  if 
there  is  any  noise  or  confusion  over  which  he  has  con- 
trol, either  from  the  vehicle  in  which  he  is  traveling,  or 
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otherwise,  which  may  interfere  with  the  sense  of  hear- 
ing, the  authorities  are  quite  agreed  that  it  is  his  duty, 
as  a  matter  of  law,  to  stop  such  noise,  and  listen  for  a 
train,  before  going  upon  the  track,  because  he  cannot 
listen  carefully  without  doing  so. 

Judge  Elliott,  in  his  recent  work  on  Railroads,  says 
that  "ordinary  care  often  requires  that  the  traveler 
should  stop,  look,  and  listen  for  moving  trains,  from  a 
place  where  danger  can  be  discerned  and  precaution 
taken  to  avert  it.  If,  for  instance,  the  noise  is  so  great 
that  an  approaching  train  cannot  be  heard,  or  the  ob- 
structions such  that  it  cannot  be  seen,  then  the  traveler 
must  come  to  a  halt,  and  look,  and  listen.  It  cannot  be 
said  that  one  who  simply  looks  and  listens  where  such 
acts  are  fruitless  and  unavailing  exercises  that  degree  of 
care  which  the  law  requires.  While  it  cannot  be  justly 
affirmed,  as  we  believe,  as  a  matter  of  law,  that  there  is 
a  duty  to  stop  in  all  cases,  yet  there  are  cases  jwhere  the 
failure  to  stop  must  be  deemed  such  a  breach  of  duty  as 
will  defeat  a  recovery  by  the  plaintiff.  There  are  very 
many  cases  holding  that  the  surroundings  may  be  such 
as  to  impose  upon  the  traveler  the  duty  of  stopping, 
looking,  and  listening,  and  these  cases,  as  we  think, 
assert  the  true  doctrine.  Some  of  the  courts,  in  well- 
reasoned  cases,  press  the  rule  further,  and  hold  that  the 
traveler  must,  in  all  cases,  stop,  look,  and  listen.  As  we 
have  said,  we  do  not  think  that  it  can  justly  be  affirmed, 
as  matter  of  law,  that  there  is  a  duty  to  stop  in  all  cases  ; 
but  we  do  think  that  the  duty  exists  in  cases  where  there 
is  an  obstruction  to  sight  or  hearing,  and  that  where  the 
surroundings  are  such  that  but  one  conclusion  can  be 
reasonably  drawn,  and  that  conclusion  is  that  it  is  negli- 
gence to  proceed  without  halting,  the  court  should  with- 
out hesitation  direct  a  verdict  if  no  halt  is  made." 
Section  1167.     '*The  rule  is  now  firmly  established  in 
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this  state,  as  it  is  elsewhere,"  says  Mr.  Chief  Justice 
Alvey,  in  Philadelphia  Railroad  Co.  y,  Hogeland,  66  Md. 
149,  161  (7  Atl.  107,  59  Am.  Rep.  159),  *'  that  it  is  neg- 
ligence per  se  for  any  person  to  attempt  to  cross  tracks  of 
a  railroad  without  first  looking  and  listening  for  ap- 
proaching trains  ;  and,  if  the  track  in  both  directions  is 
not  fully  in  view  in  the  immediate  approach  to  the  point 
of  intersection  of  the  roads,  due  care  would  require  that 
the  party  wishing  to  cross  the  railroad  track  should  stop, 
look,  and  listen,  before  attempting  to  cross.  Especially 
is  this  required  where  a  party  is  approaching  such 
crossing  in  a  vehicle,  the  noise  from  which  may  prevent 
the  approach  of  a  train  being  heard.  And  if  a  party 
neglects  these  necessary  precautions,  and  receives  injury 
by  collision  with  a  passing  train  which  might  have  been 
seen  if  he  had  looked,  or  heard  if  he  had  listened,  he 
will  be  presumed  to  have  contributed  by  his  own  negli- 
gence to  the  occurrence  of  the  accident ;  and,  unless 
such  presumption  be  repelled,  he  will  not  be  entitled  to 
recover  for  any  injury  he  may  have  sustained.  This  is 
the  established  rule,  and  it  is  one  that  the  courts  ought 
not  to  relax,  as  its  enforcement  is  necessary  as  well  for 
the  safety  of  those  who  travel  in  railroad  trains  as  those 
who  travel  on  the  common  highways.'' 

And  in  Chase  v.  Maine  Cent,  R.  R.,  167  Mass.  383  (45 
N.  E.  911),  it  is  said  to  be  a  general,  although  not  a  uni- 
versal, rule,  "that,  if  there  is  anything  to  obstruct  the 
view  of  a  traveler  on  the  highway  at  a  crossing  at  grade, 
it  is  his  duty  to  stop  until  he  can  ascertain  wiiether  he 
can  cross  with  safety."  To  the  same  effect,  see  Patter- 
son, Ry.  Ace.  Law,  §  177  ;  Field,  Dam.  §  175  ;  East  Tenn, 
Ry.  Co,  V.  Kornegay,  92  Ala.  228  (9  South.  557);  Gothard 
V.  Ala,  etc.  R.  R.  Co.,  67  Ala.  114  ;  Chicago,  etc.  Ry.  Co.  v. 
Crisman,  19  Colo.  30  (34  Pac.  286);  Cin.  Ry.  Co.y.  Dun- 
can,  143  Ind.  524  (42  N.  E.  37);  Cin.  Ry.  Co.  \.  Hotv- 
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ard,  124  Ind.  280  (8  L.  R.  A.  593,  19  Am.  St.  Rep.  96, 
24  N.  E.  892) ;  Jensen  v.  Mich.  Cent.  R,  R,  Co.,  102  Mich. 
176  (60  N.  W.  57);  Lake  Shore  R.  R.  Co.  v.  Miller,  25 
Mich.  274;  Haas  v.  Grand  Rapids  R.  R.  Co.,  47  Mich. 
401  (11  N.  W.  216) ;  Banning  v.  Chicago,  etc.  Ry.  Co.,  89 
Iowa,  74  (56  N.  W.  277);  Louisville,  etc.  Ry.  Co.  v. 
Stommel,  126  Ind.  35  (25  N.  E.  863);  Littaur  v.  Narra- 
gansett  R.  R.  Co.,  61  Fed.  591 ;  Merkle  v.  New  York,  etc. 
R.  R.  Co.,  49  N.  J.  Law,  473  (9  Atl.  680);  Seefeld  v.  Chi- 
cago,  etc.  R.  R.  Co.,  70  Wis.  216  (5  Am.  St.  Rep.  168,  35 
N.  W.  278) ;  Stejyp  v.  Chicago,  etc.  Ry.  Co.,  85  Mo.  229 
Central  R.  R.  Co.  v.  Smalley,  (N.  J.  Law)  39  AtL  695 
Chase  v.  Maine  Cent.  R.  R.  Co.,  78  Me.  346  (5  Atl.  771) 
Flcviming  v.  Western,  etc.  R.  R.  Co.,  49  Cal.  253  ;  Shitfelt 
V.  Flint,  etc.  R.  R.  Co.,  96  Mich.  327  (55  N.  W.  1013); 
Houghton  v.  Chicago,  etc.  Ry.  Co.,  99  Mich.  308  (58  N.  W. 
314);  Heme  v.  St.  Louis,  etc.  Ry.  Co.,  71  Mo.  636;  Bcyel 
V.  Newport,  etc.  R.  R.  Co.,  34  W.  Va.  538  (12  S.  E.  532, 
45  Am.  &  Eng.  Ry.  Cas.  188). 

In  Central  R.  R.  Co.  v.  Smalley,  (N.  J.  L.)  39  Atl.  695, 
the  plaintiff  drove,  by  daylight,  slowly  along  a  highway, 
towards  a  railroad  crossing,  looking  and  listening  for 
approaching  trains.  His  view  of  trains  that  might  come 
from  the  west  was  cut  off,  notwithstanding  which  he 
drove,  without  stopping,  upon  the  track  ;  and  his  horse 
was  killed,  his  sleigh  demolished,  and  himself  injured 
by  the  engine  of  a  train  which,  until  it  wa's  upon  him, 
he  could  not  see,  by  reason  of  the  obstruction,  and  did 
not  hear.  I  was  held  that  it  was  error  in  the  trial  judge 
to  deny  the  motion  for  a  nonsuit  for  contributory  negli- 
gence. So,  also,  in  Chase  v.  Maine  Central  R.  R.  Co.,  78 
Me.  346  (5  Atl.  771),  the  evidence  sliowed  tliat  the  cross- 
ing, where  the  deceased  was  injured  was  at  the  north 
end  of  a  cut,  and,  between  the  cut  and  the  highway  upon 
which  he  was  traveling,  high  land  and  other  obstacles 
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intervened  which  obstructed  his  view  of  the  train  coming 
from  the  south,  for  a  considerable  distance  before  reach- 
ing the  crossing.  This,- the  court  said,  made  it  his  duty 
to  listen,  and  to  listen  carefully  and  attentively.  To  do 
this,  if  riding  in  a  sleigh,  and  especially  in  a  sleigh  with 
bells  attached,  it  would  be  necessary  to  stop  his  horse ; 
for,  surely,  he  could  not  listen  carefully  and  effectually 
without  stopping  his  horse,  and  thus  stilling  the  noise 
of  his  own  team.  And,  because  the  conduct  of  the  de- 
ceased did  not  come  up  to  this  standard,  it  was  held  that 
he  was  guilty  of  contributory  negligence  such  as  would 
bar  a  recovery.  In Flemming  v.  Western^  etc,  R.  R.  Co. ^49 
Cal.  253,  the  plaintiff  was  driving  a  four-horse  team 
towards  a  railroad  crossing.  The  air  was  so  filled  with 
dust  that  he  could  not  see  the  railroad,  and  his  wagon 
made  some  noise.  He  attempted  to  cross  the  track 
without  stopping  to  listen  for  an  approaching  train,  and 
his  horses  were  killed  by  the  engine.  It  was  held  that 
he  was  guilty  of  contributoiy  negligence,  and  could  not 
recover,  the  court  saying:  "As  the  plaintiff  could  not 
have  used  his  eyes  with  effect,  it  was  incumbent  on  him, 
as  a  person  of  ordinary  prudence,  to  make  the  best  use 
of  his  ears,  which  he  could  not  do  while  his  team  was  in 
motion.  Upon  the  plaintiff's  statement  of  the  facts,  we 
hold  that  he  was  guilty  of  contributory  negligence  in 
failing  to  stop  his  team  to  listen  for  an  approaching 
train."  In  ^hufelt  v.  Flint,  etc.  Ry.  Co,,  96  Mich.  327 
(55  N.  W.  1013),  the  plaintiff's  wife  approached  a  rail- 
road crossing  upon  a  highway,  in  a  lumber  wagon  drawn 
by  two  horses.  A  bank  and  woodpile  obstructed  the 
view  of  the  track  as  she  approached,  until  she  reached 
a  point  eighteen  feet  from  the  crossing.  She  was  driv- 
ing in  a  slow  walk,  but  did  not  stop  to  look  or  listen  for 
an  approaching  train.  When  the  horses'  feet  were  be- 
tween the  rails,  she  saw  the  train,  and  tried  to  turn 
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them  off  the  track,  but  was  struck  by  the  engine,  and 
injured.  It  was  held  that  she  was  guilty  of  such  con- 
tributory negligence  as  would  prevent  a  recovery,  the 
court  saying  that  trains  must  run  where  the  view  is  ob- 
structed by  cuts,  embankments,  trees  and  other  things, 
and  he  who  does  not  choose  to  stop  and  listen  when  he 
cannot  see  must  suffer  the  consequences  of  his  own  neg- 
ligence. 

Again,  in  Houghton  y,  Chicago^  etc,  Ry.  Co.  99  Mich. 
308  (58  N.  W.  314),  the  plaintiff,  who  was  returning 
home  from  his  market  town,  riding  on  two  boards  laid 
upon  his  wagon,  accompanied  by  his  boy,  approached  a 
crossing  on  defendant's  road  at  a  point  where  his  view 
of  the  track  was  obstructed  for  one  liundred  and  ninety- 
six  feet  from  the  crossing,  knowing  that  a  fast  train  was 
due  about  that  time.  He  watched  for  the  train,  and 
listened,  as  did  also  the  boy,  but  did  not  stop  his  team 
for  that  purpose  at  any  point.  The  ground  was  frozen, 
and  the  wagon  made  some  noise.  As  his  horses  stepped 
upon  the  track,  he  noticed  the  light  upon  them,  and 
whipped  them  up,  but  was  struck  and  severely  injured 
before  he  got  across  ;  and  it  was  held  that  his  attempt  to 
cross  the  track  without  stopping  to  listen  for  an  approach- 
ing train  was  contributory  negligence,  preventing  a  re- 
covery, notwithstanding  the  fact  that  other  teams  liad 
immediately  preceded  him  across  the  track  in  safety. 
And  so,  also,  in  Henze  v.  St.  Louis,  etc.  By.  Co.,  71  Mo. 
636,  the  testimony  of  plaintiff's  witnesses  showed  that  the 
deceased,  with  his  infant  son,  was  driving  in  a  two-horse 
wagon,  at  a  slow  walk,  along  a  highway  where  it  crossed 
the  railroad,  when  they  were  run  over  and  killed  by  a 
train,  which  was  an  extra,  and  not  running  on  time. 
The  witnesses  were  not  agreed  as  to  whether  the  deceased 
could  have  seen  the  train  as  he  approached  the  crossing  ; 
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but  the  testimony  showed  that,  while  no  bell  was  rung 
or  whistle  sounded,  the  train  made  plenty  of  noise,  and 
he  could  have  heard  it  if  he  had  stopped  and  listened ; 
that  he  did  not  stop  to  look  or  listen,  or  take  any  other 
precaution  to  avoid  the  danger ;  and  it  was  held  that  a 
demurrer  to  the  evidence  was  well  taken,  and  should 
have  been  sustained,  the  court  saying  that,  "if  Henze 
had  used  the  precaution  which  common  prudence  dic- 
tates, it  is  not  likely  that  the  calamity  would  have  occur- 
red. If  he  had  stopped  to  look  and  listen  when  near  the 
track,  and  could  neither  see  nor  hear  the  approaching 
train,  on  account  of  the  cut  or  other  obstructions,  and  no 
signal  was  given  from  the  train^  he  would  have  been 
justifiable  in  attempting  to  cross,  and  no  negligence  would 
have  been  imputable  to  him.  But  he  had  no  right  to 
drive  along  over  a  dry,  hard  road  in  a  two-horse  wagon, 
the  noise  of  which  might  prevent  him  from  hearing  an 
approaching  train,  and,  without  stopping  an  instant  to 
see  or  hear,  go  upon  the  railroad  track,  except  at  his 
own  peril." 

Now,  applying  the  doctrine  of  the  authorities  to  the  case 
at  bar,  the  conclusion  is  irresistible  that  the  deceased  did 
not  exercise  such  care  and  prudence  as  the  law  requires 
in  approaching  the  track  to  ascertain  whether  he  could 
cross  in  safety.  He  was  familiar  with  the  crossing,  and 
knew  that  it  was  a  blind  and  dangerous  one.  His  view 
of  an  approaching  train  from  the  south  was  completely 
obstructed,  and  on  the  north  substantially  so.  It  is  ob- 
vious, from  the  entire  surroundings,  that  he  could  not 
safely  depend  upon  his  eyes  to  ascertain  whether  a  train 
was  approaching  from  either  direction.  It  was,  there- 
fore, incumbent  upon  him  to  listen,  and  listen  attentively, 
and  as  the  noise  of  his  wagon  passing  over  a  hard,  dry, 
and  more  or  less  rocky  street,  would  interfere  with  the 
sense  of  hearing,  ordinary  care  required  that  he  stop  the 
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noise  by  stopping  the  wagon  when  he  was  near  enough 
to  the  track  to  determine  by  listening  whether  there  was 
danger  or  not.  It  is  true  the  evidence  indicates  that  his 
team  was  brought  to  a  walk  ;  but,  notwithstanding  this, 
the  noise  from  the  wagon  and  horses'  feet  was  necessarily 
suflRcient  to  seriously  interfere  with  the  effective  use  of 
the  sense  of  hearing.  If  they  had  been  brought  to  a  full 
stop,  there  would  have  been  no  disturbing  sound  which 
the  plaintiff  could  control ;  and,  under  the  circumstances, 
we  think  he  was  bound  to  exhaust  this  source  of  informa- 
tion. The  whistle  on  the  train  was  sounded  at  the 
whistling  station  north  of  the  crossing,  and  the  bell  was 
rung  just  prior  to  the  accident.  The  train  was  proceed- 
ing at  the  rate  of  ten  or  twelve  miles  per  hour,  and  he 
was  driving  at  the  rate  of  three  or  four.  They  met  at 
the  crossing.  It  seems  clear,  therefore,  that  they  were 
so  near  to  each  other  at  any  time  while  the  deceased  was 
within  one  hundred  feet  of  the  crossing  that,  if  he  had 
stopped  his  wagon  and  listened,  he  would  have  heard  the 
approaching  train.  Having  neglected  this  method  of  in- 
forming himself,  he  failed,  in  our  opinion,  to  use  due 
diligence  under  the  circumstances,  and  the  motion  for  a 
nonsuit  should  have  been  allowed. 

3.  It  is  unquestioned  that  negligence  is  generally  a 
question  of  fact  for  the  jury  ;  but  in  actions  for  injuries 
at  railway  crossings,  where,  as  in  this  case,  the  uncon- 
tradicted evidence  shows  the  omission  of  a  duty  which 
the  law  requires  of  the  traveler,  it  is  the  duty  of  the  court 
to  direct  a  verdict  for  the  defendant :  Durbin  y.  Or.  Ry.& 
Nav.  Co.,  17  Or.  5  (11  Am.  St.  Rep.  778,  17  Pac.  5)  ; 
Elliott,  Railroads,  §  1179.  The  judgment  will,  there- 
fore, be  reversed,  and  it  is  so  ordered." 

Reversed. 
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CliEVEIiAND  Olli  CO.  r.  NORWICH  INS.  SOCIETY. 

[55  Pac.  435.] 

1.  Conditions  of  an  Oral  Contract  of  Insurance.*— To  render  binding  a 

contract  of  Insurance,  or  to  Insure,  there  must  be  a  subject-matter  to  which 
the  policy  Is  to  attach,  and  a  risk  to  be  Insured  against;  the  amount  of  the 
Indemnity  and  the  duration  of  the  risk  must  be  definitely  fixed,  and  the 
premium  or  consideration  must  be  agreed  upon  or  paid,  or  exist  as  a  valid 
legal  charge  against  the  insured. 

2.  Presumption  as  to  Effect  of  Error.— Where  error  appears  in  the  record, 

there  is  no  presumption  that  It  was  rendered  harmless  by  any  subsequent 
evidence  or  proceeding.  If  such  was  the  case  the  matter  showing  it  should 
have  been  included  in  the  bill  of  exceptions:  Du  Boia  v.  Perkins,  21  Or.  189, 
followed. 

3.  Evidence  of  Custom— Oral  Insurance  Contract.— In  support  of  an  oral 

contract  of  Insurance  it  is  competent  to  prove  a  custom  of  insurance  com- 
panies with  reference  to  the  time  the  risk  attaches  in  such  cases. 

4.  Oral  Insurance— Presumed  Rate.— An  agreement  to  issue,  without  speci- 

fying the  premium,  is  a  contract  at  the  usual  rate  in  such  cases. 

5.  Oral  Insurance- Presumed  Policy- Burden  of  Proof.— It  will  be  pre- 

sumed in  support  of  an  oral  contract  of  insurance  which  was  actually  made 
that  the  minds  of  the  parties  met  upon  an  agreement  containing  the  t«rms 
and  conditions  of  a  policy  such  as  Is  usually  issued  by  the  contracting  com- 
pany covering  like  risks ;  but  the  insured  must  show  those  terms  and  condi- 
tions. 

6.  Sufficiency  of  Evidence.— A  stipulation  entered  into  on  the  trial  of  an 

action  for  damages  for  the  breach  of  an  oral  contract  to  Insure,  which  recites 
that  it  was  admitted  that  a  specified  premium  was  tendered  aftar  the  loss,  and 
that  It  was  the  usual  charge  by  insurance  companies  for  a  $1,000  policy,  such 
as  described  in  the  complaint,  but  where  no  policy  was  described  In  the  com- 
plaint, is  insufficient  to  show  the  duration  of  the  risk,  so  as  to  warrant  a 
recovery. 

7.  Practice  in  Supreme  Court— Presumption  of  Correctness.— When  the 

transcript  shows  that  the  record  below  included  a  paper  which  may  have 
contained  re<!ltal8  that  would  sustain  the  Judgment,  and  which  the  trial  court 
must  have  considered  in  reaching  a  decision,  the  appellate  court  will  presume 
that  the  Judgment  appealed  from  was  correct  in  the  absence  of  such  paper: 
I'^jiher  V.  Kelly,  26  Or.  249,  cited. 

8.  CoNCLxrsiVENESS  OF  CERTIFICATE  TO  BiLL  OF  EXCEPTIONS.— The  presumptiou 

on  appeal  that  a  stipulation  not  incorporated  in  a  bill  of  exceptions  which 
may  have  Included  recitals  which  would  sustain  the  Judgment  did  include 
them  yields  to  the  Judge's  certificate  appended  to  the  bill  of  exceptions,  statr 
ing  that  it  constitutes  all  the  testimony  introduced  or  received  upon  the  trial, 
and  upon  which  the  respondent  relies  to  sustain  the  verdict,  and  that  there  is 
no  other  testimony  iii  the  case  which  can  be  claimed  as  tending  to  sanction 
said  verdict,  as  the  word  testimony  is  broad  enough  to  Include  evidence. 

♦Note.— On  the  subject  of  oral  insurance  contracts,  see  Long  v.  North  BriHah 
Ifut.  Cb.,  21  Am.  St.  Rep.lSSS;  Newark  Maeh,  Co,  v.  Kenton  Ins,  Cb.,  22  L.  R.  A.  7fl8; 
Cro/t  V.  Hanover  Ins.  Co,,  52  Am.  St.  Rep.  902.— Reporter. 
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From  Multnomah  :     Henry  E.  McGinn,  Judge. 

Action  by  the  Cleveland  Oil  &  Paint  Manufacturing 
Company  against  the  Norwich  Union  Fire  Insurance 
Society  to  recover  on  an  oral  contract  of  insurance,  and 
defendant  appeals  fi-om  a  judgment  against  it. 

Reversed. 

For  appellant  there  was  a  brief  over  the  name  of  Pax- 
ton,  Beach  &  Simon^  with  an  oral  argument  by  Mr.  Nathan 
D.  Simon, 

For  respondent  there  was  a  brief  over  the  names  of 
Daniel  J,  Malarkey,  and  Starr,  Thomas  &  Chamberlain,  with 
an  oral  argument  by  Mr,  Malarkey. 

Mr.  Justice  Moore  delivered  the  o'pinion  of  the  court. 

This  is  an  action  to  recover  a  fire  loss  on  an  alleged 
oral  contract  of  insurance.  The  substance  of  the  com- 
plaint is  that  on  May  24,  1895,  plaintiff  was  the  owner 
of  a  stock  of  paints,  oils,  varnishes,  etc.,  located  in  a 
frame  building  erected  on  leased  land  in  Portland,  Ore- 
gon, and,  being  desirous  of  securing  indemnity  against 
loss  by  fire,  promised  defendant  that  if  it  would  insure 
said  property  for  one  year  from  that  day,  at  12  o'clock 
noon,  plaintiff  would  pay  upon  demand  the  usual  and 
customary  rate  therefor ;  that  defendant  accepted  the 
offer,  and  insured  the  property  upon  the  terms  specified, 
and  agreed  that  a  policy  evidencing  the  contract  should 
be  forthwith  issued  ;  that  on  June  2,  1895,  said  property 
was  damaged  by  fire  to  the  extent  of  $9,206.82;  that 
prior  to  the  commencement  of  the  action  plaintiff  ten- 
dered to  defendant  the  sum  of  $32.50,  the  premium 
agreed  upon,  and  demanded  the  delivery  of  the  policy ; 
but  defendant  refused  to  accept  the  offer  or  to  comply 
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with  the  demand,  by  reason  whereof  plaintiff  has  sus- 
tained damage  in  the  sum  of  $1,000.  The  answer 
having  denied  the  material  allegations  of  the  complaint, 
a  trial  was  had,  resulting  in  a  judgment  for  plaintiff  in 
the  sum  of  $958.15,  and  defendant  appeals. 

It  is  contended  by  defendant's  counsel  that  the  court 
erred  in  admitting  certain  testimony  over  their  objection, 
and  in  refusing  to  grant  a  judgment  of  nonsuit.  A  stipu- 
lation entered  into  between  counsel  for  the  parties  was  in- 
troduced and  read  in  evidence,  but  is  not  incorporated  in 
the  bill  of  exceptions.  Its  contents,  however,  may  be  in- 
ferred from  the  following  statement  made  by  the  court : 
"Gentleman  of  the  jury  :  In  this  case  it  has  been  stipu- 
lated by  the  parties  that  prior  to  the  commencement  of 
this  action  the  plaintiff  in  this  case  tendered  to  Clemens 
&  McFarland,  who  were  the  agents  of  the  Norwich  Union 
Fire  Insurance  Society — the  local  agents  here  at  Port- 
land, Oregon — to  issue  a  policy  of  insurance,  the  sum  of 
$32.50 ;  that  this  was  tendered  within  thirty  days  after 
the  property  was  destroyed  by  fire.  This  is  the  amount 
of  the  premium  which  would,  they  say,  have  been  due 
upon  the  policy  of  insurance  of  $1,000.  Therefore  there 
will  be  no  evidence  admitted  differently.  It  is  also 
agreed  that  that  premium  was  tendered  to  them,  and  it 
was  not  accepted.  It  is  also  agreed  that  Clemens  & 
McFarland  were  the  local  agents  at  Portland,  Oregon,  of 
this  Norwich  Union  Insurance  Society,  and  that  they 
were  empowered  to  issue  a  policy  of  this  kind."  Mr. 
Sears,  Counsel  for  Defendant:  "That  was  a  little 
broader,  if  your  honor  pleases,  than  the  statement,  I 
think,  of  the  stipulation.  It  is  admitted  that  that  was 
tendered,  and  that  that  was  the  usual  and  customary 
charge  by  insurance  companies  for  a  policy  of  $1,000 
described  in  the  complaint,  and  that  Clemens  &  McFaf- 
land  were  the  local  agents  ;  but  it  is  not  stipulated  that 
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they  had  authority  to  make  insurance  of  this  kind." 
The  Court :  "It  is  not  so  stipulated?"  Mr.  Starr,  Coun- 
sel for  Plaintiff:  *'Yes,  sir."  Mr.  Sears:  *'This  is 
the  language  [reading]  :  'That  said  Clemens  &  McFar- 
land  were  the  local  agents  of  the  defendant  at  Portland, 
Oregon,  authorized  to  insure  property  for  and  on  behalf 
of  the  defendant.'  There  is  nothing  said  as  to  whether 
they  had  authority  to  make  insurance  of  this  kind." 
Mr.  Starr :  "I  don't  care  anything  about  that."  The 
Court:  *'So  that  upon  these  points,  gentlemen  of  the 
jury,  there  will  be  no  proof  received  contrary  to  the  facts 
that  are  stipulated  and  agreed  by  the  parties," 

W.  L.  Lindhard,  being  called  as  a  witness,  testified, 
in  substance,  that  he,  as  plaintiff's  manager,  operated 
its  store  on  Front  and  First  and  a  factory  on  Fourteenth 
and  Kearney  streets,  in  the  City  of  Portland ;  that  on 
May  24,  1895,  plaintiff  was  the  owner  of  a  stock  of 
paints,  oils,  etc.,  located  within  said  factory;  and  that 
on  said  day  he  entered  into  an  agreement  for  insurance 
with  defendant ;  whereupon  the  following  questions  and 
answers  were  asked  and  given:  *'Q.  You  may  state  all 
the  conversation  that  took  place  at  that  agreement,  where 
it  was,  and  who  was  present.  A.  There  was  no  one 
present  at  the  time  the  agreement  was  made.  So  I  came 
out  of  the  store,  and  walked  about  half  a  block  down  to 
the  corner  of  First  and  Stark  streets,  when  Mr.  McFar- 
land  met  me,  and  he  halted  me,  saying,  'I  was  just  going 
up  to  your  office,  to  find  out  if  I  could  renew  the  policy 
falling  due  soon  on  your  store.'  I  asked  him  what  com- 
pany he  represented.  He  said,  'The  Norwich  Union,' 
and  I  then  said,  *I  thought  that  was  Henry  Dosch's  com- 
pany.' He  said,  'It  belongs  to  me  now  ;  it  is  mine  now.' 
I  said,  'You  may  write  that  policy,  provided  you  take  a 
similar  amount  on  the  stock  of  the  factory.  Q.  [Cross.] 
The  twenty-fourth  of  May  you  are  talking  about?    A.  I 
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could  not  say  as  to  the  dates,  Q.  On  or  about  that  time? 
A.  I  looked  it  up  after  the  fire,  and  we  ascertained  that 
that  was  about  the  date.  And  he  said,  'What  do  you 
want  me  to  write  on?'  and  I  told  him  the  stock ;  that 
we  had  sufficient  insurance  on  both  the  building  and 
machinery ;  and  I  at  the  same  time  told  him  that  he 
would  not  have  insurance  on  the  stock  of  the  store,  as 
we  were  having  some  at  the  factory  it  was  hard  to  place. 
Q.  Why  did  you  tell  him  that?  A.  In  justice  to  the 
other  insurance  companies,  whom  we  also  made  conform 
to  the  same  insurance  rules.  He  said  :  'AH  right ;  I  will 
do  so.  I  will  cover  it.'  I  was  then  off,  and  that  was  all 
I  ever  saw  of  Mr.  McFarland  in  this  case.  Q.  Was 
there  any  understanding  as;to  when  it  was  to  be  covered? 
(Objected  to.)  A.  That  is  always  the  understanding  of 
insurance  companies.  The  Court :  State  whether  there 
was  anything  said  on  that  subject.  The  jury  can  draw 
their  own  conclusions.  Just  state  the  fact.  Q.  What 
did  he  say  about  covering  this  policy?  A.  He  said,  'I 
will  write  the  policy.'  That  is  what  he  said,  and  there 
was  nothing  said  about  time  outside  of  that.  That  was 
the  only  time  I  have  spoken  to  Mr.  McFarland  about  the 
matter."  The  witness  further  testified  in  relation  to  the 
time  when  the  fire  occurred,  the  value  of  the  stock  in  the 
factory  at  that  time,  the  damage  resulting  thereto,  and 
the  amount  of  insurance  thereon,  including  the  sum  of 
$1,000,  which  defendant  agreed  to  place.  S.  B.  Riggen, 
being  called  as  a  witness  for  plaintiff,  testified  that  he 
had  eighteen  years'  experience  as  ^an  insurance  agent, 
whereupon  he  was  asked  the  following  question  :  "What 
is  the  general  custom  among  insurance  agents  in  dating 
policies  that  are  to  be  written  upon  applications  which 
are  made  to  you  orally,  or  made  to  insurance  agents 
orally,  and  no  specified  time  stated  in  the  application  as 
to  when  the  policy  shall  be  dated?"     An  objection  to 
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this  question  having  been  overruled,  and  an  exception 
allowed,  the  witness  said:  '*In  all  cases  of  that  kind  it 
is  considered  that  the  insurance  is  to  begin  upon  the  date 
of  the  agreement ;  at  noon  of  the  date  of  the  agreement. 
Q.  At  noon  of  the  day  of  the  agreement?  A.  Yes.  It 
might  be,  of  course,  that  the  agreement  was  made  in 
the  forenoon.  In  my  own  practice  I  am  always  in  the 
habit  of  dating  the  policy  the  day  before,  in  order  to 
cover  the  fraction  of  a  day."  It  was  admitted  that 
Henry  Hewett  and  F.  L.  Richmond,  witnesses  called  on 
plaintiff's  behalf,  would  testify  to  the  same  effect  as  the 
preceding  witness.  Plaintiff,  having  introduced  the  fore- 
going evidence,  rested,  whereupon  defendant  moved  the 
court  for  a  judgment  of  nonsuit,  which  being  denied,  an 
exception  was  saved. 

1.  It  is  argued  by  defendant's  counsel  that  there  was 
no  evidence  introduced  at  the  trial  tending  to  show  the 
duration  of  the  alleged  insurance,  the  time  when  the  risk 
should  commence,  or  the  amount  of  the  premium  to  be 
paid,  and  hence  the  nonsuit  should  have  been  granted. 
Plaintiff's  counsel  insists,  however,  that,  the  defendant 
having  introduced  evidence  after  the  motion  for  a  non- 
suit was  denied,  which  is  not  included  in  the  bill  of  ex- 
ceptions, it  must  be  assumed  that  any  failure  of  proof 
on  plaintiff's  part  to  sustain  the  allegations  of  the  com- 
plaint was  cured  by  such  evidence  ;  that  the  time  when 
the  insurance  should  begin  was  proved  by  the  evidence 
of  the  custom  of  insurance  companies  in  this  respect ; 
and  that  it  is  reasonably  inferable  from  the  stipulation 
introduced  in  evidence  by  plaintiff  that  the  usual  time 
of  insurance  upon  such  risks  is  one  year,  and  the  cus- 
tomary rate  on  an  indemnity  of  $1,000  thereon  is  the 
sum  of  $32.50.  "In  order  to  make  a  valid  contract  of 
insurance,"  says  Mr.  Wood,  in  his  work  on  Fire  Insur- 
ance (2  ed.)  §  5,  "several  things  must  concur:     First, 
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the  subject-matter  to  which  the  policy  is  to  attach,  must 
exist;  second,  the  risk  insured  against;  third,  the  amount 
of  the  indemnity  must  be  definitely  fixed ;  fourth,  the 
duration  of  the  risk  ;  and,  fifth,  the  premium  or  consid- 
eration to  be  paid  therefor  must  be  agreed  upon,  and 
paid,  or  exist  as  a  valid  legal  charge  against  the  party 
insured  where  payment  in  advance  is  not  a  part  of  the 
condition  upon  which  the  policy  is  to  attach.  The  ab- 
sence of  either  or  any  of  these  requisites  is  fatal  in  cases 
where  a  parol  contract  of  insurance  is  relied  upon."  It 
is  not  the  duty  of  courts  to  make  contracts  for  parties, 
but  to  interpret  the  engagements  they  have  undertaken, 
and,  in  view  of  this  legal  principle,  the  rule  is  well  set- 
tled that,  before  a  contract  of  insurance  or  to  insure  can 
become  binding,  all  these  necessary  elements  must  be  un- 
derstood, assented  to,  and  agreed  upon,  either  expressly 
or  by  implication,  before  there  can  be  an  absolute  bind- 
ing obligation  between  the  parties:  May,  Ins.  (3  ed.), 
§  50  ;  11  Am.  &  Eng.  Enc.  Law  (1  ed.) ,  282 ;  Commer- 
cial Ins.  Co.  V.  Morris,  105  Ala.  498  (18  South.  34);  Sater 
V.  Henry  Ins.  Co.,  92  Iowa,  579  (61  N.  W.  209);  Harts- 
horn V.  Shoe  Ins.  Co.,  15  Gray,  240;  Strohn  v.  Hartford 
Ins.  Co.,  37  Wis.  625  (19  Am.  Rep.  777);  Trustees  of 
First  Baptist  Church  v.  Brooklyn  Fire  Ins.  Co.,  28  N.  Y. 
153 ;  O'Reilly  v.  London  Assurance  Corp.,  101  N.  Y.  575 
(5  N.  E.  568);  Orient  Ins.  Co.  v.  Wright,  23  How.  401. 
When  a  parol  contract  of  insurance  is  relied  upon  to 
sustain  a  recoveiy  of  damages  resulting  from  a  breach 
of  the  agreement,  or  to  enforce  a  specific  performance 
of  the  terms  which  have  been  mutually  assented  to,  the 
existence  of  the  contract  must  be  conclusively  estab- 
lished :  McCann  v.  jEtna  Ins.  Co.,  ^  Neb.  198 ;  Neville 
V.  Merchant's  Itis.  Co.,  19  Ohio,  452.  In  the  light  of 
these  rules,  the  evidence  introduced  by  plaintiff  will  be 
examined  with  a  view  of  ascertaining  therefrom  whether. 
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considering  the  same  to  be  true  in  all  respects,  it  is  suffi- 
cient to  support  the  verdict  and  judgment.  It  will  be 
observed  that  Lindhard  testified  that  in  his  conversation 
with  McFarland,  defendant's  agent,  nothing  was  said 
about  time.  The  evidence  therefore  fails  to  show  a 
meeting  of  the  minds  of  the  representatives  of  the  con- 
tracting parties  upon  the  questions  as  to  when  the  risk 
should  attach,  or  the  duration  thereof,  unless  -these  facts 
are  inferred  from  the  stipulation,  or  implied  from  the 
ordinary  course  of  business. 

2.  The  contention  that  defendant's  testimony,  intro- 
duced after  the  motion  for  a  nonsuit  was  overruled,  may 
have  supplied  the  deficiency  in  plaintiff's  evidence,  is 
without  merit ;  for  defendant,  having  incorporated  in  the 
bill  of  exceptions  the  evidence  introduced  prior  to  the 
court's  action  upon  the  motion,  has  brought  up  for  review 
the  question  passed  upon,  and  if  it  appear  therefrom  that 
the  court  erred  in  its  disposition  of  such  question,  the 
error  will  be  presumed  to  be  judicial,  and,  this  being  so, 
it  was  the  duty  of  plaintiff  to  include  in  the  bill  of  ex- 
ceptions those  portions  of  the  evidence  given  by  defend- 
ant, if  any,  tending  to  supply  such  deficiency :  Du  Bois 
V.  Perkins,  21  Or.  189  (27  Pac.  1044). 

3.  Assuming,  as  we  must,  from  the  verdict  of  the 
jury,  that  an  agreement  was  entered  into  between  Lind- 
hard and  McFarland  respecting  an  insurance  of  $1,000 
upon  the  stock  located  in  the  paint  factory,  that  the  risk 
was  to  attach  on  the  day  the  contract  of  insurance  was 
consummated,  which  fact  may  have  been  reasonably  in- 
ferred from  the  evidence,  though  nothing  was  said  by  the 
parties  in  relation  thereto,  how  can  it  be  said  from  Lind- 
hard's  testimony  that  the  duration  of  the  risk  was  one 
year,  or  any  other  period?  Ostrander,  Fire  Ins.  p.  17,  in 
referring  to  the  elements  of  an  insurance  contract  which 
must  concur,  as  hereinbefore  quoted  from  Wood,  Fire 
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Ins.,  says  :  *'We  think  Mr.  Wood  should  have  added  also 
that  the  contract  must  he*  in  prfesenti.'^^  It  has  been 
held  that,  if  nothing  be  said  by  the  parties  to  an  oral 
contract  for  insurance  about  the  time  when  the  under- 
taking becomes  operative,  the  risk  attaches  and  takes 
effect  immediately  upon  the  consummation  of  the  agree- 
ment :  Potter  v.  Insurance  Co.,  63  Fed.  382.  And  in  the 
case  at  bar  we  are  of  the  opinion  that  no  error  was  com- 
mitted in  permitting  the  witness  to  testify  in  relation  to 
the  custom  of  insurance  companies  in  this  respect  for  the 
purpose  of  explaining  what  was  reasonably  implied  from 
the  failure  of  the  parties  to  specify  the  time  when  the 
insurance  would  take  effect. 

4.  An  agreement  to  insure,  without  specifying  the 
premium  to  be  paid,  is  held  to  be  a  contract  to  insure  at 
the  customary  rates  :  Wood,  Fire  Ins.  §  27  ;  Walker  y.  Met- 
ropolitan  Ins.  Co,,  56  Me.  371 ;  Newark  Mach.  Co.  v.  Kenton 
Ins.  Co.,  50  Ohio  St.  549  (22  L.  R.  A.  768,  35  N.  E.  1060); 
Salisbury  v.  Hekla  Ins.  Co.,  32  Minn.  458  (21  N.  W.  552); 
Michigan  Pipe  Co.y.  North  British  Ins.  Co.,  97  Mich.  493 
(56  N.  W.  849).  Under  this  rule  the  stipulation  intro- 
duced in  evidence  shows  the  usual  rate  upon  such  risks, 
and  explains  what  was  implied  by  the  agreement  in  this 
respect. 

5.  So,  too,  the  law  will  presume  that  the  minds  of  the 
parties  met  upon  an  agreement  containing  the  terms  and 
conditions  of  a  policy  such  as  is  usually  issued  by  the 
contracting  insurance  company  covering  like  risks :  1 
May,  Ins.  (3  ed.) ,  §  23  ;  Barre  v.  Council  Bluffs  Ins.  Co., 
76  Iowa,  609  (41  N.  W.  373);  Smith  v.  State  Ins  Co., 
64  Iowa,  716  (21  N.  W.  145);  Hubbard  v.  Hartford  Ins. 
Co.,  33  Iowa,  325  (11  Am.  Rep.  125);  De  Grove  v.  Metro- 
politan  Ins.  Co.,  61  N.  Y.  594  (19  Am.  Rep.  305) ;  Eureka 
Ins.  Co.  V.  Robinson,  56  Pa.  St.  256  (94  Am.  Dec.  65); 
Fuller  V.  Insurance  Co.,  36  Wis.  599;  Salisbury  v.  Hekla 
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Ins,  Co.,  32  Minn.  458  (21  N.  W,  552) .  But  to  support 
an  action  for  damages  resulting  from  a  breach  of  such  an 
agreement  evidence  must  be  introduced  which  tends  to 
show,  so  far  as  necessary  to  sustain  plaintiff's  case,  the 
terms  and  conditions  usually  contained  in  a  policy  issued 
in  such  cases. 

6.  There  is  an  entire  lack  of  evidence  tending  to  show 
the  duration  of  insurance  issued  by  the  defendant  com- 
pany upon  risks  similar  to  that  in  the  case  at  bar,  or  as  to 
what  time  would  be  implied  in  a  contract  of  insurance 
when  nothing  had  been  said  by  the  parties  upon  the  sub- 
ject, unless  these  facts  are  to  be  inferred  from  the  stipula- 
tion in  question.  Defendant's  counsel,  referring  to  the 
premium  of  $32.50  which  was  recited  in  the  stipulation, 
says  :  *'It  is  admitted  that  it  was  tendered,  and  that  that 
was  the  usual  and  customary  charge  by  insurance  com- 
panies for  a  policy  of  $1,000  described  in  the  complaint." 
An  insurance  policy  is  the  written  evidence  of  an  agree- 
ment by  the  terms  of  which  the  insurer,  in  consideration 
of  a  stipulated  premium,  undertakes  to  indemnify  the 
insured  against  such  damage  as  he  may  sustain  by  reason 
of  injury  to  or  destruction  of  the  subject-matter  by  means 
of  the  risk  insured  against.  No  policy  is  described  in  the 
complaint,  but  defendant's  counsel  undoubtedly  meant 
that  the  sum  of  $32.50  was  the  customary  premium  upon 
a  policy  for  the  stipulated  indemnity  covering  the  stock 
of  paints,  oils,  etc.,  within  the  paint  factory,  for  the  term 
of  one  year,  from  May  24,  1895,  at  12  o'clock  noon.  So 
far  as  this  language  is  concerned,  it  amounts  to  an  ad- 
mission that  the  usual  premium  for  a  given  time  and  risk 
had  been  tendered ;  but  nothing  is  said,  however,  in 
relation  to  the  terms  of  the  policy  issued  by  the  defendant 
company  in  such  cases,  and,  so  far  as  the  evidence  or 
admission  is  concerned,  it  may  be  that  its  policies  were 
issued  for  greater  or  less  periods  than  one  year. 
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7 .  It  is  insisted  by  plaintiff's  counsel,  however,  that  the 
elements  of  the  agreement  for  insurance  are  presumed  to 
have  been  contained  in  the  stipulation  which  was  received 
in  evidence,  and  that,  defendant  having  failed  to  incor- 
porate it  in  the  bill  of  exceptions,  it  should  be  held,  in 
order  to  uphold  the  judgment,  that  the  facts  necessary  to 
prove  the  case  were  established  thereby.  It  is  a  rule  of 
practice  that  when  the  transcript  shows  that  the  record 
contained  a  paper  which  may  have  included  recitals  that 
would  sustain  the  judgment,  and  which  the  court  was 
bound  to  consider  in  rendering  its  decision,  the  appel- 
lant must  include  such  paper  in  the  bill  of  exceptions, 
and,  if  he  does  not  do  so,  the  appellate  court  will  pre- 
sume that  the  judgment  appealed  from  is  correct : 
Fisher  v.  Kelhj,  26  Or.  249  (38  Pac.  67)  ;  Huffaker  v. 
Bank,  13  Bush,  644  ;  Bowman  v.  Holloivay,  14  Bush,  426  ; 
Elliott  V.  Round  Mountain  Iron  Co.,  108  Ala.  640  (18 
South.  689);  City  of  Covington  v.  Chesapeake  &  Ohio  Ry, 
Co.  (Ky.),  20  S.  W.  538;  McNewv.  Williams  (Ky.),  36 
S.  W.  687 ;  Eastin  v.  Ferguson,  4  Tex.  Civ.  App.  643  (23 
S.  W.  918);  Flenner  v.  Walker,  5  Tex.  Civ.  App.  145  (23 
S.  W.  1029). 

8.  But  the  presumption  invoked  in  such  cases  is 
not  conclusive,  and  must  yield  to  evidence  which  over- 
comes it.  In  the  case  at  bar  the  judge  appended  to  the 
bill  of  exceptions  the  following  certificate:  "The  fore- 
going constitutes  all  of  the  testimony  of  plaintiff  herein 
introduced  or  received  upon  the  trial  of  this  cause,  and 
upon  which  it  relies  to  sustain  the  verdict,  and  there  is 
no  other  testimony  in  the  case,  introduced  by  either 
plaintiff  or  defendant,  tending  to  sanction,  or  which  can 
be  claimed  as  tending  to  sanction,  said  verdict."  While 
this  certificate  refers  to  testimony  only,  in  our  judgment 
it  is  broad  enough  to  include  evidence,  and,  this  being 
so,  it  overcomes  the  presumption  which  is  sought  to  be 
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indulged,  and  shows  that  the  verdict  is  not  supported  by 
the  evidence  ;  and  hence  it  follows  that  the  judgment  is 
reversed,  and  the  cause  remanded  for  further  proceed- 
ings, not  inconsistent  with  this  opinion. 

Rb  VERSED. 


Argued  14  November ;  decided  19  December,  1808. 
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DAYTON  V.  MUIiTNOMAH  COUNTY.  I  88  43r| 

[55Pac.28.] 

1.  Statb  Board  of  Equalization— Necehsary  Record.— Under  the  law  of 

1891,  the  record  on  which  the  State  Board  of  Equalisation  prooeeda  to  equal- 
ise the  assessments  between  different  counties  is  an  abstract  of  the  different 
county  records,  and  it  Is  not  necessary  that  the  original  rolls  be  filed  at  all : 
Dayton  v.  Board  of  Equalization,  88  Or.  131,  approved. 

2.  Irregular  Classification.— The  fact  that  a  desiirnated  class  of  property 

has  been  subdivided  by  a  county  assessor  will  not  invalidate  the  roll,  for  by 
adding  the  subdivisions  the  required  classification  is  obtained :  Dayton  v. 
Board  of  Equalization,  88  Or.  131,  approved. 

8.  Judicial  Notice.— The  courts  cannot  take  Judicial  knowledge  that  values 
have  been  unreasonably  increased  or  diminished  under  a  system  adopted 
*  for  ultimate  equalization. 

4.  Review  of  Proceedings  of  Board  of  Equalization.— The  appellate  court 
will  not  disturb  the  Judgment  and  findings  of  a  board  of  equalization  where 
it  is  not  shown  that  the  board  acted  arbitrarily  or  fraudulently  In  the  equal- 
ization of  values. 

6.  Equality  and  Uniformity  of  Taxation.— The  &ilure  of  the  board  of  equal- 
ization properly  to  equalize  assessments  upon  personal  property  throughout 
the  several  counties  of  the  state  does  not  produce  such  lack  of  equality  and 
uniformity  of  taxation*  as  to  invalidate  its  acts  in  equalizing  values  upon 
real  property.  , 

8.  Injunction— Tender  of  Tax.— A  suit  to  enjoin  the  collection  of  part  of  a 
tax  levy  cannot  be  entertained  until  there  has  been  a  payment  or  tender  of 
the  amount  admitted  to  be  legal :    Chodnough  v.  Powell,  28  Or.  625,  approved. 

From  Multnomah  :     John  B.  Cleland,  Judge. 

This  suit  was  brought  by  Frank  Dayton  against  Mult- 
nomah County  to  restrain  the  collection  of  certain  taxes. 


*The  Oregon  Constitution  has  two  sections  to  which  this  paragraph  may 
refer:  Article  I,  g  82  *  *  *  "and  all  taxation  shall  be  equal  and  uniform." 
Article  IX,  g  1,  **The  legislative  assembly  shall  provide  by  law  for  uniform  and 
equal  rate  of  assessment  and  taxation,"  etc.— Reporter. 
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The  State  Board  of  Equalization,  at  its  meeting  in  1896, 
equalized  the  values  as  assessed  by  raising  the  assess- 
ment on  certain  classes  of  property  in  Multnomah  County 
nearly  $6,000,000,  and  raising  the  same  classes  of  prop- 
erty in  all  the  rest  of  the  state  about  $3,500,000.  In 
Dayton  v.  Board  of  Equalization,  33  Or.  131,  this  equaliz- 
ing was  declared  void  as  to  merchandise,  and  the  tax 
levied  on  the  increased  valuation  was  annulled.  Now 
this  suit  is  brought  to  enjoin  the  collection  of  the  tax  on 
the  increased  value  of  the  real  estate.  A  decree  was 
entered  for  defendants. 

Affirmed. 

For  appellant  there  was  an  oral  argument  by  Mr, 
Edward  B.  Watson,  with  a  brief  over  the  names  of  Joseph 
Simon,  E.  B.  Watson,  Joseph  &  Meier,  and  Frank  Schlegel, 
to  this  effect : 

(1) .  The  state  board  had  no  jurisdiction,  for  the  rea- 
sons that  it  had  no  certified  copy  of  the  assessment  roll 
of  Marion  County  before  it,  and  none  had  either  been 
transmitted  to  the  Secretary  of  State,  or  even  prepared 
or  authenticated,  as  prescribed  by  law,  when  the  board 
adjourned  :  2  Hill's  Ann.  Laws,  §  2788 ;  Oregon  &  Cali- 
fornia R.  R,  Co,  V.  Croisan,  22  Or.  393,  400;  State  v. 
Linn  County,  25  Or.  503,  504 ;  Dayton  v.  Board  of  Equal- 
ization, 33  Or.  13l'(50  Pac.  1009);  State  v.  Dodge  County, 
20  Neb.  595  (31  N.  W.  117,  121);  Moser  v.  White,  29 
Mich.  59;  Williams  v.  Mears,  61  Mich.  86  (27  N.  W. 
863,  864). 

(2) .  The  divisions  of  real  property  into  classes  not 
provided  for  in  the  statute,  and  the  assessment  of  each 
separately  was  an  illegal  classification,  and  therefore 
afforded  no  basis  for  the  attempted  equalization  of  state 
board:  Oregon  &  California  R.  R.  Co,  v.  Croisan,  22  Or. 
393. 
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(3) .  The  increase  in  the  aggregate  valuation  of  all 
property  in  the  state,  $9,414,549,  does  not  appear  from 
the  record  of  the  proceedings  of  the  state  board  to  have 
been  '^reasonably  necessary  to  a  just  equalization,"  and 
could  not  have  been  ''reasonably  necessary"  for  that  pur- 
pose, and  is  therefore  void  as  being  within  the  prohibi- 
tion of  the  statutes :  2  Hill's  Ann.  Laws,  p.  2006,  §  6 ; 
Suydam  v.  County  of  Merrick,  19  Neb.  155  (27  N.  W.  142)  ; 
State  V.  Dodge  County,  20  Neb.  595  (31  N.  W.  117); 
People  V.  Lathrop,  3  Colo.  428 ;  State  v.  State  Board  of 
Equalization,  18  Mont.  473  (46  Pac.  266-268). 

(4) .  The  increase  in  the  assessment  of  real  property 
in  Multnomah  County  of  $5,397,625,  and  that  form  of 
personal  property  described  as  "merchandise  and  stock  in 
trade,"  in  the  same  county,  of  $589,922,  making  a  total 
of  $5,987,547,  against  the  presumption  from  the  record 
that  the  original  assessment  of  said  property  was  correct 
and  just,  and  without  any  evidence  to  overcome  such 
presumption,  or  justify  any  increase,  and  without  any 
discussion  or  consultation  between  a  majority  of  the 
members  of  the  board,  who  voted  for  such  increase,  and 
the  minority,  who  voted  against  it,  affords  sufficient  evi- 
dence that  such  majority  did  intentionally  discriminate 
against  the  taxpayers  of  Multnomah  County  in  voting 
said  increase,  and  that  the  same  was  therefore  inequit- 
able in  fact,  and  fraudulent  in  law,  and  should  be  en- 
joined :  Oregon  Coal  Co.  v.  Coo8  County,  30  Or.  308 ; 
Hotel  Co.  V.  Biebe,  86  111.  602 ;  Spring  Valley  Coal  Co,  v. 
People,  157  111.  543  (41  N.  E.  874);  Keokuk  Bridge  Co.  v. 
People,  161  111.  514  (46  N.  E.  206);  1  High,  Inj.  (3  ed.), 
§494. 

For  respondent  there  was  a  brief  over  the  names  of  R. 
&  E.  B.  Williams,  and  Russell  E.   Sewall,  District  Attor- 
ney, with  an  oral  argument  by  Mr.  Richard  Williams. 
M  Ob.— 16. 
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Mr.  Chief  Justice  Wolverton  delivered  the  opinion. 

This  suit  was  instituted  by  plaintiff,  in  behalf  of  him- 
self and  others  similarly  situated,  to  enjoin  the  collection 
by  the  Sheriff  of  Multnomah  County  of  all  taxes  repre- 
sented by  the  increased  valuations  placed  upon  "town 
and  city  lots,"  "improvements  upon  town  and  city 
lots,"  and  "merchandise  and  stock  in  trade,"  by  the 
State  Board  of  Equalization  at  its  regular  session  in 
December,  1896.  The  increase  which  the  board  at- 
tempted to  make  was  twenty  per  cent,  upon  town  and 
city  lots' and  their  improvements,  under  one  classifica- 
tion, and  twenty-five  per  cent,  on  merchandise  and  stock 
in  trade  within  Multnomah  County.  The  same  matters 
are  urged  here  that  were  presented  and  passed  upon  in 
the  recent  case  of  Dayton  v.  Board  of  Equalization^  33  Or. 
131  (50  Pac.  1009),  with  an  additional  question  which  it 
is  claimed  results  from  the  decision  there  announced. 
It  is  claimed,  furthermore,  that  the  sole  question  in- 
volved in  that  case  was  the  validity  of  the  attempted 
equalization  of  values  upon  "merchandise  and  stock  in 
trade,"  and  that  the  consideration  of  the  other  questions 
passed  upon  was  unnecessary  to  a  determination  of  the 
cause,  and  for  that  reason,  as  it  pertains  to  those  ques- 
tions, the  decision  has  not  the  force  of  a  precedent; 
hence  we  are  asked  to  review  it,  as  to  them,  upon  this 
hearing. 

1.  It  was  urged  there,  as  here,  that  the  board  failed 
to  acquire  jurisdiction  to  proceed  in  the  discharge  of  its 
statutory  functions,  for  two  reasons  :  First,  because  no 
certified  copy  of  the  assessment  roll  of  Marion  County, 
as  equalized  by  the  county  board,  had,  previous  to  the 
adjournment  of  the  state  board,  been  received  by  the 
Secretary  of  State ;  and,  second,  because  the  assessors 
of   the  several  counties  of    the   state   had  valued   real 
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property  upon  the  rolls  under  different  heads  or  classifi- 
cations from  those  which  the  state  board  is  required  to 
adopt  in  its  work  of  equalization  between  the  counties. 
As  it  pertains  to  the  first  objection,  the  present  case  is 
slightly  different  from  the  former.  It  is  clearly  shown 
here  that  the  original  roll  of  Marion  County,  as  equal- 
ized by  the  county  board,  was  actually  before  the  State 
Board  of  Equalization  while  in  session — a  fact  which 
was  only  inferred  in  the  former  proceeding — and  that  its 
secretary  made  abstracts  from  it  for  the  use  of  the  board, 
which  were  used  in  the  process  of  equalization,  but  the 
question  of  jurisdiction  was  resolved  upon  the  identical 
facts  as  now  proven.  The  facts  upon  which  the  second 
objection  is  based  are  identical  in  each  case. 

2.  A  consideration  of  the  latter  objection  necessarily 
involved  the  manner  and  form  by  which  the  board  was 
required  to  proceed  in  the  discharge  of  its  functions ; 
and  it  was  held  that,  while  the  assessors  had  valued 
real  property  by  subdivided  classifications,  it  was  only 
necessary,  through  the  mental  application  of  the  simple 
process  of  addition,  to  resolve  such  classifications  by 
aggregates  to  the  two  classifications  which  the  board 
is  required  to  adopt  in  the  exercise  of  its  powers,  and 
therefore  that  the  board  had  properly  equalized  real 
property  under  two  classifications  only — a  deduction 
quite  natural  and  necessary  from  the  premises.  Now  it 
is  said  that  the  discussion  of  neither  of  these  questions 
was  involved  or  necessary  to  the  determination  of  the 
question  which  was  resolved  in  harmony  with  counsel's 
contention  against  the  regularity  of  the  proceedings  of 
the  board,  whereby  it  was  held  that  its  action  touching 
the  equalization  of  personal  property  was  without  au- 
thority of  law  and  void,  because  the  board  had  attempted 
to  equalize  by  classifications  of  that  species  of  property 
not  uniform  throughout  the  several  counties  of  the  state. 
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The  object  of  that  proceeding,  as  here,  was  to  test  the 
legality  of  every  step  by  which  the  board  proceeded  in 
its  equalization  of  the  assessments  between  the  several 
counties  of  the  state  at  that  particular  session ;  and 
hence  its  jurisdiction  to  entertain  cognizance  of  the  sub- 
ject-matter was  first  attacked,  and  then  followed  the 
contentions  touching  the  regularity  of  its  proceedings, 
and  it  does  seem  to  us  that  all  these  questions  were 
fairly  involved  in  the  former  proceeding.  It  may  be 
said  that  neither  of  these  jurisdictional  questions  con- 
stituted the  very  lis  mota  which  proved  to  be  involved 
in  the  controversy,  but  they  were  questions  vital  to  the 
powers  of  the  board  to  entertain  cognizance  of  the  mat- 
ters which  gave  rise  to  the  pivotal  dispute,  and  we  think 
were  properly  considered  in  that  cause.  But,  however 
that  may  be,  suffice  it  to  say  we  have  taken  the  pains  to 
review  our  former  holdings,  and  find  no  reason  for  re- 
vising them. 

3.  It  is  objected  that  the  board  unnecessarily  and  un- 
reasonably increased  the  aggregate  of  valuations  upon 
real  property,  and  for  this  reason  its  acts  in  equalizing 
such  valuations  are  without  validity.  It  is  provided  by 
section  6  of  the  act  creating  it  (Laws,  1891,  p.  182)  that 
the  board  "shall  equalize  the  assessment  as  hereinafter 
provided,  but  said  board  shall  not  reduce,  nor  shall  it 
increase,  the  aggregate  valuations,  except  in  such  amount 
as  may  be  reasonably  necessary  to  a  just  equalization ;" 
and  by  section  8  that  ''said  board  shall  add  to  the  aggre- 
gate valuation  of  the  real  and  several  kinds  or  classes  of 
personal  property  of  every  county  which  they  believe  to 
be  valued  below  the  true  and  fair  value  thereof  in  money, 
such  per  centum  in  each  case  as  will  bring  the  same  to 
its  true  and  fair  value  in  money ;  they  shall  deduct  from 
the  aggregate  valuation  of  the  real  and  several  kinds  or 
classes  of  personal  property  of  every  county  which  they 


Dec.  1898.]       Dayton  v.  Multnomah  Co.  245 

believe  to  be  valued  above  the  true  and  fair  value  thereof 
in  money,  such  per  centum  in  each  case  as  will  reduce 
the  same  to  the  true  and  fair  value  in  money.''  By  legis- 
lative intendment  money  was  made  the  standard  by  which 
the  board  is  required  to  equalize  values,  and,  it  not  ap- 
pearing that  it  has  proceeded  otherwise,  it  must  be  taken 
to  have  properly  discharged  its  duties  in  that  respect. 
This  is  practically  the  holding  in  Smith  v.  Kelly ,  24  Or. 
464  (33  Pac.  642).  The  court  cannot  take  judicial 
knowledge  that  values  have  been  unreasonably  increased 
or  diminished  under  the  system  adopted  in  this  state 
for  ultimate  equalization. 

4.  As  it  regards  the  alleged  discrimination  by  the 
board  against  Multnomah  County,  it  is  very  clear  that 
the  evidence  produced  at  the  trial  does  not  show  that  the 
board  acted  willfully,  arbitrarily,  or  fraudulently  in  the 
equalization  of  values  as  it  pertained  to  said  county,  and 
hence  we  cannot  disturb  its  findings  and  judgment  on 
that  contention. 

5.  The  contention  of  counsel  that  the  decision  of  the 
court  in  the  former  case,  declaring  the  acts  of  the  board 
void  as  they  pertained  to  its  attempted  equalization  of 
personal  property,  is  inimical  to  uniformity,  and  hence 
to  the  validity  of  its  equalization  of  values,  as  it  per- 
tained to  the  two  classes  of  real  property,  is  not  without 
merit.  But  we  are  still  of  the  opinion,  however,  that 
the  rule  that  the  failure  of  an  assessment  in  particular 
instances  does  not  avoid  the  entire  assessment  applies  to 
the  action  of  the  board.  Mr.  Justice  Miller,  of  the 
Supreme  Court  of  the  United  States,  in  passing  upon 
the  validity  of  an  assessment  under  a  statute  which  ex- 
empted railroad  property  from  all  other  taxes,  except 
one  per  cent,  per  annum,  to  be  paid  into  the  treasury, 
in  alleged  contravention  of  the  state  constitution,  which 
declared  that  all  taxation  shall  be  uniform,  after  stating 
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that  the  constitutional  question  was  not  involved  in  the 
controversy,  says:  "It  is  not  inappropriate  to  look  to 
the  consequences  of  holding  that  this  failure  to  assess 
the  railroads  renders  all  other  taxes  void.  It  applies  to 
the  tax  assessed  for  all  other  purposes  as  well  as  this 
tax.  Every  nonresident  holder  of  property  in  the  state 
could  apply  to  me,  and  insist  on  an  injunction  against 
the  tax  on  his  property.  And,  if  the  state  judges  be- 
lieve it  to  be  void,  they  would  be  bound,  on  the  same 
principle,  to  suspend  the  collection  of  all  taxes  through- 
out the  entire  state.  A  proposition  which  leads  inevi- 
tably to  such  a  result  cannot  be  sound.  I  cannot,  there- 
fore, grant  an  injunction  on  this  ground,  whether  the 
railroad  property  is  liable  to  taxation  or  not :"  Musca- 
trae  v.  Mississippi,  etc,  R.  R.  Co,,  1  Dill.  536,  542  (Fed. 
Cas.  No.  9,971).  In  that  case  the  result  of  the  nonas- 
sessment  of  railroad  property  was  quite  as  far-reaching 
as  the  nonequalization  of  personal  property  in  the  one 
at  bar.  The  same  doctrine  is  applied  where  the  mistake 
arises  from  a  misapprehension  of  the  law :  People  v. 
McCreery,  34  Cal.  432, 458, 459.  See,  also,  Cooley,  Tax'n, 
154-156.  And  the  court  is  not  without  precedent  for  its 
decision  in  Dayton  v.  Board  of  Equalization.  See  Orr  v. 
State  Board  of  Equalization,  2  Idaho,  923  (28  Pac.  416) . 
We  are  therefore  constrained  to  hold  that  the  failure  of 
the  board  to  properly  equalize  the  assessments  upon 
personal  property  throughout  the  several  counties  of 
the  state  did  not  invalidate  its  acts  in  equalizing  values 
upon  the  two  classes  of  real  property,  and  is,  therefore, 
not  inimical  to  uniformity  and  equality  of  assessment 
and  taxation  as  required  by  the  constitution. 

6.  But,  aside  from  all  these  questions,  there  is  an- 
other which  precludes  us  from  granting  the  relief  de- 
manded by  plaintiff;  arid  that  is,  he  has  not  tendered 
payment  of  the  taxes  which  it  is  admitted  were  due,  and 
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against  which  he  has  no  cause  to  complain.  Such  taxes 
should  be  paid  or  tendered,  before  a  suit  will  lie  to  en- 
join that  which  is  illegal  or  void :  Goodnough  v.  Powell y  23 
Or.  525  (32  Pac.  396).  Nor  does  it  make  any  difference 
that  the  suit  is  to  avoid  those  only  which  are  claimed  to 
be  illegal.  The  rule  of  application  is  the  same  in  either 
case.  These  considerations  affirm  the  decree  of  the  court 
below,  and  it  is  so  ordered. 

Affirmed. 


Decided  7  November;  rehearing  denied  10  December,  1898. 
MAST  V.  KERN. 

[84    S47| 
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Who  are  Fbllow  Sebv ants.— The  character  of  the  act  in  the  performance  of  ^   JJe 

which  the  ii\Jury  arises,  and  not  the  grade  or  rank  of  the  negligent  employee,  40   4401 

is  the  test  whether  an  negligent  employee  is  the  vice-principal  or  fellow  ser-  fSJT'Sap 

vant  of  an  ii\Jured  employee.  j  42   541| 

Mabteb  and  See  vant— Injury  to  Employee.— The  negligence  of  the  superln-         '^   ^ 
tendent  and  manager  of  a  quarry,  having  power  to  hire  and  discharge  em-  - 

ployees,  In  directing  workmen  with  whom  he  is  engaged  in  blasting  to  put 
powder  into  a  hole,  without  waiting  a  sufficient  time  for  the  hole  to  cool  after 
giant  powder  had  been  exploded  therein,  for  the  purpose  of  drying  it,  is  that 
of  a  fellow-servant,  and  not  of  a  vice-principal. 

From  Coos  :     J.  C.  Fullerton,  Judge. 

Action  by  W.  L.  Mast  against  Daniel  Kern.  This 
action  is  brought  to  recover  damages  for  an  injury  al- 
leged to  have  been  sustained  through  defendant's  negli- 
gence. At  the  time  of  the  accident  which  caused  his 
injury,  the  plaintiff  was,  and  for  some  months  prior 
thereto  had  been,  working  for  the  defendant  in  a  stone 
quarry  at  Coos  Bay,  engaged  with  other  employees  in 
excavating  and  removing  rock  by  blasting,  under  the 
direction  and  supervision  of  one  West,  who  was  the 
superintendent  and  manager,  with  power  to  hire  and 
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discharge  employees.  On  the  day  of  the  accident  the 
plaintiff  and  a  fellow  workman  had  drilled  a  hole  in  the 
rock,  preparatory  to  putting  in  a  blast ;  but,  before  load- 
ing it,  the  superintendent  dropped  in  the  hole  two  or 
three  sticks  of  giant  powder,  which  he  caused  to  be  ex- 
ploded for  the  purpose  of  drying  it  out.  After  waiting 
a  few  minutes  for  any  fire  which  the  powder  might  leave 
in  the  hole  to  expire,  West  inquired  of  plaintiff  whether 
he  thought  it  was  ready  to  load,  and  the  plaintiff  replied, 
''I  don't  know  whether  it  is  or  not."  West  then  said, 
*'I  guess  it  is  all  right ;  we  will  try  it,"  and  poured  some 
powder  into  the  hole  ;  and,  as  it  did  not  take  fire,  he  said 
he  thought  it  was  safe,  and  directed  the  plaintiff  and  his 
fellow  workman  to  put  in  the  black  powder ;  and  while 
they  were  engaged  in  doing  so  an  explosion  occurred,  by 
which  plaintiff  received  the  injury  for  which  he  brings 
this  action.  The  ground  of  recovery  alleged  in  the  com- 
plaint is  that  West  was  negligent  in  not  waiting  a  suflS- 
cient  length  of  time  for  the  hole  to  cool  after  the  giant 
powder  had  been  exploded  therein,  and  in  not  ascertain- 
ing whether  there  was  any  fire  remaining  in  the  hole 
before  directing  the  plaintiff  and  his  fellow  workman  to 
put  the  black  powder  in.  The  court  below  directed  a 
nonsuit,  and  plaintiff  appeals. 

Apfirmbd. 

For  appellant  there  was  a  brief  over  the  names  of  Wat- 
son, Beehnan  &  Waison,  D,  L,  Watson,  and  D.  L.  Watson 
Jr,,  with  an  oral  argument  by  Mri  Edward  Byars  Watson. 

For  respondent  there  was  a  brief  over  the  names  of  /. 
W,  Bennett,  and  Dolph,  Mallory  &  Simon. 

Mr.  Justice  Bean,  after  stating  the  facts,  delivered 
the  opinion. 
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The  motion  for  nonsuit  was,  it  is  stated  in  the  briefs, 
allowed  on  the  ground  that  when  the  plaintiff,  with  full 
knowledge  of  the  situation,  without  protest  or  objection, 
undertook  to  load  the  hole  as  directed  by  West,  he  know- 
ingly and  voluntarily  assumed  the  risks  of  a  premature 
explosion ;  and  we  are  not  prepared  to  say  at  this  time 
that  the  court  was  in  error  in  so  ruling  :  Brown  v.  Oregon 
Lumber  Co.,  24  Or.  315  (33  Pac.  557).  But,  however 
that  may  be,  the  judgment  of  nonsuit  must  be  sustained 
for  the  reason  that  the  negligence  of  West,  if  any,  was, 
under  the  circumstances,  the  negligence  of  a  co-servant, 
for  which  the  defendant  is  not  liable.  It  is  familiar  law 
that  a  servant  assumes,  as  one  of  the  incidents  of  his  em- 
ployment, all  risks  of  injury  from  the  negligence  of  a 
fellow  servant,  because  the  master  cannot,  by  the  exercise 
of  the  utmost  care  and  caution,  guard  against  such  negli- 
gence. But  the  courts  differ  somewhat  as  to  who  is  a 
fellow  servant,  within  the  meaning  of  this  rule.  There 
are  practically  two  lines  of  decisions  upon  the  question. 
On  the  one  hand  it  is  held,  adopting  the  superior  servant 
criterion,  that  when  the  master  has  given  to  an  employee 
supervisory  control  and  management  of  his  business,  or 
some  particular  department  thereof,  such  person,  while  so 
acting,  stands  in  the  place  of  the  master,  as  to  those 
under  his  direction  and  supervision,  and  for  his  negli- 
gence the  master  is  liable.  This  is  known  in  the  books 
as  the  *'Ohio  doctrine,"  and  was  adopted  in  effect  by  the 
Supreme  Court  of  the  United  States  in  Chicago^  etc,  Ry. 
Co.  V. Ross,  112  U.  S.  377*  (5  Sup.  Ct.  184,  17  Am.& Eng. 
R.  R.  Cas.  514-519) ,  but  that  case  has  been  very  much 
modified,  if  not  in  effect  practically  overruled,  by  the 
subsequent  case  of  Baltimore  R,  R,  Co.  v.  Bangh,  149  U. 

♦NoTB.— ThlB  case  has  now  been  distinctly  overruled  bj'  the  Rupreme  Court  of 
the  United  States  In  a  very  comprehensive  opinion:  Ifew.  Eng.  R.  R.  Oo.  v.  Oon- 
roy,  -—  U.  S.  —  (20  Sup.  Ct.  84).— Rrpokteb. 
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S.  368  (13  Sup.  Ct.  914) .  Under  this  rule  the  liability  of 
the  master  is  made  to  depend  upon  the  rank  or  grade  of  the 
person  whose  negligence  caused  the  injury.  On  the  other 
hand,  the  rule,  and  the  one  now  unquestionably  estab- 
lished and  supported  by  the  great  weight  of  authority, 
both  in  this  country  and  in  England,  is  that  the  liability 
of  the  master  depends  upon  the  character  of  the  act  in 
the  performance  of  which  the  injury  arises,  and  not  the 
grade  or  rank  of  the  negligent  employee.  If  the  act  is 
one  pertaining  to  the  duty  the  master  owes  to  his  ser- 
vant, he  is  responsible  for  the  manner  of  its  perform- 
ance, without  regard  to  the  rank  of  the  servant  or 
employee  to  whom  it  is  entrusted  ;  but,  if  it  is  one  per- 
taining only  to  the  duty  of  an  operative,  the  employee 
performing  it  is  a  fellow  servant  with  his  co-laborers, 
whatever  his  rank,  for  whose  negligence  the  master  is 
not  liable:  McKinney,  Fel.  Ser.  §  43  et  seq.;  Bailey, 
Mast.  Liab.  226  et  seq.;  Wood,  Mast.  &  S.  §  438;  24  Am. 
Law  Rev.  175  ;  25  Am.  Law  Reg.  481 ;  Crispin  y ,  Babbitt, 
81  N.  Y.  516(37  Am.  Rep.  521) ;  McCohIccv  v.  Long  Tsland 
R.  II,  Co,,  84  N.  Y.  77 ;  HuHHey  v.  Coger,  112  N.  Y.  614 
(8  Am.  St.  Rep.  787,  3  L.  R.  A.  559,  20  N.  E.  556)  ; 
Brown  v.  Winona  R,  R.  Co,,  27  Minn.  162  (38  Am.  Rep. 
285,  6  N.  W.  484)  ;  Ell  v.  Northern  Pac,  R,  R.  Co,,  1 
N.  D.  336  (26  Am.  St.  Rep.  621,  12  L.  R.  A.  97,  48  N. 
W.  222)  ;  Sayioard  v.  Carhori,  1  Wash.  St.  29  (23  Pac. 
830) .  Many  other  authorities  could  be  cited  to  the  same 
effect,  but  these  are  sufficient  to  show  the  irresistible 
current  of  the  decisions,  as  well  as  the  ground  upon 
which  the  doctrine  rests,  and  its  application  to  given 
facts. 

And  so  is  the  logical  result  of  the  former  decisions  of 
this  court,  as  the  liability  of  tlie  master  for  an  injury  to 
a  servant,  caused  by  the  negligence  of  another  employee, 
has  always  been  made  to  depend  upon  the  character  of 
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the  act  causing  the  injury,  rather  than  the  grade  or 
rank  of  the  offending  employee :  Anderson  v.  Bennett^ 
16  Or.  515  (8  Am.  St.  Rep.  311,  19  Pac.  765);  Hartvig 
V.  Northern  Pacific  Lumber  Co.,  19  Or.  522  (25  Pac.  358); 
Miller  v.  Southern  Pacific  Co.,  20  Or.  285  (26  Pac.  70) ; 
Carlson  v.  Oregon  Short  Line  Rij,  Co.,  21  Or.  450  (28 
Pac.  497)  ;  Fisher  v.  Oregon  Short  Line  Ry.  Co.,  22  Or. 
533  (16  L.  R.  A.  519,  30  Pac.  425).  It  is  the  personal 
and  absolute  duty  of  the  master  to  exercise  reasonable 
care  and  caution  to  provide  his  servants  with  a  reason- 
ably safe  place  to  work,  reasonably  safe  tools,  appli- 
ances, and  instruments  to  work  with,  reasonably  safe 
material  to  work  upon,  suitable  and  competent  fellow 
servants  to  work  with  them,  and  to  make  needful  rules 
and  regulations  for  the  safe  conduct  of  the  work ;  and 
he  cannot  delegate  this  duty  to  a  servant  of  any  grade 
so  as  to  exempt  himself  from  liability  to  a  servant  who 
has  been  injured  by  its  nonperformance.  Whoever  he 
intrusts  with  its  performance,  whatever  his  grade  or 
rank,  stands  in  place  of  the  master,  and  he  is  liable  for 
the  negligence  of  such  employee  to  the  same  extent  as  if 
he  had  himself  performed  the  act,  or  been  guilty  of  the 
negligence.  But  when  the  master  has  performed  his 
duty  in  this  regard,  and  provided  competent  employees, 
a  reasonably  safe  place  to  work,  suitable  materials,  tools, 
and  appliances  to  work  with,  and  needful  rules  and  reg- 
ulations, and  the  like,  he  has  discharged  his  whole  duty 
in  the  premises,  and  is  not  liable  to  a  servant  for  the 
negligence  of  another  servant  while  engaged  as  an  oper- 
ative. It  is  true  that  from  this  doctrine  results  the 
conclusion  that  an  employee  may  in  certain  cases  occupy 
a  dual  position  to  his  fellow  workmen.  He  may  be  a 
vice-principal  or  the  representative  of  the  master  as  to 
all  matters  where  he  is  intrusted  with  the  discharge  of 
duties  which  the  master  himself  is  required  to  perform, 
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and  a  co-servant  in  the  discharge  of  duties  not  personal 
to  the  master.  But  this  conclusion  is  a  logical  one,  and 
has  been  recognized  and  applied  under  many  varieties  of 
facts.     See  McKinney,  Fel.  Serv.  note  to  section  42. 

The  true  test  in  all  cases  by  which  it  may  be  deter- 
mined whether  the  negligent  act  causing  the  injury  is 
chargeable  to  the  master,  or  is  the  act  of  a  co-servant,  is, 
was  the  offending  employee  in  the  performance  of  the 
master's  duty,  or  charged  therewith,  in  reference  to  the 
particular  act  causing  the  injury?  If  he  was,  his  negli- 
gence is  that  of  the  master,  and  the  liability  follows ;  if 
not,  he  was  a  mere  co-servant,  engaged  in  a  common 
employment  with  the  injured  servant,  without  reference 
to  his  grade  or  rank,  or  his  right  to  employ  or  discharge 
men,  or  to  his  control  over  them.  In  short,  the  master 
is  liable  for  the  negligence  of  an  employee  who  repre- 
sents him  in  the  discharge  of  his  personal  duties  towards 
his  servants.  Beyond  this  he  is  liable  only  for  his  own 
personal  negligence.  *'This,"  as  said  by  Judge  Dillon, 
"is  a  plain,  sound,  safe,  and  practical  line  of  distinction. 
We  know  where  to  find  it,  and  how  to  define  it.  It  begins 
and  ends  with  the  personal  duties  of  the  master.  Any 
attempt  to  refine  based  upon  the  notion  of  'grades'  in 
the  service,  or,  what  is  much  the  same  thing,  distinct 
'departments'  in  the  service  (which  departments  fre- 
quently exist  only  in  the  imagination  of  the  judges,  and 
not  in  fact),  will  only  breed  the  confusion  of  the  Ohio 
and  Kentucky  experiments,  whose  courts  have  con- 
structed a  labyrinth  in  which  the  judges  who  made  it 
seem  to  be  able  to  'find  no  end  in  wandering  mazes 
lost :'  "  24  Am.  Law  Rev.  189.  Now,  under  this  rule  it 
is  clear  that  defendant  is  not  liable  for  the  act  of  West 
in  directing  the  plaintiff  to  load  the  hole,  even  if  it  was 
neglect ;  for  he  was  not  then  engaged  in  the  discharge 
of  any  duty  which  the  master  owed  to  the  plaintiff,  but 
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was  a  fellow  servant,  the  risk  of  whose  negligence  was 
assumed  by  the  plaintiff  when  he  entered  upon  the  em- 
ployment. There  is  no  pretense  that  West  was  not  a  fit 
and  competent  person  to  have  charge  of  the  work,  or 
that  the  master  was  negligent  in  employing  him,  but  the 
sole  ground  of  liability  alleged  is  the  negligence  of  West 
in  a  matter  not  pertaining  to  any  duty  the  defendant 
owed  to  the  plaintiff.  It  follows  from  these  views  that 
the  judgment  of  the  court  below  must  be  affirmed,  and 
it  is  so  ordered. 

Affirmed. 


Argued  5  December,  1898;  decided  3  January,  1899. 
BOYES  V.  BAMSBEN. 

[55  Pac.  538.] 

1.  Agreement  to  Modify  Contract— Evidence.— An  agreement  to  modify  a 

prior  agreement  must  be  established  by  clear  and  satisfectory  evidence:  Wat- 
son V.  JanioHf  6  Or.  137,  applied. 

2.  Equity— Specific  Performance— Adequate  Remedy.— Equity  can  compel 

the  delivery  of  a  deed  for  property  that  has  been  paid  for,  or  adjudge  that  the 
decree  declaring  the  rights  of  the  plainUflT  stand  as  and  for  such  deed ;  replevin 
would  not  be  an  adequate  remedy  where  the  deed  had  been  destroyed  or  never 
executed. 

From  Marion  :     Henry  H.  Hewitt,  Judge. 

Suit  by  Anna  M.  Boyes  to  compel  W.  T.  Ramsden  to 
deliver  a  deed  of  certain  real  property  to  plaintiff,  or,  if 
delivery  thereof  cannot  be  had,  then  for  a  decree  that  she 
is  the  owner  of  the  premises  described  therein,  and  that 
defendant  be  required  to  execute  another  deed  thereto, 
and  deliver  the  same  to  her.  The  facts  are  that  plaint- 
iff, in  consideration  of  defendant's  executing  to  her  a 
deed  to  lots  7  and  8,  in  block  24,  in  North  Salem,  Marion 
County,  Oregon,  of  which  he  was  the  owner,  executed  to 
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him  a  deed  of  all  her  interest  in  certain  other  real  prop- 
erty ;  and  it  was  agreed  that  said  deeds  should  be  depos- 
ited with  a  third  person,  to  be  delivered  by  him  to  the 
respective  grantees  upon  the  happening  of  a  certain 
event ;  that  the  respective  deeds  were  executed  on  No- 
vember 12,  1892,  and  the  plaintiff  deposited  hers  with 
the  person  agreed  upon,  but  the  defendant,  instead  of  de- 
positing his  deed  with  said  person,  as  plaintiff  supposed 
he  had  done,  retained  the  same,  and  thereafter  destroyed 
it ;  that,  upon  the  execution  of  defendant's  deed,  plaintiff 
entered  into  possession  of  said  lots,  by  her  tenants,  since 
which  time  she  has  received  the  rents  therefrom,  and 
paid  the  taxes  thereon  ;  that,  the  event  having  transpired 
upon  the  happening  of  which  said  deeds  were  to  be  ex- 
changed, defendant  obtained  from  the  depository  the 
deed  executed  by  plaintiff.  The  defendant,  after  deny- 
ing the  material  allegations  of  the  complaint,  alleges 
that,  after  the  execution  of  said  deeds,  he  entered  into 
another  contract  with  plaintiff,  whereby,  in  consideration 
of  $25  in  money,  a  horse,  buggy,  and  harness,  paid  and 
delivered  to  her  by  defendant,  she  surrendered  to  him 
all  her  interest  in  said  lots,  and  agreed  that  said  deed 
might  be  destroyed.  The  reply  having  put  in  issue  the 
allegations  of  new  matter  contained  in  the  answer,  a  trial 
was  had,  resulting  in  a  decree  that  plaintiff  was  the  owner 
in  fee  of  said  lots,  and  that  defendant  execute  and  deliver 
to  her  a  deed  thereto  witliin  thirty  days,  but,  if  default 
be  made  in  complying  therewith,  that  the  decree  stand 
as  and  for  the  deed ;  and  defendant  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of  Ford 
&  Kaiser,  with  an  oral  argument  by  Mr.  Wm.  Kaiser. 
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For  respondent  there  was  a  brief  over  the  name  of 
Weatherford  &  Wyatt,  with  an  oral  argument  by  Mr,  James 
K.  Weatherford, 

Mr.  Justice  Moore,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

It  would  be  impossible  to  reconcile  the  conflict  in  the 
testimony  of  the  parties  in  relation  to  the  new  agree- 
ment set  up  by  defendant.  That  plaintiff  received  from 
him  the  said  money  and  personal  property  is  amply 
proven ;  but  she  testifies  that  the  money  was  paid,  and 
the  horse,  buggy,  and  harness  were  delivered  to  her,  for 
another  and  different  consideration,  and  that  she  never 
consented  to  the  destruction  of  said  deed.  In  Watson  v. 
Janion^  6  Or.  137,  it  was  held  that  a  subsequent  agree- 
ment will  not  operate  to  extinguish  a  former  contract 
entered  into  between  the  parties,  unless  it  is  expressly 
accepted  by  them  for  that  purpose,  and  that  the  evidence 
of  an  intention  to  modify  the  prior  agreement  must  be 
clear  and  satisfactory.  Tested  by  this  rule,  we  are  not 
prepared  to  say  that  the  evidence  of  the  intention  of  the 
parties  to  modify  the  prior  agreement  is  so  clear  and 
convincing  as  to  overcome  the  finding  of  the  court  below, 
which  had  the  opportunity  of  seeing  the  witnesses, 
hearing  them  testify,  and  thereby  being  better  able  to 
determine  the  weight  of  the  testimony  than  this  court 
can  be  from  an  inspection  of  the  record ;  and  hence  we 
must  conclude  that  the  facts  are  established  as  found  by 
the  court,  and  the  only  question  remaining  is  whether 
the  suit  instituted  is  the  proper  remedy. 

Defendant's  counsel  contends  that  the  plaintiff  had  an 
adequate  remedy  by  an  action  at  law  for  the  recovery  of 
the  deed  in  question,  and,  this  being  so,  the  court  erred 
in  not  dismissing  the  suit  in  equity.     It  has  been  held 
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that  replevin  will  lie  to  recover  title  deeds :  20  Am.  & 
Eng.  Enc.  Law  (1  ed.),  1062.  In  this  country,  under 
our  recording  acts,  the  value  of  a  deed,  after  it  has  been 
copied  into  the  proper  records,  cannot  ordinarily  be  com- 
mensurate with  the  value  of  the  premises  conveyed ;  but 
if  the  deed  be  in  existence,  .and  capable  of  delivery,  it  is 
probable  an  action  for  its  recovery  would  be  adequate  to 
obtain  the  evidence  of  the  transfer  of  the  title ;  but 
where,  as  in  the  case  at  bar,  defendant  had  destroyed 
the  deed,  the  remedy  must  necessarily  prove  unavailing : 
Wilson  Y,  Rybolt,  17  Ind.  391  (79  Am.  Dec.  486).  Mr. 
Willard,  in  his  work  on  Equity  Jurisprudence  (page 
307),  says  :  "The  delivery  up  of  deeds  and  other  instru- 
ments to  the  party  entitled  to  them,  when  they  are  im- 
properly withheld,  is  an  ancient  head  of  equity  jurispru- 
dence." To  the  same  effect  see  2  Story,  Eq.  Jur.  §  703  ; 
Snoddy  v.  Firich,  9  Rich.  Eq.  355  (70  Am.  Dec.  216), 
Pomeroy,  Spec.  Perf.  Cont.  §  13,  and  cases  cited  in 
note  1.  We  think,  in  view  of  the  facts  of  the  case,  that 
the  remedy  adopted  was  proper,  and  hence  it  follows 
that  the  decree  is  affirmed. 

Affirmed. 


Argued  22  December,  1898;  decided  13  February,  1899. 
BRUNEIili  V,  SOUTHERN  PACIFIC  COMPANY. 

[56  Pac.  129.] 

Injuky  to  EMPiiOYEE— Negliqenck  of  Fellow  Servant.— Plaintiff  was  an 
experienced  section  hand,  surfacing  defendant's  track  about  three-fourths  of 
a  mile  from  a  station.  He  knew  that  bridge  carpenters  would  run  a  hand  car 
toward  him  trom  the  station  while  he  was  at  work.  It  was  possible  to  see  their 
approach  the  whole  distance.  No  signal  warned  the  men  on  the  car  of  the  men 
at  work  on  the  track,  and  while  plaintiff's  back  was  turned  the  car  approached 
at  the  expected  time;  but  he  did  not  hear  it,  on  account  of  the  noise  flrom 
their  work.  He  and  his  fellow  workmen  sprang  aside,  and  one  carelessly 
dropped  his  tamping  bar.  The  car  struck  it  and  threw  it  against  plaintiff, 
breaking  his  leg.  Ileldy  that  his  inj  ury  was  due  to  the  negligence  of  his  fellow 
servants,  and  to  his  own  carelessness. 
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When  Kmployees  akk  Fkllow  Servants— The  rule  is  now  established  in 
Oregon  that  in  determining  whether  two  persons  were  or  were  not  fellow 
servants  the  character  of  the  act  causing  the  iixjury,  and  not  the  grade  of  the 
offending  employee,  is  the  test:  Mcut  v.  Kern,  84  Or.  247,  cited. 

Duty  of  RAiiiBOAD  to  Employee.— A  railroad  company  is  not  bound  to  keep 
a  signal  to  warn  workmen  on  a  hand  car  of  the  situation  of  section  men  at 
work  on  the  track. 

From  Multnomah  :     E.  D.  Shattuck,  Judge. 

Action  by  Victor  Brunell  against  the  Southern  Pacific 
Company.     From  a  judgment  for  plaintiff,  defendant 

appeals. 

Reversed. 

For  appellant  there  was  a  brief  over  the  name  of 
Bronaughj  McArthur,  Fenton  &  Bronaugh,  with  an  oral 
argument  by  Mr.  William  D.  Fenton, 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr,  Dell  Stuart. 

Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

This  is  an  action  to  recover  damages  for  an  injury  al- 
leged to  have  been  caused  by  defendant's  negligence. 
The  plaintiff,  an  experienced  section  hand,  about  twenty- 
two  years  old,  was  at  the  time  of  the  accident  employed 
with  other  laborers  in  surfacing  the  track  on  a  spur  of 
defendant's  railroad  leading  from  Sheridan  easterly  to 
Sheridan  Junction,  and  while  so  engaged  a  hand  car 
coming  from  Sheridan,  propelled  by  bridge  carpenters, 
suddenly  came  up  behind  plaintiff,  who,  with  his  fellow 
laborers,  jumped  from  the  track ;  but  one  of  them,  in 
his  hurry  to  escape  danger,  dropped  his  tamping  bar, 
which,  being  struck  by  the  car,  was  thrown  against 
plaintiff,  breaking  his  leg.  It  appears  that  a  train  left 
Sheridan  each  morning  at  6  o'clock,  and  that  no  other 

84  Ob.- 17. 
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train  or  engine  could  pass  over  the  line  during  the  day, 
unless  it  came  from  Sheridan  Junction,  in  view  of  which 
the  overseer  in.  charge  of  the  men  with  whom  plaintifiF 
worked  placed  a  flag  beside  the  track  to  the  east  of  them, 
but  none  to  the  west.  The  injury  occurred  about  three- 
fourths  of  a  mile  east  of  Sheridan,  from  which  place  the 
railroad  is  built  in  a  straight  line  over  an  open,  level 
prairie,  and  it  was  possible  for  plaintifiF  to  have  seen  a 
moving  hand  car  on  the  track  anywhere  between  him 
and  the  station.  True,  plaintiff"  had  been  in  defendant's 
employ  only  four  days,  but  he  knew  that  the  men  en- 
gaged in  repairing  bridges  passed  over  the  track  on  a 
hand  car,  leaving  Sheridan  each  morning  at  about  7 
o'clock,  and  returning  in  the  evening.  The  negligence 
alleged  as  constituting  tbe  cause  of  action  consists  in 
defendant's  failure  to  place  a  signal  beside  the  track 
west  of  the  place  where  plaintiff  was  working,  or  to  set 
a  person  to  watch  the  approach  of  hand  cars  coming 
from  that  direction.  The  answer,  having  denied  the 
material  allegations  of  the  complaint,  averred  that  the 
injury  was  caused  by  plaintiff's  negligence  and  the  care- 
lessness of  his  fellow  servants.  The  cause,  being  at 
issue,  was  tried,  resulting  in  a  judgment  for  plaintiff 
for  the  sum  of  $700,  and  defendant  appeals. 

It  is  contended  by  defendant's  counsel  that  the  evidence 
introduced  at  the  trial,  the  substance  of  which  is  herein- 
before stated,  fails  to  show  any  breach  of  his  client's  duty, 
and  hence  the  court  erred  in  denying  his  motion  for  a 
judgment  of  nonsuit ;  while  plaintiff's  counsel  main- 
tains that  defendant  was  in  duty  bound  to  exercise  rea- 
sonable care  to  select  a  safe  place  in  which  plaintiff 
should  perform  the  service  demanded  of  him,  but  having 
failed  to  set  a  signal,  or  to  place  a  person  to  watch  the 
approach  of  hand  cars  coming  from  the  west,  the  place 
was  rendered  dangerous,  in  consequence  of  which  the 
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defendant  is  liable  for  the  injury  which  resulted  from 
its  negligence  in  this  respect. 

One  of  the  rules  of  the  common  law  is  that  the  master 
must  exercise  reasonable  care  to  provide  a  suitable  place 
in  which  the  servant  can  perform  the  labor  demanded  of 
him,  without  being  exposed  to  dangers  which  do  not  of 
necessity  attend  the  exercise  of  the  employment,  and  that 
the  master  cannot  delegate  the  performance  of  this  duty 
to  a  subordinate,  and  thus  escape  the  effect  of  the  latter's 
negligence,  but  that  the  person  so  selected  to  provide  a 
suitable  place,  though  he  may  be  a  fellow  servant  of  the 
person  injured  by  his  negligence,  is  pro  hoc  vice  a  repre- 
sentative of  the  master  :  Buswell,  Pers.  Inj.,  §  192  :  Mc- 
Kinney,  Fell.  Serv.,  §  29;  Anderson  v.  Bennett,  16  Or. 
515  (19  Pac.  765);  Knahtla  v.  Oregon  Short  Line  Ry,  Co,, 
21  Or.  136  (27  Pac.  91);  Mast  x.'Kem,  34  Or.  247  (54 
Pac.  950);  Smithy.  Peninsular  Car  Works,  60. Mich.  501 
(1  Am.  St.  Rep.  542,  27  N.  W.  662) ;  Coombs  v.  New  Bed- 
ford Cordage  Co.,  102  Mass.  572  (3  Am.  Rep.  506);  Sweat 
V.  Boston,  etc.  R.  R.  Co.,  156  Mass.  284  (31  N.  E.  296); 
Ryan  v.  Fowler,  24  N.  Y.  410  (82  Am.  Dec.  315) ;  Filbert 
V.  Delaware  Canal  Co.,  121  N.  Y.  207  (23  N.  E.  1104); 
Kaspari  v.  Marsh,  74  Wis.  562  (43  N.  W.  368). 

This  rule,  as  applied  to  a  railroad  company,  requires 
it,  in  providing  a  safe  place  in  which  to  perform  the  labor 
demanded  of  a  servant,  to  exercise  ordinary  and  reason- 
able care — having  regard  to  the  hazard  of  the  service — 
to  put  its  roadbed  and  tracks  in  a  reasonably  safe  condi- 
tion, and  to  exercise  like  care  to  keep  them  in  repair  and 
free  from  obstruction :  Colorado  Central  R.  R.  Co.  y. 
Ogden,  3  Colo.  499 ;  Atcheson,  etc.  R.  R.  Co.  v.  Myers,  11 
C.  C.  A.  439,  63  Fed.  793;  Louisville,  etc.  R.  R.  Co.  v. 
Johnson,  27  C.  C.  A.  367,  81  Fed.  679  ;  Bowen  y.  Chicago, 
etc.  Ry.  Co.,  95  Mo.  268  (8  S.  W.  230) ;  O'Donnell  v.  Alle- 
ghaney  R.  R.   Co.,  59  Pa.  St.  239  (98  Am.  Dec.  336); 
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Calvo  V.  Charlotte  R.  R.  Co.,  23  S.  C.  526  (55  Am.  Rep. 
28);  Toriaii's  Administrator  v.  Richmond  R,  R.  Co.,  84  Va. 
192  (4  S.  E.  339);  Beasex  v.  Chicago,  etc.  Ry.  Co.,  45  Wis. 
.477. 

To  entitle  a  servant,  however,  to  recover  damages  for 
an  injury  caused  by  the  alleged  negligence  of  the  master 
in  failing  to  exercise  ordinary  and  reasonable  care  in 
putting  or  keeping  in  good  condition  the  place  in  which 
the  service  is  to  be  performed,  the  evidence  must  show 
that  the  master  knew,  or  ought  to  have  known,  of  the 
defect  which  rendered  the  place  dangerous,  and  that  the 
servant,  notwithstanding  he  exercised  ordinary  and  rea- 
sonable care  to  protect  himself,  was  ignorant  of  the  peril 
to  which  he  was  exposed  :  Griffiths  v.  London  Docks  Co., 
13  Q.  B.  Div.  259  ;  Thomas  v.  Quartermaine,  18  Q.  B.  Div. 
685;  Louisville  R.  R.  Co.  v.  Campbell,  97  Ala.  147  (12 
South.  574);  Erskine  v.  Chino  Beet-Sugar  Co.,  71  Fed.  270  ; 
Richardson  v.  Cooper,  88  111.  270;  Louisville,  etc.  Ry.  Co. 
V.  Corps,  124  Ind.  427  (8  L.  R.  A.  636,  24  N.  E.  1046); 
Matchett  v.  Cincinnati,  etc.  Ry.  Co.,  132  Ind.  334  (31  N.  E. 
792);  New  Kentucky  Coal  Co.  v.  Albani,  12  Ind.  App.497 
(40  N.  E.  702);  Buzzell  v.  Laconia  Mfg.  Co.,  48  Me.  113 
(77  Am.  Dec.  212);  Laning  v.  New  York,  etc.  R.  R.  Co., 
49  N.  Y.  521 ;  Mixter  v.  Imperial  Coal  Co.,  152  Pa.  St. 
395  (25  Atl.  587). 

The  following  cases,  cited  and  relied  upon  by  plaintiff's 
counsel  to  sustain  the  judgment,  illustrate  the  legal  prin- 
ciple that  the  defect  which  rendered  the  place  dangerous 
was  open,  and  the  master  could  have  discovered  it  by  the 
exercise  of  reasonable  diligence,  but  the  servant,  relying 
upon  the  presumption  that  this  duty  had  been  fully  dis- 
charged, was  injured  without  knowledge  of  the  peril  to 
which  he  was  negligently  endangered  :  Anderson  v.  Ben- 
nett,  16  Or.  515  (19  Pac.  765);  Letvis  v.  Railroad  Co.,  59 
Mo.  495  (21  Am.  Rep.  385);  Hall  v.  Missouri  Pac.  Ry.  Co., 
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74  Mo.  298;  Vautrain  v.  St.  Louis,  etc.  Ry.  Co.,  8  Mo. 
App.  538  ;  Snow  v.  Housatonic  R.  R.  Co.,  8  Allen,  44  (85 
Am.  Dec.  720);  Moon^s  Administrator  v.  Richmond,  etc.  R. 
R.  Co.,  78  Va.  745  (49  Am.  Rep.  401);  Hulehan  y.  Green 
Bay,  etc.  R.  R.  Co.,  68  Wis.  520  (32  N.  W.  529);  Davis 
V.  Central  Vermont  R.  R.  Co.,  55  Vt.  84  (45  Am.  Rep. 
590). 

In  the  case  at  bar,  however,  the  injury  upon  which 
the  action  is  based  was  not  caused  by  any  defect  in  the 
place  where  the  service  was  to  be  performed ;  but  it 
primarily  resulted  from  the  negligence  of  the  men  who 
operated  the  hand  car,  combined  with  the  carelessness  of 
the  man  who  dropped  his  tamping  bar.  This  presents 
the  question  whether,  in  view  of  the  fact  that  plaintiff 
and  his  fellow  workmen  were  seen  by  the  bridge  car- 
penters in  sufficient  time  to  have  avoided  the  injury,  and 
considering  that  plaintiff  knew  that  these  employees 
would  pass  over  the  line  that  morning,  there  was  a  breach 
of  the  master's  duty  in  failing  to  place  a  signal,  or  to 
adopt  some  other  means  to  protect  the  men  at  work  on 
the  track  against  accidents  which  might  be  caused  by 
the  negligence  of  those  who  operated  hand  cars.  Signal 
flags  are  used  by  the  company  to  notify  the  persons  in 
charge  of  its  locomotives  that  the  roadbed  or  track  is  in 
a  dangerous  condition,  requiring  them  to  stop  their 
engines,  or  admonishing  them  to  proceed  with  care  ; 
and,  to  accomplish  the  object  for  which  these  tokens  are 
designed,  prudence  dictates  that  they  should  be  placed 
at  such  a  reasonable  distance  from  the  point  of  peril  as 
to  enable  the  engineer  and  those  associated  with  him  to 
get  such  control  of  its  train  as  to  be  able  to  stop  it  or 
slacken  its  speed  before  reaching  the  defect  which  renders 
further  progress  dangerous.  The  chief  purpose  which 
these  danger  signals  serve  must  necessarily  be  to  protect 
the  lives  of  those  who  operate,  or  are  passengers  on,  the 
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train,  which,  by  reason  of  its  great  weight  and  rapid 
movement,  creates  such  momentum  that  it  cannot  be 
checked  at  once,  so  as  to  permit  the  persons  who  are 
riding  thereon  to  safely  leave  it  in  time  to  escape  injury. 
A  hand  car,  however,  is  of  little  weight,  and  can  ordi- 
narily be  stopped  much  more  easily  than  a  train  ;  hence 
it  would  seem,  since  the  quantum  of  duty  is  always  com- 
mensurate with  the  degree  of  danger,  that  the  necessity 
for  using  signals  to  protect  the  lives  of  persons  who  ride 
on  hand  cars  is  not  so  urgent  as  in  case  of  employees 
and  passengers  on  a  swiftly-moving  train.  It  is  the 
servant  whose  time  and  attention  are  so  much  occupied 
in  the  management  of  dangerous  instrumentalities,  as  a 
means  of  advancing  the  master's  business,  that  he  cannot 
investigate  for  himself  the  condition  of  the  place  in 
which  his  service  is  performed,  who  is  entitled  to  special 
notice  of  any  defect  therein  that  would  tend  to  render  it 
dangerous,  but  the  rule  can  have  no  application  to  an 
employee  of  age  and  experience,  who  is  not  hurried  in 
his  work,  or  is  as  conscious  of  the  danger  to  which  he  is 
exposed  as  the  master  can  possibly  be ;  and,  hence,  the 
reason  failing,  the  servant  who  works  on  the  track  is 
not  entitled  to  the  same  degree  of  consideration  as  those 
who  are  compelled  to  perform  their  duties  under  greater 
diflBculties. 

Persons  employed  in  repairing  a  railroad  track  can 
leave  it  at  pleasure  in  most  instances,  but  not  so  with 
a  train  which  must  hurriedly  pass  over  the  line  at  fre- 
quent intervals,  to  accommodate  the  public ;  hence  the 
duty  of  yielding  the  track  must  devolve  upon  the  section 
men,  who  are  required  to  watch  the  approach  of  trains : 
Larson  v.  St.  Paul,  etc.  By,  Co.,  43  Minn.  423  (45  N.  W. 
722) .  The  necessity  for  vigilance  on  the  part  of  the 
section  man  does  not  relieve  the  employees  in  charge  of 
the  train  from  all  obligation  to  be  watchful  on  his  ac- 
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count ;  for,  as  was  said  by  Mr.  Justice  Fly  in  Interna- 
tional,  etc.  R.  R.  Co.  v.  Arias  (Tex.  Civ.  App.),  30  S. 
W-  446:  "There  is  a  reciprocal  duty  existing  between 
the  railroad  company  and  the  employee  at  work  on  the 
track — the  one  being  that  the  railroad  company  must 
give  signals,  where  the  nature  of  the  locality  requires, 
and,  in  case  there  is  danger  of  injuring  the  employee, 
to  use  diligence  to  prevent  it ;  and  the  other  being  that 
the  employee  must  keep  an  outlook,  and  seek  safety 
from  trains  that  may  be  passing."  The  rule  announced 
in  that  case,  which  seems  reasonable,  would  require  the 
engineer  to  blow  his  whistle  at  curves,  cuts,  and  other 
dangerous  places  on  the  line,  to  notify  persons  working 
there6n  of  the  approach  of  the  train,  and,  in  proportion 
to  the  degree  of  danger,  it  is  quite  probable  that  those 
who  operate  a  hand  car  should  be  required  to  give  some 
notice  of  its  approach,  where  a  view  of  the  track  is  ob- 
scured ;  but,  this  obligation  not  being  within  the  class 
of  duties  which  are  enjoined  upon  the  master,  when  a 
railroad  company  has  adopted  and  promulgated  rules 
for  the  protection  of  its  employees  under  such  circum- 
stances, any  failure  to  comply  therewith  is  the  negligence 
of  a  fellow  servant — a  risk  which  the  employee  assumes 
when  he  enters  upon  the  service. 

Under  the  rule  that  the  master  must  exercise  reason- 
able care  to  furnish  a  safe  place  in  which  the  servant 
performs  his  labor,  the  employees  who  operate  trains 
are  entitled  to  notice  by  the  master  of  any  defect  in  the 
roadbed  or  track  which  could  be  discovered  by  reason- 
able diligence,  but  this  rule  cannot  be  invoked  with  like 
reason  in  favor  of  an  employee  who  works  on  the  track, 
for  to  give  it  that  effect  would  tend  to  render  it  unnec- 
essary for  him  to  exercise  any  vigilance  to  discover  the 
approach  of  trains ;  and  hence,  in  our  judgment,  so  far 
as  the  plaintiff  is  concerned,  the  defendant  was  not  neg- 
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ligent  in  failing  to  set  out  a  danger  signal  towards  Sher- 
idan, as  a  warning  to  the  men  who  operated  the  hand 
car.  We  are  led  to  this  conclusion  for  the  following 
reasons  :  (1)  The  track  was  not  dan'gerous.  The  condi- 
tion of  the  place  iij  which  the  service  is  to  be  performed, 
which  renders  it  dangerous,  must  be  some  defect  in  the 
soil  itself,  or  in  a  structure  which  rests  thereon,  or  is  in 
some  manner  attached  thereto.  (2)  Plaintiff  was  aware 
of  the  danger.  He  knew  that  a  hand  car  would  pass 
over  the  road,  coming  from  Sheridan,  at  about  the  time 
it  arrived, — but  the  reason  he  assigns  for  not  perceiving 
it  is  that  the  car  came  up  behind  him  while  his  attention 
was  engrossed  in  the  work  upon  which  he  was  engaged, 
and  the  noise  made  by  the  use  of  the  tamping  bars  and 
other  tools  in  surfacing  the  track  so  overcame  the  sound 
made  by  the  car  that  he  did  not  see  or  hear  it  in  time 
to  avoid  the  accident, — which  must  render  the  excuse 
unavailing.  (3)  Plaintiff  assumed  the  risk  which  caused 
the  injury.  While  he  had  been  in  defendant's  employ 
but  a  few  days,  he  was  nevertheless  an  experienced  sec- 
tion man,  accustomed  to  the  work,  and  conscious  of  the 
dangers  to  which  he  was  constantly  exposed  ;  and  these 
risks  he  voluntarily  assumed  when  he  entered  the  service. 
One  of  the  hazards  to  which  he  was  necessarily  subjected, 
and  which  his  employment  and  service  signify  he  was 
willing  to  bear,  was  the  negligence  of  his  fellow  servants: 
2  Thompson,  Neg.  p.  969;  Miller  v.  Southern  Pac,  Co., 
20  Or.  285  (26  Pac.  70);  Stockmeyer  v.  Reed,  55  Fed. 
259;  Lindvall  v.  Woods,  41  Minn.  212  (42  N.  W.  1020,  4 
L.  R.  A.  793);  Crispin  v.  Babbitt,  81  N.  Y.  516  (37  Am. 
Rep.  521);  Slater  v.  Jewett,  85  N.  Y.  61  (39  Am.  Rep. 
627);  Hussey  v.  Coger,  112  N.  Y.  614  (3  L.  R.  A.  559, 
8  Am.  St.  Rep.  787,  20  N.  E.  556) ;  Dube  v.  City  of  Lew- 
iston,  83  Me.  211  (22  Atl.  112). 
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Judge  Thompson,  in  his  work  on  Negligence  (Vol.  2, 
p.  1026),  in  defining  the  term  ''fellow  servant,"  says 
*'that  all  who  serve  the  same  master,  work  under  the 
same  control,  derive  authority  and  compensation  from 
the  same  common  source,  and  are  engaged  in  the  same 
general  business,  though  it  may  be  in  different  grades  or 
departments  of  it,  are  fellow  servants,  who  take  the  risk 
of  each  other's  negligence."  Under  this  definition, 
plaintiff  and  the  men  operating  the  hand  car,  as  well  as 
the  overseer  in  charge  of  the  surfacing  gang,  who  tried 
to  give  warning  of  the  approach  of  the  car,  but  was  un- 
heard by  plaintiff,  were  fellow  servants  ;  and  this  is  also 
true  when  tested  by  the  rule  adopted  by  this  court,  that 
the  character  of  the  act,  rather  than  the  grade  of  the 
offending  employee,  determines  such  relation  :  Anderson 
Y.Bennett,  16  Or.  515  (19  Pac.  765);  Hartvig  v.  North 
Pacific  Lumber  Co.,  19  Or.  522  (25  Pac.  358);  Miller  y. 
Southern  Pacific  Co.,  20  Or.  285  (26  Pac.  70);  Carlson  v. 
Oregon  Short  Line  Ry.  Co.,  21  Or.  450  (28  Pac.  497)  ; 
Fisher  v.  Oregon  Short  Line  Ry.  Co.,  22  Or.  533  (30  Pac. 
425,  16  L.  R.  A.  519;  Mast  v.  Kern,  34  Or.  247  (54 
Pac.  950). 

Plaintiff's  failure  to  exercise  watchfulness,  combined 
with  the  negligence  of  his  fellow  servants,  produced  his 
injury  ;  and,  these  being  causes  for  which  the  defendant 
was  not  responsible,  it  follows  that  the  judgment  is 
reversed,  and  the  cause  remanded  for  such  further  pro- 
ceedings as  may  be  necessary,  not  inconsistent  with  this 
opinion. 

Reversed. 
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8ETON  V,  HOYT. 

[43  L..  R.  A.  634;  66  Pac.  967.] 

1.  CouNTiJSS— liiABiLiTY  FOB  INTBREST.— A  county  Is  Only  an  arm  or  agent  of 

the  state,  and  consequently  is  not  liable  for  interest  under  a  general  statute 
regulating  that  subject,  but  only  when  expressly  named,  so  that  a  county  is 
not  liable  for  interest  under  Section  8687,  Hill's  Ann.  Laws,  it  not  being  men- 
tioned therein. 

2.  INTBREST  ON  (CONTRACTS.— Contracts  stipulating  for  interest  will  draw  inter- 

est at  the  agreed  rate,  or  the  statutory  rate  prevailing  at  the  date  of  the 
instrument,  until  final  payment,  without  regard  to  any  intermediate  change 
in  the  law. 

8.  INTBREST  OK  COUNTY  ORDERS— Implibd  CONTRACT.— Under  Hill's  Ann. 
Laws,  g  2466,  providing  that  the  county  treasurer  shall  pay  all  orders  of 
the  county  clerk  when  presented,  if  there  is  money  in  the  treasury  for  that 
purpose,  but  if  not,  he  shall  indorse  thereon,  "Not  paid  for  want  of  funds," 
which  shall  entitle  such  order  thenceforth  to  draw  legal  interest,  two  im- 
plied contracts  are  engendered,  viz.:  that  the  holder  of  the  order  will  wait  for 
payment  until  sufficient  money  has  been  accumulated  in  the  usual  course 
of  public  business  to  pay  the  claim,  and  that  the  county  will  pay  the  legal 
rate  of  interest  upon  the  order. 

4.  Rate  of  Interest  on  County  Ordbrs.*— The  rate  of  Interest  on  county 
warrants  indorsed  "Not  paid  for  want  of  funds"  is  the  rate  prevailing  at  the 
date  of  such  indorsement,  and  cannot  afterward  be  reduced. 

6.  Impairing  Obligation  of  Contracjt— County  Order.— The  implied  con- 
tract to  pay  interest  arising  flrom  the  nonpayment  and  indorsement  of  a 
county  order  is  protected  against  impairment  by  Article  I,  Section  10,  of  the 
United  States  Constitution. 

6.  Construction  of  Statute.- It  is  a  general  rule  that  laws  are  to  be  considered 

as  prospective  and  not  retrospect! v<k in  their  application  unless  the  contrary 
clearly  appears  fkY>m  the  act  and  the  surrounding  circumstances. 

7.  Idem.— Act  of  October  14, 1808,  changing  the  rate  of  interest,  is  not  extended  to 

outstanding  warrants  by  the  provision  that,  "inasmuch  as  the  counties 
*  *  *  are  paying  interest  on  their  county  warrants  at  the  rate  of  eight  per 
cent,  per  annum,  thereby  imposing  a  useless  burden  upon  the  taxpayers,  this 
act  shall  become  a  law  upon  receiving  the  signature  of  the  Governor." 

From  Multnomah :  Alfred  F.  Sears  Jr.,  Judge. 


♦  Note.— A  precisely  similar  case  is  Union  Savinga  Bank  v.  GeWaeh  (Wash.), 
24  L.  R.  A.  360. 

The  question  of  the  right  to  change  the  rate  of  interest  on  a  judgment  is  con- 
sidered in  a  note  to  Rockwell  v.  BuUer^  17  L.  R.  A.  at  p.  612,  in  a  note  on  whether 
a  Judgment  is  a  contract.— Reporter. 
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Mandamus  by  Waldemar  Seton  against  Ralph  W. 
Hoyt,  county  treasurer,  to  compel  payment  of  interest  on 
a  county  warrant  at  the  rate  fixed  by  statute  when  the 
claim  accrued,  the  treasurer  having  reduced  the  rate  when 
a  new  statute  went  into  force,  whereby  the  legal  interest 
was  changed  from  eight  to  six  per  cent.  The  writ  was 
made  peremptory,  and  defendant  appealed. 

Affirmed. 

For  appellant  there  was  an  oral  argument  by  Mr,  Roscoe 
R,  Giltner,  with  a  brief  over  the  names  of  Russell  E,  Sewell^ 
District  Attorney,  and  Roscoe  R,  Giltner,  to  this  effect : 

The  state  guarantees  to  pay  the  legal  interest  on  all 
orders,  from  the  date  of  their  presentment  and  indorse- 
ment ;  but  it  does  not  agree  to  pay  on  these  particular 
orders,  or  any  order,  any  specified  rate  of  interest  so  as 
to  make  it  a  part  of  the  obligation  of  the  contract ;  but 
inasmuch  as  the  order  is  received,  payable  at  the  legal 
rate  of  interest  established  by  the  legislature,  there  is  an 
implied  reservation  in  the  contract  as  made  (if  it  is  a 
contract)  that  he  shall  receive  such  rate  of  interest  on 
the  obligation  as  the  wisdom  of  the  legislature  and  public 
policy  may  dictate. 

The  holder  takes  it  with  notice  that  public  policy  may 
demand  a  change  in  the  legal  rate  of  interest  which  from 
time  to  time  may  be  in  force  during  the  existence  of  the 
obligation  to  pay.  We  consider  the  case  at  bar  analogous 
to  cases  in  regard  to  the  liability  of  sureties  on  official 
undertakings,  where  new  duties  are  imposed  upon  public 
officers  without  thereby  relieving  the  surety ;  we  submit 
that  the  interest  allowed  on  a  county  warrant  or  order 
is  given  by  way  of  a  penalty  or  damages  for  the  delay  in 
payment  of  the  money  due  upon  the  debt,  and  that  the 
legislature  has  the  power  to  vary  this  at  any  time. 
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We  claim  that  the  phrase  "thenceforth  draw  legal 
interest"  of  the  law,  as  amended  in  1893  (Session  Laws, 
1893,  p.  59),  regulating  the  rate  of  interest  on  county 
orders,  in  the  light  of  the  law  itself,  contemplates  and  is 
notice  to  a  person  purchasing  one  of  those  orders,  that 
the  rate  of  interest  on  the  order  varies  as  the  legal  rate 
is  changed  by  legislation  :  Stark  v.  Olney^  3  Or.  90;  Peo- 
ple V.  Vilas,  36  N.  Y.  459;  Chadwick  v.  United  States,  3 
Fed.  750  ;  Kruttschmitt  v.  Hatick,  6  Nev.  163 ;  Board  of 
Education  v.  Quick,  99  N.  Y.  138;  Dawson  v.  State,  38 
Ohio  St.  1 ;  Morley  v.  Lake  Shore  Ry,  Co.,  146  U.  S.  162. 
Dissenting  opinion  of  Hoyt,  J.,  in  Union  Sav,  Bank  v. 
Gelhach,  8  Wash.  502  (24  L.  R.  A.  359) . 

A  county  order  is  not  a  contract  to  pay  money ;  it  is 
nothing  more  than  an  order  by  the  officers  of  one  branch 
of  the  county  on  another  of  its  officers  to  pay  money  to  a 
thii'd  person ;  it  contains  none  of  the  elements  of  a  con- 
tract :  Allison  v.  Quinata  County,  50  Pa.  St.  351 ;  Dyer 
V.  Covington  Township,  7  Harris,  200. 

A  county  is  not  liable  to  pay  interest  upon  a  county 
order  :  Madison  County  v.  Bartlett,  1  Scannon  (Ill.)j  67. 

For  respondent  there  was  an  oral  argument  and  a 
brief  by  Mr.  William  A.  Cleland,  to  this  effect : 

The  warrants  are  a  legal  and  valid  claim  against  Mult- 
nomah County.  They  become  non-negotiable  promis- 
sory notes,  or  contracts  of  Multnomah  County  :  Frankl 
V.  Bailey,  33  Or.  285. 

Where  the  right  to  interest  is  based  upon  contract, 
either  expressed  or  implied,  if  allowed  by  the  statute 
then  in  force,  it  cannot  be  impaired  by  subsequent  legis- 
lation declaring  their  true  intent  and  meaning.  Such 
legislation  can  only  apply  to  future  transactions  :  Kosh- 
konong  v.  Burton,  104  U.  S.  668,  26  L.  ed.  886. 
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The  constitution  makes  no  distinction  between  express 
and  implied  contracts :  Edwards  v.  Kearzey,  96  U.  S. 
600,  24  L.  ed.  796 ;  Effinger  v.  Kemiey,  115  U.  S.  566,  29 
L.  ed.  495;  Fisk  y.  Jefferson  Police  Jury,  116  U.  S.  131, 
29  L.  ed.  587. 

A  warrant  is  a  contract  to  pay  money,  and  the  legal 
rate  in  effect  at  the  time  enters  into  the  contract  as  a  part 
thereof,  and  cannot  be  affected  by  a  subsequent  law  re- 
ducing the  rate  :  Union  Savings  Bank  v.  Gelbach,  8  Wash. 
497  (24  L.  R.  A.  359);  State  ex  reLy.  Bowen,  11  Wash. 
432 ;  Dillon,  Mun.  Corp.  §§  485-487  ;  Daniel,  Neg.  Inst. 
§§  427-430. 

Where  an  ordinance  provides  for  interest  on  warrants 
upon  which  payment  has  been  refused  by  reason  of  want 
of  funds,  the  liability  of  the  city  is  not  affected  by  the 
repeal  of  the  ordinance  :  Scranton  v.  Hyde  Park  Gas  Co., 
102  Pa.  382. 

The  law  existing  when  a  contract  is  made  is  a  part  of 
it :  First  National  Bank  v.  Arthur,  10  Colo.  App.  283  (50 
Pac.  738). 

A  statute  should  not  receive  such  a  construction  as  to 
make  it  impair  existing  rights,  create  new  obligations, 
or  impose  new  duties  in  respect  of  past  transactions,  un- 
less such  plainly  appears  to  be  the  intention  of  the  legis- 
lature :  Sutherland,  Stat.  Const.  §  464  ;  Green  v.  Ander- 
son,  39  Miss.  359;  Criglcr  v.  Alexander,  33  Gratt.  674; 
Campbell  Y .  Nonpareil  Fire-Brick  Co.,  75  Va.  291;  Moon 
V.  Burden,  2  Exch.  22 ;  Dash  v.  VanKleeck,  7  Johns.  477 
(5  Am.  Dec.  291);  Wood  v.  Oakley,  11  Paige,  400 ;  John- 
son V.  Burrell,  2  Hill,  238  ;  BiUler  v.  Palmer,  1  Hill,  324  ; 
Snyder  v.  Snyder,  3  Barb.  621;  Hackley  v.  Sprague,  10 
Wend.  114  ;  McMannis  v.  Butler,  49  Barb.  176  ;  Re  Pro- 
testant Episcopal  Public  School,  58  Barb.  161. 

Upon  a  contract  which  stipulates  for  interest  either  at 
the  agreed  rate,  or,  in  the  absence  of  an  agreed  rate,  the 
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rate  prescribed  by  law  at  the  date  of  the  contract,  will  be 
the  rate  recoverable  until  the  payment  of  the  principal 
sum  :     Spencer  v.  Maxfield,  16  Wis.  179. 

A  judgment  with  interest  at  the  legal  rate  affirmed  by 
the  supreme  court  is  not  affected  by  subsequent  legisla- 
tion reducing  the  legal  rate  of  interest,  unless  the  statute 
so  declares  :  Missouri  Pacific  Ry.  Co.  v.  Patton  (Tex.  Civ. 
App.) ,  35  S.  W.  477  ;  Butter  v.  Rocktvell,  17  Colo.  290  (17 
L.  R.  A.  611,  29  Pac.  458.) 

Laws  should  be  construed  prospectively  and  not  retro- 
spectively, unless  the  intention  clearly  appears  from  the 
statute :  Bauer  Grocery  Co.  v.  Zelle,  172  111.  407  (50  N. 
E.  238) ;  Robinson  y.  Rowan,  3  111.  499  ;  Marsh  v.  Chestnut^ 
14  111.  223 ;  Deininger  v.  McConnel,  41  111.  227 ;  Russell 
Drainage  District  v.  Benson,  125  111.  490. 

Mr.  Chief  Justice  Wolverton  delivered  the  opinion. 

This  is  a  proceeding  by  mandamus,  the  purpose  of 
which  is  to  determine  whether  the  act  of  October  14, 
1898,  reducing  the  legal  rate  of  interest,  is  operative  upon 
interest-bearing  county  warrants  issued  prior  to  its  pas- 
sage, so  as  to  limit  the  interest  thereon  to  the  present  rate 
from  and  after  said  date.  The  act  alluded  to  changes  the 
prescribed  rate  of  interest  from  eight  to  six  per  centimi 
on  all  moneys  after  the  same  become  due  ;  on  judgments 
and  decrees  for  the  payment  of  money ;  on  money  re- 
ceived to  the  use  of  another,  and  retained  beyond  a 
reasonable  time  without  the  owner's  consent,  express  or 
implied,  or  on  money  due  upon  the  settlement  of  matured 
accounts  from  the  day  the  balance  is  ascertained ;  on 
money  due  or  to  become  due,  where  there  is  a  contract  to 
pay  interest,  and  no  rate  specified.  It  contains  an  emer- 
gency clause  reciting  ''that  inasmuch  as  the  counties  of 
the  state  are  paying  interest  on  their  county  warrants  at 
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the  rate  of  eight  per  cent,  per  annum,  thereby  imposing 
a  useless  burden  upon  the  taxpayers,  this  act  shall 
become  a  law  upon  receiving  the  signature  of  the  Gov- 
ernor." Section  3587,  Hill's  Ann.  Laws,  of  which  this 
act  is  amendatory,  is  an  amendment  of  section  1  of  **An 
act  to  regulate  the  rate  of  interest  on  money  and  to  pre- 
vent and  punish  usury,"  approved  October  16,  1862 
(Laws,  1862,  p.  115) .  The  original  act  contained  a  pro- 
vision (section  6)  which  has  been  continued  in  force  until 
the  present  day  (Section  3592,  Hill's  Ann.  Laws)  to  the 
eflfect  that  it  shall  not  be  construed  so  as  to  affect  or 
change  the  rate  of  interest  to  be  received  by  virtue  of 
any  contract  entered  into  prior  to  its  becoming  a  law. 
Section  2465,  Hill's  Ann.  Laws,  as  amended  (Laws 
1893,  p.  59),  relating  to  the  duties  of  the  county  treas- 
urer, provides,  among  other  things,  that  **He  shall  pay 
all  orders  of  the  county  clerk  when  presented,  if  there 
be  money  in  the  treasury  for  that  purpose,  and  write  on 
the  face  of  such  order  the  date  of  redemption  and  his 
signature.  If  there  be  no  funds  to  pay  such  order  when 
presented,  he  shall  endorse  thereon  '  Not  paid  for  want 
of  funds,'  and  the  date  of  such  presentment,  over  his 
signature,  which  shall  entitle  such  order  thenceforth  to 
draw  legal  interest;  provided^  that  such  interest  shall 
cease  from  the  date  of  notice  by  publication,"  etc.  By 
section  2467  county  orders  are  redeemable  by  the  county 
treasurer  according  to  the  time  of  presentment,  but  it  is 
further  provided  that  such  orders  as  are  payable  out  of 
the  county  revenue  shall  be  received  in  payment  of 
county  taxes  without  regard  to  priority  of  presentment, 
but  that  the  treasurer  shall  not  pay  any  balance  thereon 
over  and  above  such  tax,  when  there  are  outstanding 
orders  unpaid  for  want  of  funds.  These  are  the  only 
provisions  of  the  statute  which  have  any  bearing  upon 
the  case  in  hand. 
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1.  Defendant's  theory  touching  the  controversy  em- 
bodies three  principal  contentions  :  First,  that  the  county 
is  but  an  arm  or  agent  of  the  state,  and  that  the  sov- 
ereign is  not  required  to  pay  interest,  except  when  self- 
imposed  ;  second,  that  a  county  order  is  not  a  contract 
between  the  county  and  the  holder;  and,  third,  that 
interest,  when  demandable  under  the  statute,  except 
when  due  upon  an  express  contract  for  its  payment,  is 
in  the  nature  of  a  penalty  or  damages  for  the  detention 
of  money  due  and  unpaid,  and,  therefore,  that  it  consti- 
tutes a  part  of  the  remedy  in  the  enforcement  of  the 
demand,  which  may  be  modified,  or  even  repealed  alto- 
gether, by  subsequent  legislation,  without  impairment 
of  any  contractual  relations.  In  our  view  of  the  case, 
we  do  not  conceive  the  second  proposition  to  be  import- 
ant or  essential  to  the  determination  of  the  cause.  As 
to  the  first,  we  are  in  accord  with  the  contention  of 
counsel,  but  as  to  the  last  we  cannot  give  it  our  approval. 
There  is  some  conflict  in  the  authorities  upon  the  ques- 
tion whether  a  sovereign  state  is  required  to  pay  interest 
unless  self-imposed,  but  the  weight  thereof  seems  to 
support  the  contention  that  it  is  not.  The  Supreme  Court 
of  the  United  States  has  adopted  the  rule  that  interest  is 
not  allowable  on  claims  against  the  government,  whether 
they  originate  in  contract  or  tort,  or  arise  in  the  ordinary 
business  of  administration,  or  under  private  acts  for  re- 
lief, passed  by  congress  on  special  application.  But  it 
recognizes  the  existence  of  two  well  established  excep- 
tions— one  wherein  th^  government  has  stipulated  to  pay 
interest,  and  the  other  where  interest  is  given  by  act  of 
congress  either  expressly  as  such,  or  under  the  name  of 
damages  :  United  States  v.  Bayard,  127  U.S.  251  (8  Sup. 
Ct.  1156) .  In  a  subsequent  case  of  United  States  v.  North 
Carolina,  136  U.  S.  211  (10  Sup.  Ct.  920),  Mr.  Justice 
Gray  says  :    ''Interest,  when  not  stipulated  for  by  con- 
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tract,  or  authorized  by  statute,  is  allowed  by  the  courts 
as  damages  for  the  detention  of  money,  or  of  property,  or 
of  compensation,  to  which  the  plaintiff  is  entitled  ;  and, 
as  has  been  settled  upon  grounds  of  public  convenience, 
is  not  to  be  awarded  against  a  sovereign  government, 
unless  its  consent  to  pay  interest  has  been  manifested 
by  an  act  of  the  legislature,  or  by  a  lawful  contract  of 
the  executive  officers."  The  rule  applies  as  well  to  a 
sovereign  state  as  to  the  uational  government.  Nor  is 
the  state  within  the  purview  of  a  general  law  regulating 
the  rate  of  interest  upon  money  due  or  to  become  due, 
and  this  goes  upon  the  ground  that  a  sovereign  is  not 
bound  by  the  words  of  a  statute  unless  it  is  expressly 
named:  State  ex  rel.  v.  Board  of  Public  Works ^  36  Ohio 
St.  409  ;  Carr  v.  State,  127  Ind.  204  (11  L.  R.  A.  370,  26 
N.  E.  778);  Attorney-General  v.  Cape  Fear  Nav.  Co.,  37 
N.  C.  (2  Ired.  Eq.)  444 ;  Bledsoe  v.  State,  64  N.  C.  392 ; 
Toivn  of  Mt.  Morris  v.  Williams,  38  111.  App.  401 ;  Madi- 
son County  V.  Bartlett,  2  111.  (1  Scam.)  67.  That  the 
county  is  but  the  agent  or  instrumentality  of  the  state, 
constituted  and  employed  essentially  for  the  promotion 
of  its  general  government,  and,  therefore,  subject  to  like 
rules  and  restrictions  governing  its  liabilities  as  the  state, 
there  can  be  no  controversy  :  1  Dillon,  Mun.  Corp.,  §  23. 
We  take  it,  therefore,  that  a  county  is  not  liable  for  the 
payment  of  interest  under  the  general  provisions  of  the 
statute  regulating  the  rate  upon  the  demands  enumerated 
iu  said  section  3587  as  an  individual  would  be  where 
there  is  no  contract  to  pay  interest. 

As  a  general  rule,  it  may  be  conceded  that  where  the 
demand  falls  within  the  puiTiew  of  the  statute,  and  by 
reason  thereof  is  subject  to  an  interest  charge  at  the 
legal  rate,  the  rate  upon  the  demand  will  vary  as  the 
law  fixing  it  may  be  changed  or  varied  by  the  legisla- 
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ture  during  the  life  of  the  demand.  The  reason  of  the 
rule'  is  that  the  person  from  whom  the  money  is  retained 
or  withheld  is  entitled  to  an  indemnity  for  the  loss  which 
he  sustains  on  account  of  being  deprived  of  its  use,  and 
it  is  assumed  that  the  legal  rate  of  interest  for  the  time  of 
the  withholding  is  a  fair  measure  of  damages  by  which  to 
determine  such  loss,  in  the  absence  of  any  other  method 
of  arriving  at  the  exact  or  precise  loss  actually  incurred  : 
State  V.  Guenther,  87  Wis.  673  (58  N.  W.  1105);  Wilson 
V.  Cobb,  31  N.  J.  Eq.  91 ;  White  v.  Lyons,  42  Cal.  279 ; 
Mayor,  etc.  v.  0^ Callaghan,  41  N.  J.  Law,  349. 

Where  there  is  an  agreement  to  pay  interest  upon 
an  obligation  at  a  stipulated  rate  to  a  day  certain — as, 
for  instance,  at  maturity — and  there  is  no  engagement 
touching  the  rate  the  obligation  shall  subsequently  bear, 
the  authorities  are  in  hopeless  conflict  as  regards  the 
rate  of  interest  recoverable  upon  the  deferred  payment. 
They  divide  accordingly  as  it  has  become  the  settled 
policy  of  the  courts  touching  the  nature  of  the  indem- 
nity recoverable  for  the  detention  of  the  money  beyond 
the  day  upon  which  it  has  fallen  due  and  payable. 
Upon  the  one  hand,  it  is  held  that  such  indemnity  is 
purely  a  matter  of  damages,  not  in  the  least  referable  to 
the  contract,  although  for  breach  thereof ;  and  that  the 
proper  and  appropriate  measure  of  such  damages  is  the 
rate  of  interest  which  the  law  has  prescribed.  Upon 
the  other,  it  is  considered  that,  while  the  indemnity 
is  recoverable  as  damages,  yet  the  rate  of  interest 
which  should  be  allowed  is  rather  to  be  implied  from 
the  terms  of  the  contract  touching  it  prior  to  the  ma- 
turity of  the  obligation.  The  idea  is  clearly  expressed 
by  Lord  Selborne  in  Cook  v.  Fowler,  L.  R.  7  H.  L.  27. 
He  says  :  * 'Although,  in  cases  of  this  class,  interest  for 
the  delay  of  payment  post  diem  ought  to  be  given,  it  is 
on  the  principle,  not  of  implied  contract,  but  of  damages 
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for  breach  of  contract.  The  rate  of  interest  to  which 
the  parties  have  agreed  during  the  term  of  their  contract 
may  well  be  adopted,  in  an  ordinary  case  of  this  kind, 
by  a  court  or  jury,  as  a  proper  measure  of  damages  for 
the  subsequent  delay ;  but  that  is  because,  ordinarily, 
a  reasonable  and  usual  rate  of  interest,  which  it  may  be 
presumed  would  have  been  the  same  whatever  might  be 
the  duration  of  the  loan,  has  been  agreed  to  :"  Price  v.  , 
Railway  Co.,  16  Mees.  &  W.  244;  Morgan  v.  Jones,  8 
Welsh.  H.  &  G.  620;  Keene  v.  Keene,  3  C.  B.  (N.  S.) 
144 — support  this  principle.  Mr.  Justice  Gray,  while 
Chief  Justice  of  the  Supreme  Court  of  Massachusetts, 
by  a  most  exhaustive  and  learned  opinion,  in  which  he 
has  collated  and  reviewed  all  the  authorities  pro  and 
con,  came  to  the  conclusion  expressed  by  the  following 
language:  *'When  a  written  engagement  is  made,  as 
authorized  by  the  statute,  to  pay  a  greater  rate  of  in- 
terest yearly  than  six  per  cent.,  the  intention  of  the  con- 
tract and  the  effect  of  the  statute  appear  to  us  to  be  that 
the  creditor  shall  receive  the  stipulated  rate  of  interest 
so  long  as  the  debtor  has  the  use  of  the  principal ;  and 
that,  in  an  action  upon  the  contract,  the  creditor  shall 
recover  interest  at  that  rate,  not  merely  until  the  time 
when  the  principal  is  agreed  to  be  paid  to  him,  but  until 
it  is  actually  paid,  or  his  claim  for  principal  and  interest 
judicially  established."  Later  he  denotes  the  principal 
upon  which  it  rests.  He  says  :  *'The  interest  after  the 
breach  of  the  contract,  though  not  strictly  recoverable 
as  part  of  the  debt,  but  rather  as  damages,  is  ordinarily 
to  be  measured,  according  to  the  intention  manifested 
by  the  contract,  by  the  standard  thereby  established:" 
'Union  Inst,  for  Savings  v.  City  of  Boston,  129  Mass.  82 
(37  Am.  Rep.  305).  See,  also,  Brannon  v.  Hursell,  112 
Mass.  63. 

2.   Although  the  Supreme  Court  of  the  United  States  is 
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committed  to  the  other  view,  yet  it  is  there  held  that  the 
quefition  is  one  of  local  law.  Mr.  Justice  Field,  in  Crom- 
well  V.  Sac  County,  96  U.  S.  51,  after  holding,  in  accor4 
with  the  Iowa  courts,  that  contracts  drawing  a  specified 
rate  of  interest  before  maturity  draw  the  same  rate  after- 
wards, and  citing  other  authorities  in  support  of  the  rule, 
says:  "There  are,  however,  conflicting  decisions;  but  the 
preponderance  of  opinion  is  in  favor  of  the  doctrine  that 
the  stipulated  rate  of  interest  attends  the  contract  until 
it  is  merged  in  the  judgment."  Without  further  cita- 
tion of  authorities,  we  may  say  that  the  later  tendency 
of  the  courts  is  in  favor  of  the  rule  as  announced  in 
Union  Inst,  for  Savings  v.  City  of  Boston,  129  Mass.  82 
(37  Am.  Rep.  305),  and  Shaw  v.  Rigby,  84  Ind.  375  (43 
Am.  Rep.  96, 27  Alb.  Law  J.  154);  and  it  is  the  one  which 
appeals  most  strongly  to  our  judgment.  In  consonance 
with  this  view  it  is  said  in  State  v.  Guenther,  87  Wis.  673, 
that  **on  a  contract  which  stipulates  for  interest,  inter- 
est at  the  agreed  rate,  or,  in  the  absence  of  an  agreed 
rate,  at  the  rate  prescribed  by  the  law  at  the  date  of  the 
contract,  will  be  the  rate  recoverable  until  the  repayment 
of  the  principal  sum.  A  change  of  the  legal  rate  would 
not  affect  the  rate  of  interest  recoverable  upon  such  a 
contract,*' — citing  Spencer  v.  Maxjield,  16  Wis.  178.  So 
it  was  held  in  Pruyn  v.  City  of  Milwaukee,  18  Wis.  386, 
that  city  bonds  conditioned  for  the  payment  of  the  prin- 
cipal at  a  specified  day,  with  interest  above  the  legal 
rate,  continued  to  draw  the  stipulated  rate  after  ma- 
turity. And  Earl,  J.,  in  O'Brien  v.  Young,  95  N.  Y.  428 
(47  Am.  Rep.  64)  states  the  rule  to  be  that  * 'where  one 
contracts  to  pay  money  on  demand  'with  interest,'  or  to 
pay  money  generally  *with  interest,'  without  specifying 
time  of  payment,  the  statutory  rate  then  existing  be- 
comes the  contract,  and  must  govern  until  payment,  or 
at  least  until  demand  and  actual  default,  as  the  parties 
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must  have  so  intended."  In  support  of  this  proposition, 
see,  also,  Paine  v.  Caswell,  68  Me.  80  (28  Am.  Rep.  21). 
3.  With  this  discussion  of  the  rules  of  law  that  obtain 
relating  to  the  recovery  of  interest  upon  agreements  for 
its  payment,  we  are  now  prepared  to  consider  the  effect 
of  the  county  treasurer's  indorsement,  *'Not  paid  for 
want  of  funds,"  upon  a  county  order  or  warrant  under 
the  law  which  requires  payment  of  interest  thereon 
after  such  indorsement  at  the  legal  rate.  It  is  con- 
tended by  counsel  for  the  plaintiff,  contrary  to  defend- 
ant's position,  that  the  order  or  warrant  is  itself  a 
contract;  but  with  this  we  have  little  concern.  It  is 
suflBcient  if  the  obligation  which  the  law  imposes  upon 
the  county,  where  the  parties  have  dealt  with  it  upon  the 
faith  of  such  obligation,  constitutes  a  contract  for  the 
payment  of  the  legal  rate  of  interest  obtaining  at  the 
time  of  the  indorsement.  The  order  or  warrant  itself 
has  at  least  the  force  of  an  audited  demand  against  the 
county,  and  prima  facie  will  support  an  action  which 
may  be  instituted  upon  it  to  establish  the  same  by 
judgment :  Goldmiith  v.  Baker  City,  31  Or.  249  (49  Pac. 
973).  People  deal  with  the  county  upon  the  under- 
standing that  under  the  law  their  audited  demands,  evi- 
denced by  orders  received  from  the  clerk,  will  be  paid  on 
presentation  to  the  treasurer,  or,  in  case  of  lack  of  funds, 
indorsed  so  as  to  entitle  them  thenceforth  to  draw  interest 
at  the  legal  rate.  They  must  also  understand  that  the  in- 
dorsed orders  can  only  be  redeemed  by  the  county  treas- 
urer according  to  the  priority  of  their  presentment  and 
indorsement.  And  thus  it  is  that  the  time  for  payment  is, 
from  the  nature  of  things,  indefinite,  depending  entirely 
upon  the  state  of  the  county  treasury.  This  understand- 
ing the  Supreme  Court  of  Nebraska  has  characterized  as 
an  implied  agreement  on  the  part  of  the  person  dealing 
with  the  CQunty  that  he  shall  wait  until  money  is  made 
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available  by  the  ordinary  mode  of  collecting  revenues, 
and  in  the  usual  course  of  the  county's  business :  Brewer 
V.  Otoe  County^  1  Neb.  373.  This  case  is  cited  as  authori- 
tative in  Chapman  v.  Douglas  County^  107  U.  S.  348  (2 
Sup.  Ct.  62).  Now,  if  there  is  an  implied  agreement 
on  the  part  of  the  holder  of  the  warrant  to  abide  the  ac- 
cumulation of  funds  in  the  ordinary  course  with  which 
to  meet  the  demand,  the  converse  ought  to  be,  and  un- 
doubtedly is,  true,  that  there  is  an  implied,  if  not  an 
express,  agreement,  engendered  by  operation  of  law  and 
the  transaction  of  public  business,  which  must  be  in  con- 
formity with  its  requirements,  that  the  county  will  pay 
the  legal  rate  of  interest  upon  the  indorsed  county  order. 
So  that  here  is,  in  effect,  an  agreement  or  contract  upon 
the  part  of  the  county  to  pay  the  legal  rate  of  interest. 

4.  But  it  is  argued,  admitting  a  contract  to  exist  to 
this  extent,  that  the  agreement  is  to  pay  only  the  legal 
rate  as  it  may  be  established  from  time  to  time  by  the 
legislature,  and  that  the  contract  was  made  with  refer- 
ence to  the  variable  rate,  and  not  solely  with  reference 
to  that  which  prevailed  at  the  date  of  the  indorsement. 
In  this  we  cannot  concur,  for,  if  we  apply  the  general 
rule  of  law  that  where  a  person  contracts  for  the  pay- 
ment of  a  definite  rate  of  interest  to  a  day  certain,  or 
contracts  for  the  payment  of  interest  without  naming 
the  rate,  interest  is  recoverable  in  the  one  instance  at 
the  agreed  rate  after  the  day  named,  and  in  the  other 
at  the  legal  rate  until  judgment,  we  have  a  clear  case 
of  the  right  of  the  holder  of  the  indorsed  order  or  war- 
rant to  recover  from  the  county  interest  at  the  rate  pre- 
vailing at  the  date  of  the  indorsement  to  the  time  of  its 
payment  by  the  treasurer ;  and  such  we  believe  to  be 
the  law  governing  the  transaction.  It  is  well  under- 
stood that  the  county  cannot  be  coerced  into  making 
payment,  and   the  warrant  holder,  although   he   may 
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sue  upon  his  warrant,  and  obtain  judgment  against  the 
county,  which  would  entitle  him  to  another  order  or 
warrant  in  lieu  of  the  judgment,  yet  he  must  abide  his 
time,  and  await  the  accumulation  of  funds  whereby  to 
discharge  the  obligation  in  accordance  with  his  implied 
agreement.  And  it  would  be  unjust  and  inequitable  if 
the  other  party  to  the  contract,  being  an  agency  of  the 
state,  could,  through  the  legislature,  abolish  or  reduce 
interest  to  a  nominal  rate,  and  thus  leave  the  party 
remediless  for  the  recovery  of  any  compensation  for  loss 
sustained  by  reason  of  delayed  payment  of  his  demand. 

5.  The  constitutional  provision  against  the  impair- 
ment of  contracts  is  not  limited  in  its  scope  and  purpose 
to  express  contracts  and  specific  agreements,  but  extends 
as  well  to  **that  much  larger  class,"  says  Mr.  Justice 
Miller  in  Fisk  v.  Jefferson  Police  Jury,  116  U.  S.  131 
(6  Sup.  Ct.  329),  *'in  which  one  party  having  delivered 
property,  paid  money,  rendered  service,  or  suffered  loss, 
at  the  request  or  for  the  use  of  another,  the  law  com- 
pletes the  contract  by  implying  an  obligation  on  the 
part  of  the  latter  to  make  compensation.  This  obliga- 
tion can  no  more  be  impaired  by  a  law  of  the  state  than 
that  arising  on  a  promisory  note."  See,  also,  2  Story, 
Const.  §  1377. 

6.  Even  in  the  absence  of  a  constitutional  inhibition 
to  a  retrospective  operation  of  legislative  enactments,  it 
is  a  general  rule  that  a  statute  was  intended  to  operate 
prospectively  only,  unless  a  purpose  to  give  it  a  retro- 
spective force  is  declared  by  clear  and  positivie  com- 
mand, or  is  to  be  inferred  by  necessary  and  unavoidable 
implication  from  the  language  of  the  act,  taken  in  its 
appropriate  signification,  and  construed  in  connection 
with  the  subject-matter  and  the  occasion  of  the  enact- 
ment, admitting  of  no  reasonable  doubt,  but  precluding 
all  question  as  to  such  intention  :   Endlich,  Interp.  Stat. 
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§  271 ;  Lesseps  v.  Wicks,  12  La.  Ann.  739  ;  People  ex  reL 
V.  Board  of  Supervisors ,  70  N.  Y.  228 ;  Chew  Heong  v. 
UniUd  States,  112  U.  S.  536  (5  Sup.  Ct.  255);  Bay  v. 
Oage^  36  Barb.  447;  Bauer  Grocer  Co.  v.  Zelle,  172  111. 
407  (50  N.  E.  238). 

7.  Nor  does  the  emergency  clause  inserted  in  the 
amendatory  act  indicate  an  intention  upon  the  part  of 
the  legislature  to  extend  its  regulations  to  outstanding 
county  orders  or  warrants,  but,  when  considered  in  a 
prospective  sense,  under  the  rule  which  governs  unless 
the  intention  otherwise  clearly  appears,  the  construction 
of  the  act  in  question  is  obvious,  and  its  application  clear. 
In  Koshkonong  v.  Burton,  104  U.  S.  668,  the  question  was 
involved  whether  the  holders  of  certain  municipal  bonds 
were  entitled  to  interest  upon  coupons  thereto  attached, 
after  their  maturity,  they  not  having  been  paid  at  the 
date  stipulated  therefor.  It  appears  that  the  state  courts 
of  Wisconsin  had  construed  the  statute  in  force  at  the 
time  of  the  issuance  of  such  bonds  as  in  harmony  with 
the  allowance  of  such  interest.  Thereafter  the  legisla- 
ture, by  direct  enactment,  attempted  to  place  the  opposite 
construction  upon  such  statute,  but  it  was  held  that  the 
later  enactment  impaired  the  implied  obligation  of  the 
municipality  to  pay  interest  upon  interest  as  the  law 
stood  under  the  construction  of  the  state  courts,  and  that 
such  interest  was  recoverable,  notwithstanding  the  later 
act.  Union  Sav.  Bank  v.  Gelbach,  8  Wash.  497  (24  L.  R. 
A.  359, 86  Pac.  467) ,  is  parallel  with  the  case  at  bar,  and 
it  was  there  held,  but  upon  reasoning  different  from  that 
which  seems  to  us  to  be  more  in  harmony  with  the  legal 
conditions  which  prevail  and  surround  the  transaction, 
that  a  change  in  the  legal  rate  of  interest  by  legislative 
enactment  did  not  aflfect  the  rate  theretofore  payable 
upon  warrants  issued  prior  to  the  date  when  the  new  en- 
actment became  operative.     This  case  was  followed  in 
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Williams  v.  Shoudy,  12  Wash.  362  (41  Pac.  169),  wherein 
it  is  said  :  '*The  right  of  a  holder  of  a  warrant  legally 
issued  to  interest  (after  proper  presentment  and  indorse- 
ment made)  is  as  fixed  and  certain  in  law  as  the  right  to 
demand  payment  of  the  principal."  See,  also,  State  ex 
rel.  V.  Bowen,  11  Wash.  432  (39  Pac.  648);  City  of  Scran- 
ton  V.  Hyde  Park  Oas  Co.,  102  Pa.  St.  382 ;  Missouri 
Pacific  Ry.  Co.  v.  Patton  (Tex.  Civ.  App.)  35  S.  W.  477 ; 
First  Nat.  Bank  v.  Arthur,  10  Colo.  App.  283  (50  Pac. 
738);  Butler  v.  Rockwell,  17  Colo.  290  (17  L.  R.  A.  611, 
29  Pac.  458);  Murdock  v.  Franklin  Jn«.  Co.,  33  W.  Va. 
407  (10  S.  E.  777,  7  L.  R.  A.  572) ;  Marks  v.  Trustees,  37 
Ind.  155. 

Upon  these  principles  and  authorities  we  are  con- 
strained to  aflSrm  the  judgment  of  the  court  below.  We 
have  reached  the  conclusion  after  much  deliberation, 
and  believe  it  to  be  in  harmony  with  justice  and  fair 
dealing.  The  other  view  would  lead,  under  the  system 
adopted  for  the  transaction  of  county  business  and  the 
manner  of  payment  of  the  orders  or  warrants  of  the 
county,  to  a  practical  repudiation  of  a  material  portion 
of  the  county's  obligations.  In  the  present  case  the 
county  has  become  obligated  by  positive  enactment  to 
pay  the  legal  rate.  Parties  have  dealt  with  it  upon  that 
understanding,  and  when  claims  duly  audited,  which 
have  accrued  in  course  of  business  transactions  with  the 
county,  are  presented,  and  indorsed,  "Not  paid  for  want 
of  funds,"  the  law  reads  into  the  transaction  a  contract 
to  pay  interest  thenceforth  upon  the  warrant,  and  the 
measure  of  recovery  for  delay  in  payment  is  the  then 
existing  rate  of  interest  until  paid,  and  subsequent  legis- 
lation cannot  affect  or  impair  the  obligation. 

Affirmed. 
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:  34   30fl|  Decided  16  January,  1890;  rehearing  denied. 
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48     439n  [43  l.  R.  A.  445,  56  Pac.  961.] 


1.  MuNiciPAii  Watbr  W0RK8— Liability  fob  Nbgligence.*— A  system  of 

water  works  operated  for  profit  by  a  city  belongs  to  the  municipality  in  its 
private  rather  than  in  its  public  or  governmental  character,  and  the  city  is 
liable  as  a  private  proprietor  would  be  for  the  negligent  construction  or 
maintenance  thereof. 

2.  Idem.— The  appointment  of  the  water  committee  of  a  city  by  the  legislature, 

and  the  fact  that  it  is  independent  of  the  control  of  any  other  department  of 
the  municipal  government,  will  not  relieve  the  city  from  liability  for  injuries 
caused  by  its  negligence  in  the  construction  or  maintenance  of  the  city 
water  works. 

3.  Municipal  Agents— Respondeat  Supebiob.— By  adopting  a  charter  provid- 

ing for  the  construction  of  water  works,  and  for  a  committee  to  operate  the 
system  when  complete,  the  people  of  a  city  make  such  committee  the  agent 
of  the  municipality,  for  whose  negligence  it  must  answer,  under  the  doctrine 
of  respondeat  superior, 

4.  Responsibility  for  Acrre  of  Municipal  Agents.— The  responsibility  of  a 

city  for  the  acts  of  its  of&cers  or  agents  does  not  depend  upon  the  manner  of 
their  appointment,  but  upon  the  character  of  their  duties:  if  these  are  politi- 
cal or  governmental,  the  city  is  not  liable  for  their  negligence;  but  if  the 
duties  concern  what  may  be  called  the  private  affUrs  of  the  corporation,  it  is 
liable. 

5.  Evidence  of  Negligence.— Evidence  that  a  certain  water  main  had  burst 

three  times,  including  the  occasion  complained  of,  each  time  under  an  ordi- 
nary pressure,  coupled  with  testimony  that  water  pipe  of  that  size  and  thick- 
ness will  not  ordinarily  break  under  such  circumstances,  if  properly  con- 
structed and  laid,  is  sufficient  to  carry  the  case  to  the  Jury  on  the  question  of 
negligence  in  the  construction  of  the  pipe. 


*NoTE.— In  90  Am.  St.  Rep.,  at  pp.  376-418,  is  a  monogrraphic  note  discussing 
the  Liability  of  Cities  for  the  Negligence  and  Other  Misconduct  of  Their  Officers 
and  Agents.  See,  also,  O'liourke  v.  City  of  Sioux  FalU,  46  Am.  St,  Rep.  765,  19 
L.  R.  A.  789. 

A  very  complete  collection  of  the  authorities  on  the  Liability  of  Municipal 
Corporations  for  Property  Destroyed  by  a  Mob,  is  published  with  the  case  of 
Oiar\fortone  v.  New  Orleans,  24  L.  R.  A.  592.  See,  also,  JVeiv  Orleans  v.  Abbagnato, 
62  Fed.  240  (26  L.  R.  A.  829).— REPORTER. 
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0.  INPERENCK  OF  NEGLIGENCE.*— The  mere  happening  of  an  accident  causing 
li^uiy  Justifies  an  Inference  of  negligence  when  the  cause  of  the  Injury  Is 
under  the  control  of  the  defendant,  and  the  accident  Is  such  as  In  the  ordi- 
nary course  of  things  does  not  happen  If  proper  care  is  used  In  the  manage- 
ment. 

From  Multnomah  :   Alfred  Sears  Jr.,  Judge. 

This  is  an  action  by  the  Esberg-Gunst  Cigar  Company 
against  the  City  of  Portland,  to  recover  damages  for  an 
injury  to  plaintiff's  goods,  caused  by  the  bursting  of  an 
alleged  negligently  defective  water  main  belonging  to  the 
defendant  city,  and  the  consequent  flooding  of  the  cellar 
in  which  such  goods  were  stored.  In  1885  the  charter 
of  the  City  of  Portland  was  amended  by  adding  thereto 
an  additional  chapt*  (Laws,  1885,  p.  97),  by  which  the 
city  was  authorized  and  empowered  to  construct,  or  pur- 
chase, keep,  conduct,  and  maintain  water  works  therein 
of  a  character  and  capacity  sufficient  to  furnish  the  city 
and  its  inhabitants  with  water  for  all  uses  and  purposes 
necessary  for  the  comfort,  convenience,  and  well-being 
of  the  same,  and  to  issue  and  dispose  of  its  bonds  for  that 
purpose:  §§  142,  153.  The  powers  thus  given  to  the 
city  were  to  be  exercised  by  fifteen  resident  taxpayers 
thereof,  named  in  the  act,  styled  collectively  *'The  Water 
Committee,"  nine  of  whom  should  constitute  a  quorum, 
and  who  were  authorized  to  fill  by  appointment  all  va- 
cancies which  may  occur  in  their  number  :  g§  143,  145. 
This  committee  was  required  to  organize  within  a  certain 
time  by  the  election  of  a  chairman  and  clerk,  whose  du- 


♦NoTK.— As  to  presumptions  of  negligence  fkx)m  the  occurrence  of  accidents  In 
cases  of  personal  Injuries,  Injuries  to  livestock  by  railway  trains,  and  in  cases  of 
railway  flres,  see  note  to  liamowaki  v.  HeUon,  15  L.  R.  A.  33. 

The  following  cases  have  footnotes  on  the  Infen'nccH  of  Negligence  that  maybe 
Justified  by  the  Happening  of  Accidents:  Fleming  v.  Pittsburgh,  etc,  Ry.,  88  Am. 
St.  Rep.  887,  22  L.  R.  A.  351;  Sleama  v.  Ontario  Spinning  Co.,  68  Am.  St.  Rep.  809, 
38  L.  R.  A.  842;  JwUon  v.  GUmt  Pouder  Cb.,  29  L.  R.  A.  718,  48  Am.  St.  Rep.  146; 
ITavne*  v.  Raleigh  Gas  f  b.,  26  L.  R.  A.  316,  41  Am.  8t.  Rep.  786;  Shcifer  v.  lAtcock, 
29  L.  R.  A.  2&1;  Philadelphia,  etc.  R,  R.  Co.  v.  Ariderson,  20  Am.  St.  Rep.  490,  8  L. 
R.  A.  (178.— Repoktek. 
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ties  were  prescribed  by  the  act  (§§  144,  146-148);  to 
appoint  a  treasurer,  who  shall  have  the  care  and  custody 
of  all  moneys  received  by  the  committee  from  the  sale  of 
bonds,  or  otherwise,  for  the  construction  or  purchase  of 
water  works,  and  shall  pay  out  the  same  on  the  order  of 
the  chairman,  countersigned  by  the  clerk  of  the  commit- 
tee, and  not  otherwise  (§  149);  to  employ  and  discharge, 
from  time  to  time,  such  other  agents,  workmen,  laborers, 
and  servants,  at  such  compensation  or  wages  as  it  may 
deem  necessary  and  convenient  to  the  accomplishment  of 
the  purposes  of  the  act  (§  151).  It  is  further  provided 
that  whenever  and  as  soon  as  the  works  provided  for  in 
the  act  are,  in  the  judgment  of  the  committee,  ready  for 
use,  it  shall  select  from  its  members,  if  a  sufficient  num- 
ber will  consent  to  serve,  and,  if  not,  from  the  resident 
taxpayers  of  the  city,  five  persons  for  the  several  terms 
of  two,  four,  six,  eight,  and  ten  years,  who  shall  be  styled 
individually  ** Water  Commissioners,''  and  collectively, 
"The  Water  Commission,"  to  which  it  is  required  to  turn 
over  the  water  works,  and  all  property  appurtenant 
thereto,  together  with  all  books,  papers,  and  accounts 
relating  to  the  construction  or  purchase  thereof;  and 
thereafter  the  power  and  authority  given  by  the  act  to 
the  city  to  keep,  conduct,  and  maintain  water  works  shall 
be  exercised  by  such  commission :  §§  154,  155,  157. 
After  The  Water  Commission  has  been  selected  by  the 
committee,  as  provided  in  the  act,  the  members  of  such 
commission  shall  thereafter  be  appointed  by  the  Governor 
of  the  state  from  among  the  resident  taxpayers  of  the 
city,  as  vacancies  may  occur  from  time  to  time.  The  com- 
mission is  given  power  (1)  to  employ,  hire,  and  discharge 
all  such  agents,  workmen,  laborers,  and  servants  as  it 
may  deem  necessary  and  convenient  in  the  conduct  and 
management  of  the  water  works  ;  (2)  to  make  all  need- 
ful rules  and  regulations  in  reference  thereto ;   (3)  to 
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establish  rates  for  the  use  and  consumption  of  water  by 
the  city  and  inhabitants  thereof,  including  the  people 
living  along  the  line,  or  in  the  vicinity  of  the  works  with- 
out the  city ;  (4)  to  provide  for  the  payment  of  water 
rates  monthly  in  advance,  and  to  shut  off  the  water  from 
any  house,  tenement,  or  place  for  which  the  water  rate 
is  not  duly  paid,  or  when  any  rule  or  regulation  is  disre- 
garded or  disobeyed  ;  (5)  to  do  any  other  act  or  make  any 
other  regulations  necessary  and  convenient  for  the  con- 
duct of  its  business,  and  the  due  execution  of  the  power 
and  authority  given  it  by  the  act,  and  not  contrary  to 
law  :  §  159.  All  money  collected  or  received  by  the  com- 
mission for  the  use  and  consumption  of  water,  or  other- 
wise, is  required  to  be  deposited  with  the  treasurer  of  the 
city,  who  shall  keep  the  same  separate  and  apart  from 
other  funds,  and  pay  it  out  on  the  order  of  the  chairman 
of  the  commission,  countersigned  by  the  clerk,  and  to 
the  holder  of  any  overdue  interest  coupons  of  the  bonds 
issued  under  the  provisions  of  the  act,  .on  the  presenta- 
tion and  surrender  thereof :  §  158.  It  is  made  the  duty 
of  the  commission,  annually,  before  the  first  day  of  Jan- 
uary, to  make  a  written  estimate  of  the  probable  expense 
of  maintaining  and  conducting  the  water  works  during 
the  ensuing  year,  and  also  the  cost  of  any  contemplated 
alteration,  improvement,  or  extension,  and  thereupon 
ascertain  and  prescribe,  as  nearly  as  it  conveniently  can, 
a  water  rate  for  such  year  that  will  insure  a  sufficient  in- 
come from  the  sale  of  water  to  pay  such  expense  and 
costs,  together  with  one  year's  interest  on  the  bonds  then 
issued  and  outstanding  :  §  160.  And,  after  the  expira- 
tion of  five  years,  in  fixing  the  water  rates,  it  is  author- 
ized to  include  in  its  estimate  therefor  a  sum  equal  to  one 
per  centum  on  the  par  value  of  the  bonds  then  issued  and 
outstanding,  which  sum  shall  be  collected  and  invested 
under  the  direction  of  the  commission  as  a  sinking  fund 
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for  the  payment  or  redemption  of  such  bonds :  §  161. 
Immediately  after  the  act  of  1885  became  a  law,  the  per- 
sons named  therein  as  The  Water  Committee  proceeded 
to  organize  as  directed,  and  to  issue  and  dispose  of  city 
bonds,  from  the  proceeds  of  which  they  purchased,  in 
December,  1886,  the  plant  of  the  Portland  Water  Com- 
pany, a  private  corporation  then  engaged  in  supplying 
the  city  and  its  inhabitants  with  water  for  hire,  and  sub- 
sequently commenced  to  enlarge  the  works  so  purchased 
by  the  construction  of  a  gravity  system,  by  which  water 
should  be  taken  from  Bull  Run  Creek  at  a  point  some 
miles  distant  from  the  city.  The  act  of  1885  was,  in 
substance,  incorporated  in  the  latter  act  (Laws,  1891,  p. 
796),  providing  for  the  consolidation  of  the  cities  of  Port- 
land, East  Portland,  and  Albina,  which  went  into  effect 
in  July,  1891,  after  having  been  accepted  by  a  majority 
of  the  legal  voters  of  the  several  cities  interested,  at  an 
election  held  for  the  purpose  in  June,  1891,  and  is  also 
contained  in  tha subsequent  charter  of  1893  (Laws,  1893, 
p.  810).  During  the  process  of  enlarging  the  works.  The 
Water  Committee,  during  the  year  1892,  laid  a  twenty- 
four-inch  main  on  Fourth  Street,  and  connected  it  with 
the  other  mains  comprising  the  water  system.  On  Jan- 
uary 13,  1896,  this  main  burst,  and  the  waters  escaping 
therefrom  flooded  the  streets,  and  the  cellars  of  the  ad- 
joining buildings,  including  the  premises  occupied  by 
the  plaintiff  and  used  as  a  tobacco  and  cigar  store,  to  its 
damage  in  the  alleged  sum  of  $2,667.87  Its  claim  there- 
for having  been  rejected  by  the  city,  this  action  was 
brought,  resulting  in  a  judgment  of  nonsuit,  from  which 
the  appeal  is  taken. 

Reversed. 
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For  appellants  there  was  a  brief  over  the  name  of  Cox, 
Cotton,  Teal  &  Minor,  with  an  oral  argument  by  Mr.  Wirt 
Minor. 

For  respondent  there  was  a  brief  over  the  names  of 
Wm.  M,  Cake,  former  City  Attorney;  and  Fred  L.  Keenan, 
together  with  a  supplemental  brief  and  an  oral  argument 
by  Mr.  Joel  M.  Long,  City  Attorney,  and  Mr.  Ralph  R. 
Duniway. 

Mr.  Justice  Bean,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

In  support  of  the  judgment  it  is  contended :  First, 
that  the  water  works  belong  to  the  city  in  its  public  or 
governmental  capacity,  and  it  is  therefore  not  liable  to  a 
common-law  action  for  negligence  in  constructing  or 
maintaining  the  same ;  second,  that  The  Water  Com- 
mittee, under  whose  direction  and  control  they  were  con- 
structed, and  were  being  maintained  at  the  time  of  the 
accident,  is  an  independent  body,  appointed  by  the  state 
for  public  governmental  purposes,  over  which  the  city 
has  no  control,  and  for  whose  negligence  it  is  not  liable 
under  the  common-law  doctrine  of  respondeat  superior; 
and,  third,  that  there  was  not  sufficient  evidence  of  neg- 
ligence given  on  the  trial  to  carry  the  case  to  the  jury  as 
a  question  of  fact. 

1.  There  is  a  well-established  distinction  made  by  the 
authorities  between  the  liability  of  a  municipal  corpora- 
tion for  the  acts  of  its  servants,  agents,  officers  or  em- 
ployees, done  in  the  exercise  of  powers  and  duties  granted 
to  or  imposed  upon  it  as  a  mere  agency  of  the  state  and 
performed  exclusively  for  public  governmental  purposes, 
and  acts  done  in  the  exercise  of  powers  granted  to  or 
privileges  conferred  for  its  own  profit,  advantage  and 
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emolument,  although  inuring  incidentally  to  the  public. 
This  distinction,  though  a  very  shadowy  one  at  times, 
and  though  much  difficulty  has  been  experienced  by  the 
courts  in  determining  within  which  class  a  particular 
case  should  be  placed,  nevertheless  is  well  settled,  and 
has  governed  the  decision  in  many  cases.  It  is  alluded 
to  by  Mr.  Justice  Strahan  in  Caspary  v.  Portland,  19  Or. 
4&&  (20  Am.  St.  Rep.  842,  24  Pac.  1036),  and  is  very 
clearly  stated  by  Folger,  J.,  in  Maximilian  v.  New  York, 
62  N.  Y.  160,  164  (20  Am.  Rep.  468)  :  ''There  are  two 
kinds  of  duties  whicii  are  imposed  upon  a  municipal 
corporation,"  he  says.  "One  is  of  that  kind  which 
arises  from  a  grant  of  a  special  power,  in  the  exercise  of 
which  the  municipality  is  as  a  legal  individual ;  the 
other  is  of  that  kind  which  arises,  or  is  implied,  from 
the  use  of  political  rights  under  the  general  law,  in  the 
exercise  of  which  it  is  as  a  sovereign.  The  former 
power  is  private,  and  is  used  for  private  purposes ;  the 
latter  is  public,  and  is  used  for  public  purposes.  *  *  * 
The  former  is  not  held  by  the  municipality  as  one  of  the 
political  divisions  of  the  state;  the  latter  is.  In  the 
exercise  of  the  former  power  and  under  the  duty  to  the 
public  which  the  acceptance  and  use  of  the  power 
involves,  a  municipality  is  like  a  private  corporation, 
and  is  liable  for  a  failure  to  use  its  power  well,  or  for  an 
injury  caused  by  using  it  badly.  But  where  the  power 
is  entrusted  to  it  as  one  of  the  political  divisions  of  the 
state,  and  is  conferred,  not  for  the  immediate  benefit  of 
the  municipality,  but  as  a  means  to  the  exercise  of  the 
sovereign  power  for  the  benefit  of  all  citizens,  the  cor- 
poration is  not  liable  for  nonuser,  nor  for  misuser  by  the 
public  agents."  Accordingly,  it  has  been  held  that 
municipal  corporations  are  not  responsible  for  the  negli- 
gence or  wrongful  acts  of  health  officers  or  boards  of 
health  {Bryant  v.  City  of  St.  Paul,  33  Minn.  289,  23  N. 
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W.  220,  53  Am.  Rep.  3  ;  Ogg  v.  Lansing, M  Iowa,  495, 
14  Am.  Rep.  499;  Brown  v.  Inhabitants  of  Vinalhaven, 
65  Me.  402,  20  Am.  Rep.  709 ;  Barbour  v.  City  of  Ells- 
worth, 67  Me.  294) ;  or  of  employes  of  the  commissioners 
of  public  charities  and  correction  {Maximilian  v.  Mayor 
of  New  York,  62  N.  Y.  160,  20  Am.  Rep.  468)  ;  or  of  offi- 
cers or  members  of  their  fire  or  police  departments 
{Hafford  v.  City  of  New  Bedford^,  16  Gray,  297;  New 
Orleans  v.  Abbagnato,  23  U.  S.  App.  533,  62  Fed.  240,  10 
C.  C.  A.  361,  26  L.  R.  A.  329 ;  Fisher  v.  City  of  Boston, 
104  Mass.  87,  6  Am.  Rep.  196  ;  Burrill  v.  City  of  Augusta, 
78  Me.  118,  58  Am.  Rep.  788,  3  Atl.  177 ;  Wilcox  v.  City 
of  Chicago,  107  111.  334,  47  Am.  Rep.  434 ;  City  of  Rich- 
mond V.  Long,  17  Gratt.  375,  94  Am.  Dec.  461 ;  Elliott  v. 
City  of  Philadelphia,  75  Pa.  347,  15  Am.  Rep.  591 ;  Gil- 
lespie  V.  City  of  Lincoln,  35  Neb.  34,  16  L.  R,  A.  349,  32 
N.  W.  811;  Calwell  V .  City  of  Boone,  51  Iowa,  687,  33 
Am.  Rep.  154) ;  nor  for  the  negligent  construction,  main- 
tenance, or  use  of  appliances  for  the  extinguishment  of 
fires  {Hayes  v.  Oshkosh,  33  Wis.  314,  14  Am.  Rep.  760; 
Springfield  Ins.  Co,  y.  Village  of  Keesville,  148  N.  Y.  46, 
30  L.  R.  A.  660,  51  Am.  St.  Rep.  667,  42  N.  E.  405; 
Edgerly  v.  City  of  Concord,  62  N.  H.  8,  13  Am.  St.  Rep. 
533  ;  Tainter  v.  City  of  Worcester,  123  Mass.  311,  25  Am. 
Rep.  90)  ;  or  for  an  injury  caused  by  a  negligent  defect 
in  a  school  building  {Ham  v.  Mayor  of  New  York,  70  N. 
Y.  459;  Hill  v.  City  of  Boston,  122  Mass.  344,  23  Am. 
Rep.  332) ;  or  for  an  injury  received  by  the  giving  way 
of  the  floor  of  a  town  house  used  for  holding  town  meet- 
ings and  other  public  purposes  {Eastman  v.  Meredith,  36 
N.  H.  284,  72  Am.  Dec.  302) . 

But  when  a  special  power  or  privilege  is  conferred 
upon  or  granted  to  a  municipal  corporation,  to  be  exer- 
cised for  its  own  advantage  or  emolument,  and  not  as  a 

810b.— 19. 


290  EsBERG  Cigar  Co.  v.  Portland.        [34  Or. 

mere  governmental  agency,  it  is  liable  to  the  same  ex- 
tent as  an  individual  or  a  private  corporation  for  negli- 
gence in  managing  or  dealing  with  the  property  rights 
or  franchises  held  by  it  under  such  grant.  Thus  if,  in 
repairing  a  building  belonging  to  the  city,  and  used  in 
part  for  municipal  purposes,  and  in  considerable  part 
also  as  a  source  of  revenue  to  the  corporation,  the  agents 
and  servants  of  the  city  dig  a  hole  in  the  ground  adjoin- 
ing, and  negligently  leave  it  open  and  unguarded,  so 
that  a  person  rightfully  walking  on  a  path  leading  by 
the  building,  although  not  a  public  highway,  falls  into 
such  hole,  and  is  injured,  the  city  will  be  liable  to  an 
action  at  common  law  for  the  injury  :  Oliver  v.  City  of 
Worcester,  102  Mass.  489  (3  Am.  Rep.  485).  So,  also, 
when  the  city  owns  a  wharf,  and  receives  and  charges 
wharfage  for  its  use,  it  is  bound  thie  same  as  a  private 
individual  to  use  ordinary  care  and  diligence  in  keeping 
it  safe  and  free  from  obstructions,  and  is  liable  in  an 
action  at  common  law  for  damages  done  to  a  vessel  by 
reason  of  neglect  of  such  duty:  {City  of  Petersburg  v. 
Applegarth,  28  Gratt.  321,  26  Am.  Rep.  357;  Pittsburgh 
City  V.  Grier,  22  Pa.  54,  60  Am.  Dec.  65 ;  Mersey  Docks 
Board  v.  Gibbs,  11  H.  L.  Cas.  686) .  In  accordance  with 
this  distinction,  it  is  quite  universally  held  that  when 
a  municipal  corporation  voluntarily  undertakes  to  con- 
struct and  maintain  water  or  gas  works  in  pursuance  of 
statutory  authority,  for  the  purpose  of  supplying  the  in- 
habitants thereof  with  water  or  gas  at  rates  established 
by  the  city,  it  is  liable  for  an  injury  in  conseqilence  of 
its  acts  in  constructing  and  maintaining  such  works,  the 
same  as  a  private  corporation  or  individual.  "A  mu- 
nicipal corporation,  owning  w^ater  works  or  gas  works 
which  supply  private  consumers  on  the  payment  of 
tolls,"  says  Mr.  Dillon,  '*is  liable  for  the  negligence  of 
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its  agents  and  servants  the  same  as  like  private  proprie- 
tors would  be  :"     2  Dillon,  Mun.  Corp.  §  954. 

The  doctrine  is  well  stated  by  Lewis,  C.  J.,  in  Western 
Saving  Fund  Society  v.  City  of  Philadelphia,  31  Pa.  183 
(72  Am.  Dec.  730),  in  speaking  of  a  municipal  corpora- 
tion as  the  owner  of  gas  works.  *'Tlie  supply  of  gas 
light,"  he  says,  *'is  no  more  a  duty  of  sovereignty  than 
the  supply  of  water.  Both  these  objects  may  be  accom- 
plished through  the  agency  of  individuals  or  private 
corporations,  and  in  very  many  instances  they  are  ac- 
complished by  those  means.  If  this  power  is  granted  to 
a  borough  or  a.  city,  it  is  a  special  private  franchise, 
made  as  well  for  the  private  emolument  and  advantage 
of  the  city  as  for  the  public  good.  The  whole  invest- 
ment is  the  private  property  of  the  city,  as  much  so  as 
the  lands  and  houses  belonging  to  it.  Blending  the  two 
powers  in  one  grant  does  not  destroy  the  clear  and  well- 
settled  distinction,  and  the  process  of  separation  is  not 
rendered  impossible  by  the  confusion.  In  separating 
them,  regard  must  be  had  to  the  object  of  the  legisla- 
ture in  conferring  them.  If  granted  for  public  purposes 
exclusively,  they  belong  to  the  corporate  body  in  its 
public,  political,  or  municipal  character.  But  if  the 
grant  was  for  purposes  of  private  advantage  and  emol- 
ument, though  the  public  may  derive  a  common  benefit 
therefrom,  the  corporation  quoad  hoc  is  to  be  regarded 
as  a  private  company.  It  stands  on  the  same  footing  as 
would  any  individual  or  body  of  persons  upon  whom 
the  like  special  franchises  had  been  conferred."  To  the 
same  eflfect,  see  also  Bailey  v.  Mayor -of  New  York,  3  Hill, 
531  (38  Am.  Dec.  669)  ;  Hand  v.  Brookline,  126  Mass. 
324;  Perkins  v.  Lawrence,  136  Mass.  305;  Stoddard  v. 
Winchester,  157  Mass.  567  (32  N.  E.  948) ;  Aldrich  v. 
Tripp,  11  R.  I.  141  (23  Am.  Rep.  434,  19  Am.  L.  Reg. 
N.  S.  743)  ;    San  Francisco  Gas  Co.  v.  San  Francisco,  9 
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Cal.  453;  Scott  v.  Manchester,  2  Hurlst.  &  N.  204;  2 
Beach,  Pub.  Corp.  §  1140;  and  1  Dillon,  Mun.  Corp. 
(3  ed.),  §  58.  Unless,  therefore,  there  is  something  in 
the  facts  of  this  case  to  take  it  out  of  the  general  rule, 
the  liability  of  the  defendant  to  persons  injured  by  the 
negligent  manner  in  which  the  water  works  in  question 
were  constructed  or  are  maintained  cannot  be  questioned. 
2.  The  argument  of  the  defendant  on  the  second 
point  is  that,  although  the  works  in  fact  belonged  to  the 
city,  and  were  paid  for  with  funds  derived  from  the  sale 
of  its  bonds,  they  were  built  in  pursuance  of  a  public 
duty,  involuntarily  imposed  upon  the  onunicipality  by 
express  legislative  mandate,  and  therefore  are  owned 
and  controlled  by  the  city  as  a  public  or  governmental 
agency,  and  not  in  its  private  or  proprietary  capacity  ; 
and  also  that  the  committee  under  whose  direction  and 
supervision  the  works  were  constructed  and  are  now 
operated  and  maintained  is  an  independent  body  ap- 
pointed by  and  acting  as  an  agent  of  the  state,  over 
which  the  city  has  no  control,  and  for  whose  negligence 
it  is  not  responsible.  In  support  of  the  position  that 
the  works  belong  to  the  city  in  its  public, .  as  distin- 
guished from  its  private,  capacity,  reliance  is  had  princi- 
pally upon  the  decision  of  this  court  in  David  v.  Portland 
Water  Committee,  14  Or.  98  (12  Pac.  174) .  That  was  a 
suit  brought  by  a  resident  and  taxpayer  to  restrain  the 
water  committee  named  in  the  act  of  1885  from  issuing 
and  disposing  of  the  bonds  of  the  municipality,  and  con- 
structing water  works  in  pursuance  of  such  act,  on  the 
ground  that  it  was  unconstitutional  and  void,  and  would 
unlawfully  impose  a  burden  upon  the  taxpayers  of  the 
city.  The  only  ruling  in  that  case  which  has  any  bear- 
ing upon  the  question  now  before  us  w'as  that,  under  the 
circumstances,  the  supplying  of  the  City  of  Portland 
and  its  inhabitants  with  water  which  had  to  be  brought 
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by  means  of  pipes  from  some  place  outside  of  the  city 
was  not  so  essentially  a  private  purpose  that  the  legisla- 
ture could  not  constitutionally  appoint  the  agents  of  the 
city  for  the  construction  of  such  works.  But  it  does  not 
follow  from  this  view  that  the  works  when  constructed 
would  not  belong  to  the  city  in  its  private  or  corporate 
capacity.  Indeed,  the  entire  reasoning  of  the  opinion 
permits  the  clear  inference,  it  seems  to  us,  that  the  court 
never  lost  sight  of  the  fact  that  they  would  be  the  prop- 
erty of  the  city,  but,  notwithstanding  this,  concluded 
that  the  object  sought  to  be  accomplished  was  so  im- 
pressed with  a  public  purpose  that  the  determination  of 
the  legislature  as  to  the  necessity  for  such  an  enterprise, 
and  its  selection  of  the  agents  of  the  city  by  whom  the 
work  should  be  undertaken,  was  valid,  and  conclusive 
upon  the  courts.  The  act  authorizing  the  construction 
of  the  works  and  appointing  the  committee  to  have  con- 
trol thereof  became  a  part  of  the  charter  of  the  city. 
Under  it  the  city  alone  was  authorized  and  empowered 
to  construct  and  maintain  them.  The  money  therefor 
was  to  be  raised  by  the  sale  of  its  bonds,  and  the  court 
expressly  held  in  the  David  Case  that  the  members  of  The 
Water  Committee  were  *'no  more  than  agents  of  the  city 
required  by  the  act  to  carry  out  its  provisions,"  and 
should  not  be  regarded  as  officers.  So  we  conclude  that . 
there  is  nothing  in  the  doctrine  of  that  case  to  exempt 
the  City  of  Portland  from  the  general  rule  which  applies 
to  all  municipal  corporations  owning  and  operating 
water  works  for  the  purpose  of  supplying  its  inhabitants 
with  water  for  hire  on  the  theory  that  the  works  are 
owned  by  it  in  its  public  or  governmental,  as  distin- 
guished from  its  private,  capacity. 

3.  Nor  do  we  concur  in  the  position  that  the  city  is 
not  liable  for  the  negligent  acts  of  The  Water  Committee 
and  its  servants  and  employees  under  the  doctrine  of 
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respondeat  superior.  It  is  true,  this  doctrine  is  grounded 
upon  the  right  of  an  employer  to  select  his  servants,  and 
discharge  them  if  careless,  unskillful,  or  incompetent, 
and  to  direct  and  control  them  while  in  his  employ. 
But,  whatever  may  have  been  the  legal  relation  of  The 
Water  Committee  to  the  city  prior  to  the  consolidation  act 
of  1891,  it  is  clear  that  thereafter  it  became  as  much  the 
agent  or  representative  of  the  municipality,  within  the 
scope  of  the  powers  conferred  upon  it,  as  any  other  officer 
or  agent  provided  for  in  the  charter.  When  the  people 
of  the  cities  of  Portland,  East  Portland,  and  Albina  by 
popular  vote  accepted  the  charter  of  1891,  containing,  in 
substance,  the  same  provisions  as  the  act  of  1885  creat- 
ing and  naming  the  Water  Committee,  and  vesting  in  it 
and  a  commission  thereafter  to  be  appointed  the  power 
to  construct,  manage,  and  control  the  water  system  be- 
longing to  the  city,  they  must  be  deemed  to  have  thus 
accepted  such  committee  and  commission  as  their  agents 
to  carry  out  the  work.  By  the  terms  of  the  charter,  the 
water  committee  and  commission  are  made  agents  or 
representatives  of  the  municipality  as  much  as  the  mayor, 
common  council,  or  any  other  officer  provided  for  therein. 
Each  of  these  officers  or  agents  is  charged  with  the  per- 
formance of  certain  municipal  duties,  and  it  takes  all  of 
them  to  constitute  the  corporation.  The  inhabitants 
within  certain  described  territory  were,  by  the  act  of 
1891,  created  a  municipal  corporation,  with  certain  de- 
fined rights,  powers,  privileges,  and  duties,  to  be  exer- 
cised by  agents  and  officers  provided  for  in  the  act  of 
incorporation.  And  it  cannot  be  said  that  one  of  the 
officers  thus  provided  for  is  any  more  the  agent  or  repre- 
sentative of  the  municipality  than  the  other.  Nor  is  the 
manner  of  their  appointment,  if  valid,  of  any  consequence 
in  determining  their  representative  capacity.  The  legis- 
lature, in  the  exercise  of  its  plenai-y  powers  over  muni- 
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cipal  corporations,  thought  best  to  provide  that  certain 
powers  which  it  granted  to  the  City  of  Portland  should 
be  exercised  by  officers  and  agents  of  its  own  selection. 
This  legislation  was  held  valid  in  David  v.  Portland  Water 
Committee,  14  Or.  98  (12  Pac.  174),  but  it  does  not  make 
the  agent  so  selected  any  the  less  the  representative  of 
the  municipality.  The  power  and  authority  given  to  The 
Water  Committee  by  the  charter  is  not,  as  counsel  seem 
to  think,  exclusive  of  the  city,  but  only  exclusive  of  any 
other  agent  or  officer  of  the  city.  The  right  and  power 
to  construct  and  maintain  water  works  is  expressly 
vested  in  the  municipality.  Its  exercise  is  devolved  by 
the  charter  upon  The  Water  Committee.  But  this  is  a 
duty  which  they  discharge,  not  for  themselves,  nor  for 
the  public  generally,  but  for  the  city. 

4.  As  said  by  Earl,  J.,  in  Ehrgott  v.  New  York,  96  N. 
Y.  264  (48  Am.  Rep."  622),  in  discussing  the  liability  of 
a  city  for  an  injury  received  in  consequence  of  a  defective 
street  which  was  under  the  exclusive  control  of  a  com- 
mission whose  duties  were  prescribed  and  defined  by  the 
charter :  '*The  city  must  act  through  officers  and  agents, 
and  it  is  for  the  legislature  to  determine  what  powers 
and  duties  shall  be  devolved  upon  them.  It  matters  not 
how  ample  or  exclusive  their  powers  may  be,  nor  how 
independently  they  may  act,  nor  how  they  are  chosen. 
If  they  are  provided  by  law,  and  authorized  to  discharge 
a  corporate  duty  which  rests  upon  the  municipality,  then, 
in  the  discharge  of  that  duty,  they  represent  the  munici- 
pality, and  it  may  be  chargeable  with  their  misfeasance 
and  nonfeasance  *  *  *  To  determine  whether  there 
is  municipal  responsibility,  the  inquiry  must  be  whether 
the  department  whose  misfeasance  or  nonfeasance  is  com- 
plained of  is  a  part  of  the  machinery  for  carrying  on  the 
municipal  government,  and  whether  it  was  at  the  time 
engaged  in  the  discharge  of  a  duty  or  charged  with  a 
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duty  primarily  resting  upon  the  municipality.  For  these 
views  the  cases  of  Bailey  v.  New  ForJb,  3  Hill,  538  (38 
Am.  Dec.  669,  2  Denio,  433),  and  Barnes  v.  District  of 
Columbia^  91  U.  S.  540,  are  ample  authority,  and  the 
case  of  Richards  v.  New  York^  16  Jones  &  S.  315,  is  a  pre- 
cise authority." 

The  cases  of  Bailey  v.  New  York^  and  Barnes  v.  District 
of  Columbia^  referred  to  by  Mr.  Justice  Earl,  are  very 
much  in  point  in  the  present  discussion.  In  the  former 
an  action  was  brought  against  the  City  of  New  York  by 
one  who  had  been  injured  in  his  property  by  the  careless 
construction  of  a  dam  across  Croton  River  at  a  point 
about  forty  miles  distant  from  the  city,  for  use  as  a  part 
of  the  system  for  supplying  the  city  and  its  inhabitants 
with  water.  The  work  was  constructed  under  the  con- 
trol of  water  commissioners  appointed  by  the  Grovernor, 
and  in  whose  appointment  the  city  had  no  voice  ;  and  it 
was  contended  there,  as  here,  that  the  defendant  was  not 
chargeable  for  negligence  or  unskillfulness  in  the  con- 
struction of  the  dam,  because  the  commissioners  were 
acting  in  a  public  capacity,  and,  like  other  public  agents, 
not  responsible  for  the  misconduct  of  those  necessarily 
appointed  by  them ;  and  also  on  the  ground  that,  inas- 
much as  the  water  commissioners  were  not  appointed  by 
the  city,  nor  subject  to  its  direction  or  control,  it  was 
not  liable  for  their  conduct.  But  Mr.  Justice  Nelson, 
in  an  opinion  which,  although  it  has  been  somewhat 
criticised,  has  stood  the  test  of  time,  and  is  now  gen- 
erally regarded  as  sound,  disposes  of  both  of  these 
objections  in  such  a  clear  and  lucid  way  as  to  leave  but 
little  to  be  said  upon  the  subject.  Examining  the  posi- 
tion that,  ''admitting  the  water  commissioners  to  be  the 
appointed  agents  of  the  defendants,  still  the  latter  are 
not  liable,  inasmuch  as  they  were  acting  solely  for  the 
state  in  prosecuting  the  work  in  question,  and  therefore 
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are  not  responsible  for  the  conduct  of  those  necessarily 
employed  by  them  for  that  purpose,"  he  says:  '*We 
admit,  if  the  defendants  are  to  be  regarded  as  occupying 
this  relation,  and  are  not  chargeable  with  any  want  of 
diligence  in  the  selection  of  agents,  the  conclusion  con- 
tended for  would  seem  to  follow.  They  would  then  be 
entitled  to  all  the  immunities  of  public  oflficers  charged 
with  a  duty  which,  from  its  nature,  could  not  be-  exe- 
cuted without  availing  themselves  of  the  services  of 
others ;  and  the  doctrine  of  respondeat  superior  does  not 
apply  to  such  cases.  If  a  public  oflficer  authorize  the 
doing  of  an  act  not  within  the  scope  of  his  authority,  or 
if  he  be  guilty  of  negligence  in  the  discharge  of  duties 
to  be  performed  by  himself,  he  will  be  held  responsible  ; 
but  not  for  the  misconduct  or  malfeasance  of  such  per- 
sons as  he  is  obliged  to  employ.  *  *  *  But  this 
view  cannot  be  maintained  upon  the  facts  before  us. 
The  powers  conferred  by  the  several  acts  of  the  legisla- 
ture authorizing  the  execution  of  this  great  work  are 
not,  strictly  and  legally  speaking,  conferred  for  the 
benefit  of  the  public.  The  grant  is  a  special,  private 
franchise,  made  as  well  for  the  private  emolument  and 
advantage  of  the  city  as  for  the  public  good.  The  state, 
in  its  sovereign  character,  has  no  interest  in  it.  It  owns 
no  part  of  the  work.  The  whole  investment  under  the 
law,  and  the  revenue  and  profits  to  be  derived  therefrom, 
are  a  part  of  the  private  property  of  the  city ;  as  much 
so  as  the  lands  and  houses  belonging  to  it  situate  within 
its  corporate  limits.  The  argument  of  the  defendants' 
counsel  confounds  the  powers  in  question  with  those 
belonging  to  the  defendants  in  their  character  as  a  mu- 
nicipal or  public  body ;  such  as  are  granted  exclusively 
for  public  purposes  to  counties,  cities,  towns,  and  vil- 
lages, where  the  corporations  have,  if  I  may  so  speak, 
no  private  estate  or  interest  in  the  grant.     As  the  powers 
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in  question  have  been  conferred  upon  one  of  these  public 
corporations,  thus  blending  in  a  measure  those  conferred 
for  private  advantage  and  emolument  with  those  already 
possessed  for  public  purposes,  there  is  some  diflSculty,  I 
admit,  in  separating  them  in  the  mind,  and  properly 
distinguishing  the  one  class  from  the  other,  so  as  to  dis- 
tribute the  responsibility  attaching  to  the  exercise  of 
each.  But  the  distinction  is  quite  clear  and  well  settled, 
and  the  process  of  separation  practicable.  To  this  end 
regard  should  be  had,  not  so  much  to  the  nature  and 
character  of  the  various  powers  conferred,  as  to  the 
object  and  purpose  of  the  legislature  in  conferring  them. 
If  granted  for  public  purposes  exclusively,  they  belong 
to  the  corporate  body  in  its  public,  political,  or  munici- 
pal character.  But  if  the  grant  was  for  purposes  of 
private  advantage  and  emolument,  though  the  public 
may  derive  a  common  benefit  therefrom,  the  corporation, 
quoad  hoc,  is  to  be  regarded  as  a  private  company.  It 
stands  on  the  same  footing  as  would  any  individual  or 
body  of  persons  upon  whom  the  like  special  franchises 
had  been  conferred." 

And  in  answer  to  the  objection  that  the  commissioners 
were  the  agents  of  the  state,  and  not  the  city,  he  says : 
"We  have  already  given  our  views  of  the  character  of 
this  work,  and  of  the  capacity  in  which  the  defendants 
hold  the  powers  under  which  it  has  been  executed.  If 
we  are  not  mistaken  in  that  conclusion,  and  they  are  to 
be  regarded  as  a  private  company,  like  any  other  body 
of  men  upon  whom  special  franchises  have  been  confer- 
red for  their  own  private  advantage,  such  as  banking  and 
railroad  corporations,  then  the  appointment  of  the  agents 
by  the  state  did  not  make  them  less  the  agents  of  the 
defendants.  The  appointment  in  this  way  is  but  one  of 
the  conditions  upon  which  the  charter  was  granted,  and 
stands  on  the  footing  of  any  other  condition  to  be  found 
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in  the  grant,  subject  to  which  it  has  been  accepted.  By 
accepting  the  charter,  the  defendants  thereby  adopted 
the  commissioners  as  their  own  agents  to  carry  on  the 
work." 

Barnes  v.  District  of  Columbia,  91  U.  S.  540,  was  an 
action  brought  to  recover  damages  for  a  personal  injury 
received  by  the  plaintifif  in  consequence  of  the  defective 
condition  of  one  of  the  streets  of  the  City  of  Washington. 
By  the  act  creating  the  municipal  corporation  of  the  Dis- 
trict of  Columbia  it  was  provided  that  there  should  be  a 
board  of  public  works,  composed  of  the  City  Governor 
and  four  other  persons,  to  be  appointed  by  the  President, 
with  the  consent  of  the  senate,  who  should  have  entire 
control  of,  and  make  all  regulations  which  they  shall  deem 
necessary  for,  keeping  in  repair  the  streets,  avenues,  and 
alleys  of  the  city  ;  and  the  principal  defense  in  the  case 
was  that,  in  view  of  these  provisions,  the  municipality 
was  not  liable  for  the  negligence  of  such  board.  But  it 
was  held  that  a  municipal  corporation,  in  the  exercise  of 
its  duties,  is  a  mere  department  of  the  state,  having  such 
powers  as  the  state  may,  from  time  to  time,  at  its  pleas- 
ure, confer,  and  that  it  can  act  only  by  its  agents  and 
servants  ;  but  this  does  not  mean  or  imply  that  the  acts 
must  be  done  by  inferior  or  subordinate  agents,  but,  on 
the  contrary,  the  higher  the  authority  of  the  agent,  the 
greater  is  the  responsibility  of  the  principal.  Mr.  Justice 
Hunt,  in  speaking  for  the  court,  says:  "A  municipal 
corporation  may  act  through  its  mayor,  through  its  com- 
mon council,  or  its  legislative  department,  by  whatever 
name  called,  its  superintendent  of  streets,  commissioner 
of  highways,  or  board  of  public  works,  provided  the  act 
is  within  the  province  committed  to  its  charge.  Nor  can 
it,  in  principle,  be  of  the  slightest  consequence  by  what 
means  these  several  officers  are  placed  in  their  position — 
whether  they  are  elected  by  the  people  of  the  munici- 
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pality,  or  appointed  by  the  President  or  a  governor.  The 
people  are  the  recognized  source  of  all  authority,  state 
and  municipal;  and  to  this  authority  it  must  come  at  last, 
whether  immediately  or  by  a  circuitous  process.  An 
elected  mayor  or  an  appointed  mayor  derives  his  author- 
ity to  act  from  the  same  source,  to  wit,  that  of  the  legis- 
lature. The  whole  municipal  authority  emanates  from 
the  legislature.  Its  legislative  charter  indicates  its  ex- 
tent, and  regulates  the  distribution  of  its  powers,  as  well 
as  the  manner  of  selecting  and  compensating  its  agents. 
The  judges  of  the  supreme  court  of  a  state  may  be  ap- 
pointed by  the  Governor,  with  the  consent  of  the  senate, 
or  they  may  be  elected  by  the  people.  But  the  powers 
and  duties  of  the  judges  are  not  afifected  by  the  manner 
of  their  selection.  The  mayor  of  a  city  may  be  elected 
by  the  people,  or  he  may  be  appointed  by  the  Governor, 
with  the  consent  of  the  senate  ;  but  the  slightest  reflec- 
tion will  show  that  the  powers  of  this  oflScer,  his  position 
as  the  chief  agent  and  representative  of  the  city,  are  the 
same  under  either  mode  of  appointment.  Whether  his 
act  in  a  case  in  question  is  the  act  of  and  binding  on  the 
city  depends  upon  his  powers  under  the  charter  to  act 
for  the  city,  and  whether  he  has  acted  in  pursuance  of 
them  ;  not  at  all  upon  the  manner  of  his  election.  It  is 
equally  unimportant  from  what  source  he  receives  com- 
pensation, or  whether  he  serves  without  it.''  These 
authorities  would  indicate  the  true  rule  to  be  that  the 
responsibility  of  the  municipality  for  the  acts  of  its 
officers  or  agents  does  not  depend  upon  the  manner  of 
their  appointment,  but  upon  the  duty  devolved  upon 
them.  If  such  duty  appertains  to  mere  political  or  gov- 
ernmental affairs,  the  municipality  is  not  Jiable  ;  but  if 
it  pertains  to  the  private  affairs  of  the  corporation,  it  is 
liable  for  their  negligence,  the  same  as  a  private  indi- 
vidual. 
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Our  attention  is  especially  called  by  the  defendant's 
counsel  to  the  cases  of  Maxmilian  v.  New  York,  62  N.  Y. 
160  (20  Am.  Rep.  468) ;  Ham  v.  New  York,  70  N.  Y.  459, 
and  Springfield  Ins.  Co.  y.  Village  of  Keeaeville,  148  N.  Y. 
46  (30  L.  R.  A.  660,  51  Am.  St.  Rep.  667,  42  N.  E.  405). 
But,  as  pointed  out  by  Mr.  Justice  Earl  in  Ehrgoit  v. 
New  York,  96  N.  Y.  264  (48  Am.  Rep.  622),  the  Max- 
milian  and  Ham  cases  were  actions  brought  against  the 
city  for  the  negligence  of  employees  of  certain  boards 
and  commissions  who  were  not  engaged  in  the  discharge 
of  any  duty  which  rested  upon  the  city.  And  Springfield 
Ins.  Co.  Y.  Keeseville,  was  an  action  to  recover  damages 
for  a  failure  to  keep  the  water  system  belonging  to  the 
city  in  condition  to  furnish  protection  from  fires,  and 
was  defeated  on  the  ground  that  the  use  of  water  works 
for  the  extinguishment  of  fire  was  a  public,  and  not  a 
private,  purpose, — a  distinction  which  is  quite  clearly 
pointed  out  in  Edgerly  v.  City  of  Concord,  62  N.  H.  8  (13 
Am.  St.  Rep.  533)  which  was  an  action  brought  to  re- 
cover damages  for  an  injury  received  through  the  negli- 
gent use  of  a  fire  hydrant  by  the  officers  and  agents  of 
the  city.  We  conclude,  therefore,  that  the  City  of  Port- 
land is  liable  for  the  negligent  act  of  The  Water  Com- 
mittee charged  in  the  complaint,  notwithstanding  the 
fact  that  its  members  were  appointed  by  the  legislature, 
and  are  independent  of  the  control  of  any  other  depart- 
ment of  the  city  government. 

5.  And  this  brings  us  to  the  question  as  to  whether 
there  was  sufficient  evidence  of  negligence  on  the  part 
of  the  servants  or  employees  of  the  committee  to  carry 
the  case  to  the  jury.  The  evidence  on  behalf  of  the 
plaintiff  was  to  the  effect  that  the  pipe  in  question  was 
laid  in  1892,  by  The  Water  Committee,  and  connected 
with  the  general  water  system  of  the  city  ;  that  it  burst 
twice,  prior  to  the  time  of  the  accident  which  caused 


302  EsBBRG  Cigar  Co.  v.  Portland.         [34  Or. 

the  injury  to  plaintiff's  goods,  under  an  ordinary  pres- 
sure ;  that  at  the  time  of  the  accident  there  was  no 
unusual  or  extraordinary  pressure  upon  the  pipe,  or 
reason  why  it  should  have  burst  at  that  time.  The  evi- 
dence further  shows  that  a  water  pipe  of  its  size  and 
dimensions,  when  properly  constructed  and  laid,  will 
not  ordinarily  burst  under  such  a  pressure ;  and  these 
circumstances,  in  our  opinion,  were  sufficient  to  carry 
the  case  to  the  jury. 

6.  As  a  general  proposition,  a  party  who  alleges  neg- 
ligence as  a  cause  of  action  must,  of  course,  prove  it ; 
but  under  some  circumstances  the  accident  itself  and  the 
cousequent  injury  may  be  of  such  a  nature  as  to  raise  a 
presumption  of  negligence,  and  thus  cast  upon  the  de- 
fendant the  duty  of  showing  that  he  was  free  from  fault. 
The  rule  seems  to  be  that  whenever  a  thing  which 
causes  injury  is  shown  to  be  under  the  management  of 
the  defendant",  and  the  accident  is  such  as  in  the  ordi- 
nary course  of  things  does  not  happen  if  those  who 
have  the  management  use  proper  care,  it  affords  reason- 
able evidence,  in  the  absence  of  an  explanation  by  the 
defendant,  that  the  accident  arose  from  a  want  of  care : 
Scott  Y .  London  Docks  Co.,  3  Hurlst.  &  C.  596.  And  to 
the  same  effect,  see  1  Shearman  &  Redfield,  Neg.  §§  59, 
60  ;  Thompson,  Neg.  1230  ;  Mullen  v.  St.  John,  57  N.  Y. 
567  (15  Am.  Rep.  530);  Warren  y .  Kan ffman,  2  Pliila. 
259;  Huey  v.  Gahlexiheck,  121  Pa.  238  (6  Am.  St.  Rep. 
790,  note;  15  Atl.  520).  It  follows  from  these  views 
that  the  judgment  of  the  court  below  must  be  reversed, 
and  a  new  trial  ordered. 

Reversed 
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SHIPIiEY  V.  HACHENEY. 

[65  Pac.  071.] 

1.  Liability  of  Municipal  Corporations  for  Interest.— The  liability  of  a 

city  for  Interest  on  its  debts  is  ordinarily  the  same  as  that  of  an  individual. 

2.  MiTNiciPAi.  Corporations— Power  to  Enact  Ordinance.— Under  a  city 

charter  empowering  the  council  to  appropriate  money  to  pay  the  debts,  lia- 
bilities, and  expenditures  of  the  city,  and  requiring  the  treasurer  to  jxay  in- 
terest on  interest-bearing  warrants,  that  body  may  enact  an  ordinance  requir- 
ing the  city  treasurer,  on  presentation  to  him  of  a  warrant  for  the  payment 
of  which  he  has  no  appropriate  funds,  to  indorse  it,  and  providing  that  after 
such  Indorsement  it  shall  bear  a  stated  rate  of  interest,  which  is  not  higher 
than  the  the  legal  rate. 

8.  Idem.— An  authority  to  appropriate  money  for  the  payment  of  the  debts  of  a 
city,  considered  In  connection  with  the  general  power  accorded  to  all  char- 
tered municipcUitles,  and  the  implied  powers  accompanying  the  same,  unless 
specially  restricted,  to  enter  Into  contracts  necessary  to  enable  them  to  carry 
out  the  powers  conferred.  Is  sulSclent  to  justify  an  ordinance  providing  for 
the  payment  of  interest  on  overdue  obligations  of  the  city :  Portland  Lumber^ 
ing  Co.  v.  cay  of  Eaut  Porland,  18  Or.  21,  cited. 

4.  Contract  to  Pay  Interest— Subsequent  Legislation.— The  presentation 
of  a  warrant,  and  its  indorsement  as  prescribed  by  an  ordinance,  constitute 
a  contract  between  the  city  and  the  warrant  holder  entitling  the  latter  to 
the  stated  rate  of  Interest  until  the  warrant  Is  paid,  or  notice  given  to  him 
of  sufficient  funds  to  pay  it,  which  is  not  affected  by  subsequent  legislation 
changing  the  rate  of  interest  on  similar  demands:  8eUm  v.  Hoyt^  84  Or.  266, 
followed. 

6.  Ratification  of  Contract.— Portland  City  Charter,  g  218,  adopted  October 
22,  1888,  authorizing  the  issuance  of  bonds  to  retire  outstanding  warrants 
against  the  city's  general  fund,  which  warrants  it  declares  valid  and  binding 
obligations  against  the  city,  and  requires  the  treasurer  to  pay  out  of  the  pro- 
ceeds of  such  bonds,  is  a  recognition  and  ratlflcatlon  of  the  city's  obligation 
to  pay  valid  outstanding  warrants  against  the  general  fund,  and  Interest 
thereon  at  eight  per  cent.,  as  provided  for  by  an  ordinance  passed  under 
prior  charter  authority,  in  spite  of  the  act  of  October  14, 1808  (Laws,  1806,  Sp. 
Sess.  p.  15),  reducing  the  legal  rate  of  interest  to  six  per  cent. 

From  Multnomah  :     Alfred  F.  Sears  Jr.,  Judge. 

This  is  a  mandamus  proceeding  brought  by  W.  J. 
Shipley  against  Frank  Hacheney,  as  Treasurer  of  the  City 
of  Portland,  to  coerce  the  pajrment  of  eight  per  cent,  per 
annum  upon  an  interest-bearing  warrant  of  said  city, 
issued  January  20,  1898,  notwithstanding  the  reduction 
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of  the  legal  rate  of  interest  to  six  per  cent,  by  the  act  of 
October  14,  1898  (Laws,  1898,  Sp.  Sess.  p.  15).  The 
judgment  of  the  court  below  was  for  the  plaintiff,  and 
the  defendant  appeals. 

Ordinance  No.  8634  of  said  city,  adopted  in  December, 
1893,  provides,  among  other  things,  that  the  city  treas- 
urer shall  keep  a  record  of  all  warrants  presented  to  him 
for  payment,  and,  if  he  has  no  appropriate  funds  with 
which  to  pay  them,  he  shall  indorse  thereon  the  word 
"Presented,"  with  the  date  thereof,  and  subscribe  his 
name  and  office.  It  is  further  provided  that  all  such 
warrants  shall  bear  interest  at  the  rate  of  eight  per  cent, 
per  annum  until  there  are  sufficient  funds  in  the  hands 
of  the  treasurer  with  which  to  pay  the  same,  and  the 
holder  is  so  notified. 

Affirmbd. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  Wm.  A.  Cleland. 

For  appellant  there  was  a  brief  over  the  names  of  Joel 
M.  Long,  City  Attorney,  and  Ricliard  Williams y  with  an 
oral  argument  by  Mr.  Long. 

Mr.  Chief  Justice  Wolvbrton,  after  stating  the  facts, 
delivered  the  opinion  of  the  court. 

It  is  urged  :  First,  that  a  city,  like  a  sovereign  state 
or  county,  which  is  an  agency  of  the  state,  is  not  required 
to  pay  interest  unless  self-imposed  ;  and,  second,  that  the 
common  council  was  without  power  or  authority  under 
the  charter  to  pass  said  ordinance  requiring  the  city  to 
pay  interest  at  the  rate  of  eight  per  cent,  upon  indorsed 
warrants.  These  propositions  are  combated  by  plaintiff, 
who  urges  (1)  that  a  city  is  liable  for  the  payment  of 
interest  under  general  law  like  an  individual ;   (2)  that 
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the  council  had  the  requisite  power  for  the  enactment  of 
ordinance  No.  8634 ;  and,  (3),  as  a  further  proposition, 
that  by  sections  218  and  219,  of  the  new  charter,  which 
took  eflfect  October  22,  1898,  the  city  has  recognized  all 
outstanding  city  warrants  as  valid  and  subsisting  obliga- 
tions against  it,  and  has  thereby,  and  by  virtue  of  section 
233,  ratified  said  ordinance,  and  the  acts  of  the  oflScers 
touching  the  issuance  and  indorsement  of  such  warrants, 
and  hence  that  the  interest  charge  of  eight  per  cent,  is 
still  a  valid  claim  against  the  city. 

1.  We  have  just  decided,  Seton  v.  Hoyt,  34  Or.  266,  (43 
L.  R.  A.  634,  55  Pac.  967),  that  a  county,  being  essen- 
tially but  an  agency  or  instrumentality  of  the  state  for 
general  governmental  purposes,  is  subject  to  like  rules 
and  restrictions  governing  its  liabilities  for  the  payment 
of  interest  as  the  state,  and  is  not  within  the  purview  of 
the  general  law  regulating  the  rate  and  payment  of  in- 
terest upon  money  due,  or  to  become  due,  which  proposi- 
tion is  found  to  rest  upon  the  principle  that  a  sovereign 
state  is  not  bound  by  the  words  of  a  statute,  unless  ex- 
pressly named.  We  are  of  the  opinion,  however,  that  the 
rule  does  not  extend  to  municipalities  in  the  strict  sense 
of  that  term.  The  state  makes  use  of  the  counties,  which 
are  qibaai  corporations  of  its  own  creation,  that  it  may  the 
more  eflfectually  discharge  its  appointed  duties. 

''Counties  are,'*  says  Mr.  Dillon,  ''involuntary  politi- 
cal or  civil  divisions  of  the  state,  created  by  general  laws 
to  aid  in  the  administration  of  government.  Their 
powers  are  not  uniform  in  all  the  states,  but  these  gen- 
erally relate  to  the  administration  of  justice,  the  support 
of  the  poor,  the  establishment  and  repair  of  highways. 
All  are  matters  of  state  as  distinguished  from  munici- 
pal concern.  They  are  purely  auxiliaries  of  the  state ; 
and  to  the  general  statutes  of  the  state  they  owe  their 
creation,  and  the  statutes  confer  upon  them  all  the  powers 
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they  possess,  prescribe  all  the  duties  they  owe,  and  im- 
pose all  the  liabilities  to  which  they  are  subject.  Con- 
sidered with  respect  to  the  limited  number  of  their  cor- 
porate powers,  the  bodies  above  named  rank  low  down 
in  the  scale  or  grade  of  corporate  existence,  and  have 
been  frequently  termed  quasi  corporations.  This  desig- 
nation distinguishes  them,  on  the  one  hand,  from  private 
corporations  aggregate,  and,  on  the  other,  from  munici- 
pal corporations  proper,  such  as  cities  or  towns  acting 
under  charters  or  incorporating  statutes,  and  which  are 
invested  with  more  powers,  and  endowed  with  special 
functions  relating  to  the  particular  or  local  interests  of 
the  municipality,  and  to  this  end  are  granted  a  larger 
measure  of  corporate  life  :"  Dillon,  Mun.  Corp.  (4  ed.), 
§  25.  A  municipal  corporation  proper  is  called  into 
being  either  at  the  direct  solicitation  or  by  the  tacit  con- 
sent of  the  people  seeking  its  benefit,  and  is  mainly  and 
primarily  for  their  interest,  advantage,  and  convenience. 
While,  in  a  sense,  it  is  an  agency  of  the  state  to  assist 
in  the  civil  government  of  all  the  inhabitants,  yet  its 
chief  and  paramount  purpose*  is  to  promote  local  self- 
government,  and  to  regulate  and  administer  the  local  or 
internal  affairs  of  the  city,  town,  or  district  incorporated  : 
Dillon,  Mun.  Corp.  §§  19,  20,  22,  23 ;  Board  of  Commis- 
sioners V.  Mighels,  7  Ohio  St.  109 ;  and  Commissioners  of 
Talbot  County  v.  Commissioners  of  Queen  Anne's  County^ 
50  Md.  245. 

There  naturally  ensues,  from  the  diflference  in  method 
and  purposes  of  creation,  a  distinction  as  it  respects  lia- 
bilities between  a  municipal  corporation  proper  and  the 
qv^si  corporation ;  and  it  is  well  settled  that  the  munici- 
pality is  subject  to  a  much  larger  range  of  liabilities, 
both  of  omission  and  commission,  than  a  corporation  of 
the  quasi  class :  Dillon,  Mun.  Corp.  (4  ed.),  §§  26,  966. 
See,  also,  Esberg  Cigar  Co.  v.  City  of  Portland,  34  Or.  282 
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(43  L.  R.  A.  436,  55  Pac.  961).  So  it  is  said,  in  mani- 
fest harmony  with  this  distinction,  that  the  rule  in 
respect  to  the  corporate  indebtedness  of  the  municipality 
does  not  ordinarily  differ  from  that  whicli  applies  to 
individuals  :  Dillon,  Mun.  Corp.  §  506.  The  doctrine  is 
also  sustained  and  promulgated  by  judicial  utterances. 
In  Murphy  v.  City  of  Omaha,  33  Neb.  402,  408  (50  N.  W. 
267),  it  is  said:  *'In  the  absence  of  any  contract  that 
payment  shall  be  delayed,  the  city  will  be  liable  for 
interest  like  any  other  debtor.  *  *  *  In  its  business 
transactions  a  city  should  be  required  to  conform  to  the 
ordinary  rules,  and  all  exemptions  claimed  which  would 
work  injustice  should  be  denied."  Upon  the  same  prin- 
ciple, interest  was  allowed  against  the  town  in  Langdon 
V.  Town  of  Castleton,  30  Vt.  285.  See,  also,  Pruyn  v. 
City  of  Milwaukee,  18  Wis.  367  ;  City  of  Grand  Rapids  v. 
Blakely,  40  Mich.  367  (29  Am.  Rep.  539);  State  ex  rel.  v. 
Trustees  of  Town  of  Pacific,  61  Mo.  155  ;  City  of  Scranton 
V.  Hyde  Park  Gas  Co.,  102  Pa.  St.  382. 

2.  It  would  seem,  however,  that  the  power  of  the 
city  council  under  the  charter  was  adequate  to  the  enact- 
ment of  ordinance  No.  8,634,  providing  for  the  payment 
of  eight  per  cent,  interest  upon  warrants  presented  and 
not  paid  for  want  of  funds.  The  rate  was  not  above  that 
established  by  general  law,  and  the  charter  provisions 
empowering  the  city  council  *'to  appropriate  money  to 
pay  the  debts  and  liabilities  and  expenditures  of  the 
city,  or  any  department  thereof,  or  any  item  thereof," 
and  requiring  the  treasurer,  upon  warrants  drawing 
interest,  to  compute  and  pay  such  interest  (subd.  38, 
section  36,  and  section  47,  Charter  of  the  City  of  Port- 
land, as  amended  1893),  seem  to  imply  that  such  power 
was  within  the  intendment  of  the  legislature  in  the 
adoption  of  the  charter. 

3.  However  that  may  be,  if  these  provisions  be  con- 
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strued  and  considered  in  connection  with  the  general 
powers  accorded  all  chartered  municipalities,  and  the 
necessarily  implied  power  accompanying  the  same,  un- 
less specially  restricted  by  charter  regulations,  to  enter 
into  contracts  necessary  to  enable  them  to  carry  out  the 
powers  conferred,  the  authority  of  the  council  for  the 
adoption  of  said  ordinance  is  reasonably  clear  and 
ample  to  the  purposes  of  its  adoption  :  15  Am.  &  Eng. 
Enc.  Law  (1  ed.),  1080;  Portland  Lumbering  Co.  v.  City 
of  East  Portland,  18  Or.  21,  34  (6  L.  R.  A.  290,  22  Pac. 
536). 

4.  Ordinance  No.  8,634,  being  such  a  one  as  the 
council  had  power  to  adopt,  the  presentation  of  the  war- 
rant, and  its  indorsement  in  obedience  to  the  stipulations 
prescribed,  constituted  a  contract  between  the  warrant 
holder  and  the  city  to  pay  interest  upon  the  obligation  or 
demand  at  the  rate  of  eight  per  cent,  per  annum,  and 
the  legal  effect  of  such  a  contract,  as  we  have  seen  in 
Seton  V.  Hoyt,  34  Or.  266  (43  L.  R.  A.  634,  55  Pac.  967) ,  is 
that  such  interest  shall  continue  until  the  warrant  is 
paid,  or  notice  given  of  sufficient  funds  with  which  to 
discharge  the  obligation.  Indeed,  such  are  the  very 
terms  of  the  ordinance,  and  the  case  is  much  stronger 
requiring  the  payment  of  interest  at  the  rate  prevailing 
at  the  time  of  the  indorsement  of  the  warrant  until  paid, 
or  until  funds  are  in  hand,  than  the  case  of  Seton  v.  Hoyt, 
We  hold,  therefore,  that  the  late  act  of  the  legislature, 
changing  the  legal  rate  of  interest  chargeable  upon  cer- 
tain demands  in  said  act  enumerated,  had  not  the  effect 
to  decrease  the  rate  collectible  upon  the  warrant  in  suit 
from  the  date  such  act  became  operative,  but  that  the 
obligation  is  to  pay  interest  at  the  rate  prescribed  by  the 
ordinance  until  the  city  is  in  funds  with  which  to  meet 
the  warrant  and  the  holder  notified  thereof. 

5.  There  is  yet  another  feature  of  the  case  which 
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impels  us  to  this  result.  The  city  charter  was  amended 
and  took  eflfect  October  22,  1898.  By  section  218  the 
city  is  authorized  to  dispose  of  bonds  for  the  declared 
purpose  "of  retiring  warrants  heretofore  issued  and  now 
outstanding  against  said  city,  drawn  upon  the  general 
fund,  *  *  *  which  warrants  are  hereby  declared  to 
be  valid  and  binding  obligations  of  said  city."  By  sub- 
sequent provisions  the  treasurer  is  required  to  pay  such 
warrants  out  of  the  fund  to  be  derived  from  the^sale  of 
such  bonds.  This  we  believe  to  be  a  recognition  and 
ratification  of  the  city's  obligation  to  pay  the  outstanding 
warrants  against  the  general  fund,  if  otherwise  valid 
demands  against  the  city,  in  view  of  and  under  the  con- 
ditions imposed  and  then  prevailing,  both  as  it  relates  to 
their  issuance  and  the  ordinances  under  which  they  were 
made  to  bear  interest.  The  fact  that  Ordinance  No. 
8,634  was  continued  in  force  by  virtue  of  section  233  of 
the  new  charter  does  not  seem  to  affect  the  issues. 
These  considerations  affirm  the  judgment  of  the  court 
below,  and  it  is  so  ordered. 

Affirmed. 


Argued  18  December,  1888;  decided  28  January,  1869.  '  ^  ^ 

rEIiDMAN  V.  MCGUIRE.  H"!!! 

[55  Pac.  872.] 

1.  CONTBACTS  FOB  THE  BENEFIT  OF  THIRD   PERSONS— NOVATION.— WhePB  OUC 

has  received  f^om  another  some  fund  or  property,  in  consideration  of  which 
he  has  made  a  promise  to  or  entered  Into  an  undertaking  with  such  other  for 
the  benefit  of  a  third  person,  an  action  thereon  may  be  maintained  by  such 
person,  though  not  a  party  to  the  transaction. 

2.  Promise  to  Pay  Another's  Debt— Statute  of  Frauds.— A  promise  to  pay 

another's  debt  in  consideration  of  the  receipt  of  a  ftind  for  that  purpose  is  not 
within  the  statute  of  ftauds,  and  may  be  proved  by  parol:  Strong  v.  Kamm, 
18  Or.  172,  approved. 

8.  AssuMiNO  Indebtedness— Evidence.— Whether  one  who  has  promised  to 
pay  debts  of  another  has  received  money  or  property  in  consideration  of  the 
promise  is  a  controlling  circumstance  in  the  transaction. 
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4.  IDEH.— The  liability  of  one  who  andertakes  to  pay  the  debts  of  another  Is  not 

affected  by  the  fact  that  the  debtor  remains  liable  to  the  creditor. 

5.  Idem.— An  a^rreement  to  pay  the  debts  of  another,  in  consideration  of  a  convey- 

ance of  land,  does  not  come  within  the  statute  of  firauds  where  the  contract  as 
to  the  property  is  completely  executed. 

6.  Declarations  Against  Interest.— Answers  filed  by  defendant  making  ad- 

missions against  his  interest  are  admissible  against  him  in  a  subsequent  suit 
between  the  same  parties. 

7.  Evidence.- Deeds,  mortgages,  and  Judgments  making  a  transfer  of  all  the 

property  of  a  debtor  are  admissible  in  an  action  by  a  creditor  against  the 
transferee,  who  is  alleged  to  have  undertaken  to  pay  the  grantor's  debts. 

8.  Trial— Nonsuit.— Where  there  is  evidence  ftt)m  which  a  Jury  may  reasonably 

infer  that  the  allegations  of  a  complaint  are  true,  a  nonsuit  should  not  be 
granted. 

9.  Estoppel.— A  decree  that  deeds  claimed  to  be  fraudulent  were  supported  by 

the  agreement  of  the  grantee  to  pay  certain  creditors  of  the  grantor,  does  not 
estop  another  creditor  fi-om  asserting  that  such  grantee  agreed  to  pay  his 
claim,  since  defendant  may  have  agreed  to  assume  more  of  his  grantor's  in- 
debtedness than  he  found  necessary  to  prove  to  sustain  his  defense  in  the 
prior  proceeding. 

From  Multnomah  :     E.  D.  Shattuck,  Judge. 

Action  by  Maria  Feldman  against  W.  W.  McGuire.  In 
March,  1890,  one  Adolph  Nipolai  was  indebted  to  many 
persons,  including  the  plaintiff,  and  transferred  much  of 
his  property  to  the  defendant  and  his  wife.  These  deeds 
were  attacked  by  Mrs.  Feldman  as  fraudulent,  but  were 
sustained  as  having  been  made  for  a  valuable  consider- 
ation :  Feldman  v.  Nicolai,  28  Or.  34.  Thereupon  the 
same  plaintiff  commenced  this  action,  and  recovered  a 
judgment. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Mitchell  &  Tanner^  with  an  oral  argument  by  Mr,  Albert 
H.  Tanner. 

For  •respondent  there  was  a  brief  over  the  name  of 
Watsoii,  Beekman  &  Watson,  with  an  oral  argument  by 
Mr,  Edward  B,  Watso^i. 
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Mr.  Chief  Justice  Wolvbrton  delivered  the  opinion. 

The  facts  constituting  the  basis  of  this  action,  as 
exhibited  by  the  complaint,  are  that  prior  to  March  27, 
1890,  Adolph  Nicolai  was  indebted  to  plaintiflF,  and  that 
about  said  day  the  defendant,  in  consideration  of  the 
conveyance  and  transfer  by  Nicolai  to  him  and  his  wife 
of  certain  real  property,  undertook  and  agreed  with  the 
said  Nicolai  to  pay  to  the  respective  owners  and  holders 
thereof  all  his  debts  and  liabilities,  amounting  to  about 
$30,000,  which  comprised  the  indebtedness  to  plaintiff, 
and  that  defendant  has  failed  to  satisfy  the  same  or  any 
part  thereof. 

1.  The  promise  or  agreement  of  defendant  with 
Nicolai  to  pay  and  discharge  his  debts  and  liabilities, 
and  among  them  the  debt  to  plaintiff,  was  not  in  writ- 
ing; and,  evidence  of  the  verbal  undertaking  of  de- 
fendant having  been  admitted  over  his  objections,  the 
question  is  presented  whether  the  agreement  as  stated 
is  within  the  statute  of  frauds,  and  therefore  not  sus- 
ceptible of  legal  proof.  The  law  may  now  be  regarded 
as  well  settled  in  this  state  that  where  a  person  has  re- 
ceived from  another  some  fund,  property,  or  thing  in 
consideration  of  which  he  has  made  a  promise  or  en- 
tered into  an  undertaking  with  such  other,  but  directly 
and  primarily  for  the  benefit  of  a  third,  such  third  party 
may  maintain  an  action  directly  upon  such  promise  or 
undertaking  so  made  and  entered  into  for  his  benefit, 
although  not  a  party  to  the  transaction.  In  such  case 
the  third  party  acquires  an  equitable  interest  in  the 
property,  fund,  or  thing ;  and  the  law,  acting  upon  the 
relationship  of  the  parties  and  their  treatment  of  the 
fund,  establishes  the  requisite  privity,  creates  a  duty, 
and  implies  a  promise  which  will  support  the  action :  * 
Parker  v.  Jeffery,  26  Or.  186  (37  Pac.  712) ;    Washburn  v. 
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Investment  Co.,  26  Or.  436  (36  Pac.  533,  and  38  Pac.  620); 
Broxuer  Lumber  Co.y.  Miller,  28  Or.  565  (52  Am.  St.  Rep. 
807,  43  Pac.  659);  First  Nat.  Bank  v.  Hovey,  34  Or.  162 
(55  Pac.  535) .  These  cases  define  the  scope  and  illus- 
trate the  application  of  the  rule  giving  the  action, 
which  was  established  by  the  earlier  cases  of  Baker  v. 
Eglin,  11  Or.  333  (8  Pac.  280) ;  Hughes  v.  Oregon  Ry.  & 
Nav.  Co.,  11  Or.  437  (5  Pac.  206) ;  Schneider  v.  White, 
12  Or.  503  (8  Pac.  652) ;  and  Chrisman  v.  Insurance  Co., 
16  Or.  283  (18  Pac.  466). 

2.  Dependent  upon  this  principle  is  the  question, 
which  is  now  urged,  whether  the  action  can  be  maintained 
in  the  absence  of  the  special  quality  of  proof  required  by 
the  statute  of  frauds.  There  is  much  conflict  in  the  au- 
thorities, but  the  decided  weight  thereof  supports  the 
contention  that  the  contract  or  transaction  upon  which' 
such  an  action  is  based  is  not  within  the  statute.  The 
reasons  urged  are  that  the  contract  is  not  one  of  surety- 
ship, but  an  original  undertaking  between  the  debtor 
and  the  promisor,  based  upon  a  sufficient  consideration, 
which  operates  to  the  benefit  of  the  creditor.  The  party 
promising  has  for  his  object  some  benefit  or  advantage 
accruing  to  himself,  and  on  that  consideration  makes  the 
promise ;  and  this,  it  is  said,  distinguishes  the  trans- 
action as  an  original  undertaking.  Furthermore,  the 
promise  is  not  to  the  creditor,  but  to  the  debtor,  and  is 
to  pay  such  debtor  the  amount  due  him,  or  the  consider- 
ation agreed  upon,  by  paying  or  answering  for  it  to  his 
creditor ;  and  the  law  implies  the  contract  between  the 
promisor  and  the  creditor  because  it  is  incidentally  for 
his  benefit,  and  therefore  gives  him  the  right  of  action. 
Dixon,  C.  J.,  in  Putney  v.  Famham,  27  Wis.  187  (9  Am. 
Rep.  459),  speaking  of  such  a  transaction,  says:  *'It 
was  a  guaranty  in  form,  but  not  in  substance  or  effect, 
within  the  meaning  of  the  statute  of  frauds.     It  was  not 
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a  mere  promise  by  the  defendant  to  be  responsible  for 
the  debts  of  Corlett  to  those  parties,  and  to  pay  those 
debts,  but  a  promise  by  him  to  pay  his  own  debt  in  that 
particular  way.  It  was  a  promise  founded  upon  a  new 
and  suflScient  consideration,  moving  to  the  promisor 
from  the  debtor  at  the  time  the  promise  was  made. 
Such  a  promise  or  agreement  is  not  within  the  statute 
of  frauds,  and  no  note* or  memorandum  in  writing  ex- 
pressing the  consideration,  and  subscribed  by  the  party 
to  be  charged  therewith,  is  required."  Mr.  Reed,  in  his 
work  on  the  Statute  of  Frauds  (section  82,  vol.  1),  says  : 
''The  commoner  instance  of  the  creditor's  right  to  sue 
being  sustained  is  where  the  guarantor  has  bought  prop- 
erty of  the  debtor,  and,  in  payment  of  the  price,  has 
engaged  to  assume  the  debt.  This  obligation  *  *  * 
is  not  within  the  statute  of  frauds,  being  a  promise  to 
pay  the  promisor's  own  debt,  the  recipient  of  the  pay- 
ment being  the  promisor's  creditor,  instead  of  the  prom- 
isor himself."  In  support  of  the  general  proposition 
that  the  case  is  not  within  the  statute,  see  Mallory  v. 
OilUtt,  21  N.  Y.  413  ;  Hoile  v.  Bailey,  58  Wis.  434  (14  N. 
W.  628);  Ware  v.  Allen,  64  Miss.  545  (1  South.  738); 
Clinton  National  Bank  v.  Studemann,  74  Iowa,  104  (37  N. 
W.  112);  Windell  v,  Hudson,  102  Ind.  521  (2  N.  E.  303); 
De  Walt  V.  Hartzell,  7  Colo.  601  (4  Pac.  1201);  Browne, 
Stat.  Frauds,  §  166b.  The  rule  has  been'  practically 
adopted  in  this  state,  Strong  v.  Kamm,  13  Or.  172  (9  Pac. 
331),  and,  in  our  opinion,  ought  to  prevail,  because  it  is 
supported  by  reason  as  well  as  authority. 

3.  It  is  pertinent  to  add  that  the  question  whether 
the  promisor  has  received  money  or  property  in  consid- 
eration of  the  promise  has,  in  general,  been  regarded  as 
a  controlling  circumstance  or  factor  in  the  transaction  : 
Blunt  V.  Boyd,  3  Barb.  209. 

4.  The  fact  that  Nicolai  remains  liable  to  plaintiflF  does 
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not  aflFect  the  liability  of  defendant :  Farley  v.  Cleveland, 
4  Cow.  432  ;  Hoile  v.  Bailey,  58  Wis.  434  (14  N.  W.  628). 
So  there  was  no  error  in  admitting  testimony  of  the  oral 
contract  or  undertaking. 

5.  Nor  was  the  contract  within  the  statute  of  frauds 
because  it  concerned  real  property.  As  to  such  property 
it  was  completely  executed.  The  deeds  had  passed,  and 
the  title  had  vested  in  the  grantees ;  besides,  the  action 
was  not  concerning  that  species  of  property. 

6.  The  plaintiff,  to  sustain  her  cause,  offered  in 
evidence  several  exhibits,  which  were  all  received,  and 
marked,  respectively,  **A,''  ''B,"  '*C,"  ''D,"  ''E,"  *'F," 
and  *'G,"  over  the  objections  of  the  defendant,  who 
claims  that  they  were  entirely  irrelevant,  and  could  have 
had  no  other  effect  than  to  prejudice  and  mislead  the 
jury  to  his  injury.  Exhibit  A  is  a  deed  executed  and 
delivered  by  Adolph  Nicolai,  and  Caroline,  his  wife,  to 
defendant,  April  1,  1890,  to  certain  real  property,  recit- 
ing a  consideration  of  $8,500.  Exhibit  B  is  likewise  a 
deed  from  Nicolai  and  wife  to  Rosalie  McGuire,  wife  of 
defendant,  to  certain  premises,  executed  October  20, 1890, 
reciting  a  consideration  of  $1.  Exhibit  C  is  a  mortgage 
upon  property  acquired  from  Nicolai,  executed  by  defend- 
ant and  wife  to  Henry  Weinhard,  January  9,  1891,  to 
secure  the  payment  of  a  promissory  note  given,  of  even 
date,  by  defendant  to  Weinhard,  for  the  sum  of  $2,250. 
Exhibit  D  is  the  judgement  roll  in  a  suit  instituted  by 
plaintiff  against  Rosalie  McGuire  and  the  defendant 
herein,  to  set  aside  the  said  deed  executed  to  her  by 
Nicolai,  upon  the  ground  that  it  was  a  voluntary  con- 
veyance made  without  consideration,  and  with  intent  to 
defraud  the  creditors  of  Nicolai.  The  defendants  in  that 
suit  answered,  setting  up,  among  other  things,  that,  as  a 
consideration  for  such  conveyance,  they  had  assumed  and 
agreed  to  pay  about  $30,000  of  Nicolai's  indebtedness 
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which  he  owed  to  sundry  persons,  and  which  included 
certain  indebtedness  owing  by  Nicolai  to  the  defendant 
McGuire.  There  was  a  bill  of  particulars  filed  by  Mc- 
Guire in  that  case  showing  an  aggregate  of  such  in- 
debtedness so  alleged  to  have  been  assumed  by  him  of 
$29,538.12.  This  suit  was  dismissed  March  26, 1892,  on 
motion  of  plaintiff,  without  a  trial.  Exhibit  E  is  the 
judgment  roll  in  a  suit  instituted  by  the  plaintiff  in  this 
action,  and  others,  against  the  defendant  and  his  wife,  to 
set  aside  both  of  the  deeds  heretofore  denoted  as  exhibits 
A  and  B.  To  this  suit  the  defendants  interposed  a  like 
answer  as  was  filed  in  the  former,  and  it  resulted  after 
trial  upon  the  merits,  in  a  dismissal  of  the  complaint. 
Exhibit  F  is  the  judgment  roll  in  an  action  by  Henry 
Weinhard  against  Adolph  Nicolai,  showing  judgment  by 
default;  and  exhibit  G  is  a  schedule  of  docketed  judg- 
ments against  Nicolai.  The  purpose  of  these  exhibits, 
taken  as  a  whole,  and  considered  in  connection  with  the 
defendant's  own  testimony,  was  to  show  that  Nicolai  had 
transferred  all  of  his  property  to  defendant  and  his  wife, 
and  that  in  consideration  thereof  the  defendant  had 
agreed  to  pay  Nicolai's  indebtedness.  That  defendant 
did  in  fact  agree  to  pay  about  $30,000  of  Nicolai's  in- 
debtedness is  established  by  the  answers  filed  in  the 
suits  instituted  and  disposed  of  before  this  action  was 
begun.  These  answers  of  defendant,  being  against  his 
interest,  and  he  being  a  party  to  the  action,  were  admis- 
sible to  establish  plaintiff's  cause. 

7.  The  schedule  alluded  to  as  having  been  filed  by 
the  defendant  in  the  suit  to  set  aside  one  of  the  convey- 
ances did  riot  contain,  as  an  item  thereof,  the  debt  due 
the  plaintiff  herein,  nor  did  it  contain  as  an  item  the 
debt  due  Weinhard ;  but  it  afterwards  appears  by  de- 
fendant's own  testimony  that  he  paid  Weinhard's  debt, 
and  there  was  no  other  consideration  inducing  such  pay- 
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ment  except  the  conveyances  denoted  by  the  exhibits  A 
and  B.  There  was  some  evidence  also  indicating  that 
two  items  contained  in  said  schedule,  amounting  to 
$1,454,  were  fictitious,  which  would  leave  that  amount 
of  the  debts  assumed  by  defendant  unidentified,  and  is 
more  than  sufficient  to  cover  plaintiff's  claim.  In  short, 
the  effort  was  to  prove  that  defendant  had  assumed  and 
agreed  to  pay  all  of  Nicolai's  indebtedness,  and  that  all 
of  such  legitimate  indebtedness  did  not  exceed  $30,000, 
and,  therefore,  that  the  defendant  had  agreed  to  pay  the 
plaintiff's  claim  or  demand  against  Nicolai.  The  agree- 
ment, if  one  existed,  to  pay  all  of  such  indebtedness,  was 
known  only  to  defendant  and  Nicolai,  whose  interests 
were  adverse  to  plaintiff's  in  the  present  action,  and 
hence  resort  was  had  to  indirect  testimony  to  establish 
the  agreement.  When  properly  understood,  we  think 
the  exhibits  were  competent,  and,  taken  in  connection 
with  the  testimony  of  the  defendant,  had  some  tendency 
to  establish  plaintiff's  case,  and  were  therefore  properly 
admitted.  We  may  say,  by  way  of  explanation,  that 
defendant  was  not  called  in  this  case  as  a  witness,  but 
his  testimony,  taken  in  one  of  the  suits  before  alluded 
to,  was  read  to  the  jury,  and  was  properly  admitted  as 
admissions  against  his.  interest. 

8.  When  the  plaintiff  rested,  the  defendant  moved 
for  a  nonsuit,  and  the  refusal  of  the  court  to  grant  the 
motion  is  assigned  as  error.  Besides  the  effect  of  the 
exhibits  heretofore  discussed  as  evidence  in  the  cause, 
certain  statements  of  the  defendant  touching  the  transfer 
for  the  real  property  by  Nicolai  to  him  and  his  wife,  and 
the  purpose  for  which  they  were  made,  were  proven. 
Among  others,  Charles  H.  Feldman  testifies  that  defend- 
ant told  him,  "If  he  could  get  Nicolai  straightened  up— 
get  him  to  fix  things  up,  and  turn  the  property  over  to 
him — he  would  square  up  these  claims  ;"  and  later  that. 
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If  he  could  get  him  to  straighten  up,  he  would  take 
the  property,  and  settle  up  these  claims,  and  set  him  on 
his  feet  again."  These  statements  were  elicited  when 
witness  was  endeavoring  to  get  McGuire  to  settle  a  claim 
he  held  against  Nicolai.  He  further  testified  that  his 
mother's  (the  plaintiflF's)  claim  was  mentioned,  and  that 
McGuire  said,  **Yes ;  I  will  pay  that  claim  of  your 
mother's,"  and  that  *'If  he  could  get  him  (Nicolai) 
straightened  up,  and  get  the  property,  he  would  pay  my 
mother's  claim."  John  E.  Doyle  testified  as  follows: 
'*!  had  a  conversation  with  McGuire,  and  I  asked  him 
why  Nicolai  turned  over  his  property  to  him.  Then 
McGuire  said  that  Nicolai  would  not  be  very  able  to 
straighten  out  his  matters,  so  that,  when  he  had  hold  of 
the  property  and  in  his  name,  he  would  straighten  out 
Nicolai 's  affairs  better  than  Nicolai  himself;  that  is,  he 
would  pay  such  accounts  as  were  standing  out,  and  so 
on."  Without  further  allusion  to  the  testimony,  it  is 
quite  apparent  that  there  is  here,  when  taken  in  con- 
nection with  the  exhibits  heretofore  alluded  to,  and  their 
effect  as  evidence,  enough  to  go  to  the  jury  from  which 
they  might  infer  that  such  a  contract  existed  as  is  alleged 
in  the  complaint,  and  henc^  that  the  nonsuit  was  prop- 
erly refused. 

9.  As  a  defense  to  plaintiflF's  cause  of  action,  the  de- 
fendant set  up,  by  waj  of  estoppel,  the  proceedings  and 
the  purport  and  effect  of  the  decree  in  the  case  of  Maria 
Feldman,  executrix,  et  al.,  against  McGuire  and  his  wife, 
the  judgment  roll  of  which  was  oflFered  in  evidence  by 
both  parties,  and  was  introduced  as  exhibit  E ;  and  it 
is  claimed  that  the  eflFect  of  such  decree  was  to  deter- 
mine that  the  claim  now  in  controversy  constituted  no 
•part  of  the  consideration  for  said  deeds,  and,  therefore, 
that  plaintiflf  ought  not  now  to  be  permitted  to  prosecute 
this  action.     The  court,  by  its  instructions,  refused  to 
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give  eflfect  to  the  decree  as  an  estoppel,  and  error  is 
assigned  by  reason  thereof.  The  purpose  of  that  suit 
was  to  have  the  deeds  set  aside  as  fraudulent  and  void 
#  as  to  creditors,  and  it  became  incumbent  upon  the  de- 
fendant, in  order*  to  support  the  deeds,  to  show  that  he 
had  paid  an  adequate  consideration  for  the  premises 
conveyed,  so  that  the  sole  issue  was  touching  the  bona 
fides  of  the  transfers.  The  court  found  that  McGuire 
had  assumed  and  agreed  to  pay,  and  did  pay,  certain 
indebtedness  of  Nicolai,  and  this  was  held  to  be  sufficient 
and  adequate  to  support  the  deeds.  Whether  McGuire 
had  assumed  and  agreed  to  pay  the  special  claim  of 
plaintiff  was  not  an  issue  in  that  proceeding.  He  was 
concerned  only  in  satisfying  the  court  that  he  had  in 
good  faith  paid  adequately  for  the  property,  and  the 
plaintiffs  therein  were  proceeding  upon  the  theory  that 
he  had  paid  nothing.  So,  it  might  have  been  that 
McGuire  had  assumed  and  agreed  to  pay  much  more  of 
Nicolai' s  indebtedness  than  he  chose  or  found  necessary 
to  prove  in  that  proceeding  in  order  to  sustain  his  defense; 
and,  if  so,  the  adjudication  could  not  bind  or  preclude 
plaintiff  from  now  asserting  that  McGuire  had  also 
assumed  and  agreed  to  pay  ^er  claim  as  a  part  of  such 
consideration.  As  sustaining  this  view,  Campbell  v.  Con- 
salus,  25  N.  Y.  613,  is  a  case  of  some  analogy.  Interest 
was  properly  allowed  by  the  verdict,  as  the  basis  of  the 
action  is  a  promissory  note  drawing  interest.  The  judg- 
ment of  the  court  below  should  be  affirmed. 

Affirmed. 
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Argued  19  December,  1886 ;  decided  80  January,  1889. 
BOBIKSON  V.  CABI.ON. 

[55  Pac.  959.] 

Verity  of  Rbcobd.— Prima  facie  a  certified  record  recites  the  flEbcts,  It  imports 
verity;  thus,  where  a  trauscrlpt  states  that  after  a  certain  pleading  had  been 
filed,  the  cause  "was  tried  by  a  Jury  upon  the  issues  Joined  by  the  pleadings," 
the  appellate  court  must  infer  that  the  particular  pleading  was  a  factor  in  the 
trial,  though  the  party  who  filed  it  Insists  that  it  was  used  only  in  determin- 
ing a  motion. 

Harmless  Error.— The  prevailing  party  can  not  complain  that  certain  papers  or 
pleadings  presented  by  the  other  side  were  considered,  for  no  ii^Jury  resulted 
if  error  was  committed. 

SuppLBMENTAii  COMPLAINT— ACCORD  AND  SATISFACTION.— Matters  pertinent 
to  the  issues,  and  which  may  prove  controlling  in  the  final  disposition  of  the 
cause  arising  subsequent  to  the  Judgment  In  the  Justlco^s  court,  are  not  pre- 
cluded fjrom  the  consideration  of  the  circuit  court  upon  appeal,  but  may 
appropriately  be  brought  onto  the  record  by  a  supplemental  complaint: 
Meyer  v.  Edwards,  31  Or.  28,  distinguished. 

Sufficiency  of  Supplemental  Complaint.— A  supplemental  complaint  filed 
in  the  circuit  court  after  defendant  had  appealed,  setting  up  an  accord  and 
satisfoction  entered  into  after  the  Judgment  was  rendered,  is  sufllclent  with- 
out setting  up  the  original  cause  of  action,  since  the  two  papers  are  not  de- 
signed to  accomplish  the  same  purpose. 

From  Douglas:     J.  C.  Fullbrton,  Judge. 

This  is  an  action  by  L.  T.  Robinson  for  the  possession 
of  a  horse,  commenced  in  a  justice's  court,  the  complaint 
containing  the  allegations  usual  and  essential  in  such  a 
case.  The  defendants  answered  separately  by  specific 
denials.  As  a  further  defense,  William  Carlon  alleges 
that  the  horse  was  not,  at  the  commencement  of  the 
action,  in  his  possession,  nor  under  his  control,  and  J. 
W.  Carlon  set  up  that  he  had  the  lawful  possession  of 
the  property,  and  was  entitled  thereto  as  owner.  Trial 
was  had,  which  resulted  in  a  judgment  for  plaintiff. 
After  judgment,  but  of  the  same  date,  the  justice  made 
an  entry  in  his  docket  to  the  effect  that  the  parties  had 
settled  the  controversy,  and  that  by  mutual  consent  the 
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defendants  ^v^ere  to  surrender  the  property  to  plaintiff, 
and  pay  the  costs,  and  plaintiff  to  relinquish  his  claim 
for  damages.  The  defendants,  however,  perfected  an 
appeal  to  the  circuit  court,  and  the  plaintiff  there  inter- 
posed a  motion  to  dismiss  the  same  upon  the  ground 
that  it  appeared  from  the  transcript  that  the  case  had 
been  settled  by  the  parties,  and  that  the  right  of  appeal 
had  been  thereby  waived.  This  motion  was  denied. 
Thereupon,  by  leave  of  the  court,  the  plaintiff  filed  a 
supplemental  complaint,  setting  up  that  since  filing  the 
original  complaint,  to  wit,  on  March  11, 1896,  the  plain- 
tiff and  defendants  had  settled  all  matters  in  dispute, 
the  defendants  then  agreeing  to  deliver  the  horse  in  con- 
troversy to  plaintiff,  and  pay  the  costs  of  the  action,  and 
plaintiff  agreeing  to  relinquish  his  claim  for  damages, 
and  not  to  issue  execution  for  costs  within  ninety  days, 
and  that  in  pursuance  of  said  settlement  the  defendants 
delivered  up  the  horse  to  plaintiff,  who  received  the 
same,  and  relinquished  his  claim  for  damages,  and  has 
refrained  from  the  issuance  of  execution,  although  more 
than  ninety  days  had  elapsed.  The  prayer  is  for  judg- 
ment as  demanded  in  the  original  complaint,  and  for  the 
costs  and  disbursements.  To  this  complaint  a  demurrer 
was  filed  and  overruled,  and  defendants  answered  by 
denying  the  allegations  in  toto.  Thereupon  a  trial  was 
had,  resulting  in  a  verdict  and  judgment  in  favor  of 
plaintiff  for  the  recovery  of  the  horse,  but  without  dam- 
ages, and  the  defendants  appeal  to  this  court. 

Affirmed. 

For  appellants  there  was  a  brief  over  the  names  of 
J.  W.  Hamilton  and  E.  D,  Stratford^  with  an  oral  argu- 
ment by  Mr.  F,  W.  Benson, 
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For  respondent  there  was  a  brief  over  the  names  of 
A.  M.  Crawford  and  W.  R.  Willis,  with  an  oral  argument 
by  Mr.  Crawford, 

Mb.  Chief  Justicb  Wolverton,  after  making  the 
foregoing  statement  of  facts,  delivered  the  opinion  of 
the  court. 

Error  is  assigned  touching  the  action  of  the  circuit 
court  in  permitting  the  supplemental  complaint  to  be 
filed  therein,  and  of  this  we  will  now  inquire.  The  mat- 
ter pleaded,  if  true,  is  an  effective  accord  and  satisfaction 
had  and  entered  into  between  the  parties  to  the  action 
subsequent  to  the  judgment  in  the  justice's  court,  and 
prior  to  the  taking  of  the  appeal  therefrom.  It  was  suf- 
ficient to  support  the  motion  for  the  dismissal  of  the 
appeal,  and  yet  it  was  a  substantial  plea  in  bar  of  the 
defense  theretofore  interposed  by  defendants  against 
plaintiflT's  cause  of  action,  except  as  it  pertained  to  the 
question  of  damages.  At  the  argument  it  was  insisted, 
on  the  part  of  the  plaintiflT,  that  the  only  purpose  of  filing 
the  so^alled  supplemental  complaint,  and  the  only  use 
made  of  it  in  the  court  below,  was  to  induce  a  dismissal 
of  the  appeal.  But  in  the  light  of  the  record,  it  appears 
that  the  cause  *'was  tried  by  a  jury  upon  the  issues 
joined  by  said  pleadings,"  and  we  are  bound  to  infer 
that  the  supplemental  pleadings  entered  into  and  con- 
stituted a  factor  in  the  trial  before  the  jury.  The  prayer 
of  the  supplemental  complaint  would  indicate  that  such 
had  even  been  the  purpose  of  the  pleader  in  interposing 
it.  But  the  court  refused  to  dismiss  the  appeal,  and,  its 
action  in  that  regard  being  favorable  to  appellants,  they 
could  not  complain  upon  that  ground. 

It  is  urged,  however,  that  the  supplemental  complaint 
tendered  a  new  issue  in  the  circuit  court,  which  rendered 

84  Ob.— 21. 
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its  filing  objectionable,  and  in  this  connection  we  may 
determine  its  suflSciency  as  tested  by  the  demurrer  there- 
to. That  it  tendered  a  new  issue,  and  was  so  designed, 
there  can  be  no  question.  But  the  issue  was  touching 
matter  that  arose  subsequent  to  the  entry  of  judgment 
in  the  justice's  court,  and  which,  if  true,  was  a  com- 
plete bar  to  any  fifi'ther  proceedings  in  the  cause,  as  the 
whole  controversy  had  been  settled  out  of  court,  and 
neither  party  should  be  thereafter  contending  for  trial  in 
the  circuit  court  or  elsewhere  upon  issues  that  did  not 
exist  in  fact,  and  upon  which  no  real  controversy  was 
depending.  In  the  late  case  of  Meyer  v.  Edwards ,  31 
Or.  23  (48  Pac.  696),  Mr.  Justice  Bban,  who  wrote  the 
prevailing  opinion,  in  passing  upon  the  amended  act 
regulating  the  practice  in  justices'  courts,  says:  '*The 
plaintiff  cannot  be  permitted  to  introduce  any  new  items 
or  cause  of  action  not  embraced  or  intended  to  be  in- 
cluded in  the  original  account  or  statement  as  filed  by 
him."  This,  however,  has  reference  to  matter  existing 
at  the  time  of  the  commencement  of  the  action,  and 
which  might  have  been  insisted  upon  at  that  time  in 
support  thereof,  and  not  to  matter  subsequently  arising 
which  might  be  determinative  of  the  cause.  The  trial 
in  the  circuit  court  is  anew,  and  it  is  believed  that  it  was 
not  intended  by  such  practice  act  to  deprive  either  party 
from  there  insisting  upon  any  matter  pertinent  to  the 
issues,  and  which  might  prove  controlling  in  the  final 
disposition  of  the  cause  which  may  have  arisen  subse- 
quent to  the  formation  of  the  issues  and  judgment  in 
the  justice's  court.  The  novelty  of  the  case  consists  in 
the  plaintiff's  insisting  upon  the  plea  of  accord  and  sat- 
isfaction. If  it  was  in  the  court  of  original  jurisdiction, 
he  could  have  dismissed  his  action,  and  that  would  be 
the  end  of  the  case,  which  it  was  the  purpose  of  the 
accord  to  accomplish.     But  upon  the  appeal  the  defend- 
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ants  have  become  the  actors,  and  the  plaintiflF  could  not 
dismiss  the  case  upon  his  own  motion,  and  it  would 
seem  that  he  ought  to  have  the  advantage  of  the  accord 
and  satisfaction  in  some  manner,  so  that  he  may  be 
relieved  of  the  judgment  which  the  defendants  were 
insisting  upon  having  entered  in  the  circuit  court  in  the 
face  of  their  deliberate  settlement  of  the  case  out  of 
court.  Not  to  allow  the  plea  and  the  new  matter  to  be 
considered  would  work  a  grave  injustice  upon  the  plain- 
tiff after  he  had  been  led  to  suppose  that  his  case  was 
absolutely  and  finally  settled  upon  satisfactory  terms. 
In  this  light  it  was  quite  proper  to  permit  the  supple- 
mentary complaint  to  be  filed,  and,  as  it  was  not  de- 
signed, nor  was  it  essential,  to  set  up  the  cause  anew, 
but  only  such  matters  affecting  the  case  as  had  arisen 
subsequent  to  the  entry  of  judgment  in  the  justice's 
court,  said  complaint  was  quite  sufficient,  and  the 
demurrer  thereto  was  rightly  overruled.  Judgment 
should  be  affirmed. 

Affirmed. 


Arf^ued  12  January ;  decided  13  March,  1880. 
WATSON  V.  liOEWENBERG. 

[56  Pac.  288.] 

1.  Pleading  —  Denial  of  Appidavit  fob  Attachment.— A  traverse  of  the 

acts  alleged  in  an  afQdavlt  for  attachment  must  deny  every  statutory  ground 
alleged  in  as  direct  and  explicit  terms  as  if  it  were  an  answer  to  a  complaint, 
and  it  must  be  tested  by  the  same  rules  of  pleading. 

2.  When  Security  wiiiii  Prevent  Attachment.— The  security  referred  to  in 

Section  144,  mil's  Ann.  Laws,  the  possession  of  which  will  prevent  the  issuing 
of  an  attachment,  must  be  conceded  and  unquestioned,  and  not  a  disputed 
or  contingent  security. 

8.  DiasoiiViNQ  Attachment— Sufficiency  of  Affidavit.— An  attachment 
will  not  be  set  aside  on  the  ground  that  the  indebtedness  sued  upon  is  secured 
where  the  traversing  affidavit  does  not  allege  or  admit  that  fact,  but  states 
that  plaintifTs  assignor  claims  the  right  to  hold  certain  property  in  its  pos- 
session as  collateral  security  for  the  Indebtedness  sued  on,  and  contends  that 
if  that  is  true  the  attachment  should  be  dismissed. 
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From  Multnomah  :     Thob.  A.  Stephens,  Judge. 

This  action  was  commenced  on  the  thirty-first  of  Jan- 
uary, 1895,  by  J.  Frank  Watson  to  recover  from  Julius 
Loewenberg  upon  four  separate  promissory  notes,  aggre- 
gating in  amount  about  $16,000,  made  by  defendrfht  to 
the  Merchants'  National  Bank,  and  by  it  assigned  and 
transferred  to  the  plaintiff  for  collection,  who,  at  the 
time  the  action  was  commenced,  caused  a  writ  of  attach- 
ment to  be  issued  and  certain  personal  property  and 
various  parcels  of  real  estate  attached  as  security  for  any 
judgment  which  the  plaintiff  might  recover.  On  the 
twenty-first  of  February,  1895,  the  defendant  moved  to 
discharge  the  writ,  on  the  ground  that  the  affidavit  upon 
which  the  same  was  obtained  **was  untrue  and  false." 
This  motion  was  based  on  an  affidavit  of  the  defendant 
which,  without  denying  any  of  the  allegations  of  the 
affidavit  for  the  writ,  was  to  the  effect  that  he  was  the 
owner  of  one  hundred  and  fifteen  shares  of  the  capital 
stock  of  the  Northwest  Fire  and  Marine  Insurance  Com- 
pany, ten  of  the  Bank  of  Joseph,  and  five  of  the  Polk 
County  Bank,  and  that  one  S.  Oppenheimer  was  the 
owner  of  seven  hundred  and  forty-eight  shares  of  the 
capital  stock  of  the  Northwest  Foundry,  which  had  been 
sold  to  him  by  affiant  on  the  second  of  January,  1895. 
That  at  the  time  of  such  sale,  the  foundry  and  other  stock 
referred  to,  was  in  possession  of  Messrs.  Ladd  &  Bush, 
bankers,  of  Salem,  Oregon,  and  that  thereafter,  and  be- 
fore the  assignment  to  plaintiff  of  the  notes  mentioned 
in  the  complaint,  all  of  such  stock  came  into  the  posses- 
sion of  plaintiff's  assignor,  and  plaintiff  now  claims  the 
right  to  hold  the  same,  on  the  ground  that  it  was  pledged 
by  affiant  to  his  assignor  as  security  for  the  notes  sued 
on ;  that  while  he  never  consented  to  the  bank's  posses- 
sion of  such  property,  anfl  never  pledged  the  same  to  it, 
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yet  it  retains  possession  thereof,  and  is  claiming  a  lien 
thereon  to  secure  the  indebtedness  mentioned  in  the  com- 
plaint, together  with  other  indebtedness. 

On  the  twenty-eighth  of  February,  1895,  McElroy,  the 
cashier  of  the  Merchants'  National  Bank,  made  a  counter 
affidavit  to  the  effect  that  he  had  knowledge  of  the  vari- 
ous debts  upon  which  the  plaintiff's  action  is  based,  and 
that  no  security  existed  therefor  in  the  hands  of  the 
plaintiff  at  the  time  of  the  transfer  and  assignment  to 
him  of  such  notes.  He  further  states  that  the  stock  of 
the  Bank  of  Joseph,  and  the  Polk  County  Bank,  men- 
tioned in  defendant's  affidavit,  is  owned  by  the  Mer- 
chants' National  Bank,  and  the  other  stock  referred  to 
therein  is  pledged  to  and  held  by  such  bank  as  collateral 
security  for  debts  and  demands  due  it  from  the  defend- 
ant, and  is  not  held  or  pledged  for  any  of  the  debts  sued 
upon  by  the  plaintiff.  On  the  same  date  the  plaintiff 
filed  an  affidavit,  similar  in  effect  to  that  of  McElroy, 
in  which  he  says  :  **I  have  not,  nor  have  I  ever  had  or 
claimed  to  have  any  lien,  pledge,  or  security  for  the  pay- 
ment of  any  of  the  demands  mentioned  in  the  defend- 
ant's affidavit,  except  by  virtue  of  the  attachment  in  this 
action." 

Before  the  motion  for  the  discharge  of  the  attachment 
was  brought  on  for  hearing,  or  disposed  of  in  any  way, 
the  Merchants'  National  Bank  commenced  a  suit  in 
equity  to  foreclose  the  lien  which  it  claimed  on  the  stock 
in  question,  alleging  that  it  had  been  pledged  to  it  by 
defendant  to  secure  certain  indebtedness.  A  day  or  two 
thereafter  Loewenberg  filed  an  additional  affidavit  in  the 
action  brought  against  him  by  the  plaintiff,  in  which  he 
stated:  **That  none  of  the  property  mentioned  in  my 
affidavit  in  the  above  entitled  cause  was  at  any  time 
pledged  to  the  Merchants'  National  Bank,  or  any  other 
firm  or  corporation,  except  Ladd  &  Bush  ;   that  none  of 
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said  property  is  or  was  held  by  the  said  Merchants'  Na- 
tional Bank,  or  any  other  person,  firm,  or  corporation  as 
security  for  said  or  any  indebtedness  ;  that  the  shares  of 
stock  of  the  Northwest  Foundry  Company  were  trans- 
ferred to  Sol  Oppenheimer  to  secure  him  in  the  sum  of 
about  $1,5,000,  which  is  due  from  me  to  him  and  Mr. 
Philip  Goldsmith,  of  New  York  City,  and  said  transfer 
was  made  in  writing  on  the  second  day  of  January,  1895, 
and  said  stock  was  then  transferred  to  him  for  said  pur- 
pose, and  he  now  holds  the  same ;  that  at  no  time  had  I 
transferred  or  caused  to  be  transferred  said  or  any  stock 
to  the  Merchants'  National  Bank  as  security,  or  other- 
wise.'* Upon  the  filing  of  this  affidavit,  the  motion  to 
discharge  the  attachment  was  necessarily  abandoned. 
But  the  referee  in  the  suit  by  the  bank  against  the  de- 
fendant to  foreclose  its  alleged  lien  upon  the  stock  refer- 
red to  having  subsequently  made  and  filed  findings  of 
fact  and  conclusions  of  law  therein  to  the  effect  that  the 
stock  in  question  was,  prior  to  the  assignment  to  the 
plaintiff"  of  the  notes  upon  which  this  action  is  based, 
pledged  to  the  bank  by  the  defendant  as  security  for  his 
indebtedness  to  it,  including  such  notes,  subject  to  a 
prior  lien  in  favor  of  Oppenheimer  for  about  $15,000, 
the  defendant  filed  another  motion  to  discharge  the  at- 
tachment, on  the  ground  that  the  affidavit  upon  which 
the  same  was  obtained  is  untrue  and  false,  and  ** because 
the  said  bank  claims  to  hold  and  has  actual  possession  of 
personal  property  of  the  said  defendant,  which  it  claims 
to  hold  as  collateral  security  for  all  of  the  indebtedness 
of  the  said  defendant  to  the  said  bank  and  the  said 
plaintiff*." 

In  support  of  this  second  motion  he  filed  an  affidavit 
in  which  he  denied  that  he  was  indebted  to  the  plaintiff" 
in  any  sum  whatever,  but  alleged  that  he  was  indebted 
to  the  bank  in  the  sum  of  about  $5,000  upon  the  notes 
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sued  on  in  this  action,  and  denied  that  the  same  had  not 
been  secured  by  any  mortgage,  lien  or  pledge  upon  real 
or  personal  property.  He  then  proceeds,  however,  to 
state  that  he  and  Oppenheimer  are  the  owners  of  the 
property  referred  to  in  his  previous  affidavits,  and  that 
the  bank  has  possession  thereof,  claiming  a  lien  thereon 
as  securjty  for  the  indebtedness  mentioned  in  the  com- 
plaint, and  that  the  plaintiff  is  but  the  representative  of 
the  bank  and  is  prosecuting  this  action  in  its  interest. 
He  then  sets  out  the  proceedings  in  the  suit  brought 
against  him  by  the  bank,  and  the  evidence  of  the  plain- 
tiff and  McElroy,  its  cashier,  given  in  such  suit,  and 
concludes  by  spying :  *'I  desire  to  state  that,  if  it  is  true, 
as  testified  to  by  Watson  and  McElroy,  that  I  transferred 
the  said  stock  to  the  said  bank,  as  collateral,  which  fact 
was  found  by  the  referee  to  be  true,  then  it  was  collateral 
for  the  full  amount  of  my  said  indebtedness  existing  at 
said  time,  of  which  the  indebtedness  herein  sued  upon 
is  a  part.  And  that,  for  the  reason  that  the  collateral 
follows  the  indebtedness,  and  for  the  further  reason  that 
the  said  Watson  really  holds  said  notes  for  the  benefit  of 
the  bank,  therefore  the  said  bank  has  security  for  its 
said  indebtedness,  and  the  said  Watson  has  security  for 
his  said  claim,  and  this  attachment  ought  to  be  set  aside 
and  held  for  naught."  A  few  days  later,  the  plaintiff, 
Watson,  filed  a  counter  affidavit,  giving  in  detail  a  state- 
ment of  the  contention  of  the  bank  and  of  himself,  the 
testimony  given  on  the  hearing  of  the  equity  case,  and 
the  report  of  the  referee  made  and  filed  therein. 

It  is  unnecessary  to  set  out  more  at  length  the  contents 
of  these  several  affidavits.  They  show  that  on  or  about 
the  twenty-sixth  of  December,  1894,  the  defendant  was 
indebted  to  the  Merchants'  National  Bank  in  a  large 
sum  of  money,  and  the  bank  opened  negotiations  with 
him  looking  to  the  securing  of  such  indebtedness  ;   that 
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on  or  about  the  seventh  of  January,  1895,  in  pursuance 
of  an  agreement  it  thought  it  had  with  him,  the  bank 
redeemed  the  stock  referred  to  in  the  several  affidavits 
from  Ladd  &  Bush,  of  Salem,  to  whom  it  had  been 
pledged  by  the  defendant  as  security  for  about  $2,000, 
and  in  this  manner  obtained  possession  thereof;  that 
immediately  thereafter  the  defendant  denied  its  right  to 
the  possession,  or  that  he  had  ever  made  an  agreement 
that  the  stock  might  be  held  as  collateral  security  for 
his  indebtedness  to  the  bank,  and  claimed  that,  pending 
his  negotiations  with  the  bank  in  relation  to  the  matter, 
he  had  transferred  the  foundry  stock  to  Oppenheimer  to 
secure  an  indebtedness  of  $15,000  due  to  him.  A  few 
days  later,  and  after  the  defendant  had  denied  the  right 
of  the  bank  to  hold  such  stock  as  collateral  security,  the 
bank  transferred  the  notes  upon  which  this  action  is 
based  to  the  plaintiflF,  its  president,  for  collection,  and 
he  thereupon  brought  this  action,  alleging  in  his  affidavit 
for  the  attachment  that  the  payment  of  such  indebted- 
ness **has  not  been  secured  by  any  mortgage,  lien  or 
pledge  upon  real  or  personal  property."  The  motion 
for  the  discharge  of  the  attachment  was  allowed,  and 
subsequently  a  judgment  was  rendered  in  favor  of  the 
plaintiff  for  the  amount  prayed  for  in  the  complaint, 
and  he  appeals,  assigning  as  error  the  sustaining  of  sucli 
motion. 

Rbvbrsed. 

For  appellant  there  was  an  oral  argument  by  Mr.  Wilr 
liam  T,  Muir,  with  a  brief  over  the  name  of  WhaUey  & 
MuiVj  to  this  effect : 

We  claim  that  the  bank  did  not  have  any  security, 
within  the  meaning  of  the  attachment  law,  for  its  right 
to  the  collateral  stocks  was  disputed  by  both  Loewenberg 
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and  his  friend  Oppenheimer.  The  word  * 'secured"  must 
mean  an  admitted  security— ^not  one  that  is  denied.  No 
claim  of  a  pledge  which  must  be  established  in  a  suit, 
and  against  the  opposition  of  the  supposed  pledgor,  is  a 
''security." 

The  indebtedness  of  Loewenberg  was  in  the  form  of 
five  notes,  and  an  overdraft.  Four  of  these  notes  were 
transferred  to  plaintiff  by  indorsement,  for  value,  without 
recourse,  and  he  executed  an  agreement  to  pay  to  the 
bank  the  entire  amount  collected,  less  expenses,  with  this 
special  clause:  "I  do  hereby  declare  *  *  *  that  I 
accept  said  notes  with  the  express  understanding  that  I 
acquire  no  interest  by  said  transfer  in  any  pledge  or 
collateral  security  whatever."  Now,  it  is  evident  that 
plaintiff  had  no  security,  unless  he  is  to  be  charged  with 
it  because  his  assignor  had  control  of  these  stocks  at  the 
time  the  notes  were  indorsed,  and  in  spite  of  the  fact  that 
he  never  had  possession  or  control  of  them.  It  is  con- 
tended that  the  bank  had  security,  therefore  the  assignee 
of  these  notes  had,  under  the  rule  that  security  is  an  ac- 
cessory and  follows  the  principal.  This  rule  is  designed 
to  preserve  the  integrity  and  facilitate  the  transfer  of 
negotiable  instruments  ;  it  never  was  intended  to  impair 
the  value  of  commercial  paper,  or  affect  its  free  negotia- 
bility. It  does  not  become  a  part  of  the  contract  of 
pledge  between  the  pledgor  and  pledgee.  The  complete 
ownership  of  collateral,  so  far  as  it  is  necessary  to  protect 
full  payment  of  the  principal  debt,  is  in  the  pledgee  ;  but 
the  complete  ownership  of  the  principal  obligation  is  in 
the  payee. 

The  contract  of  pledge  does  not  alter  the  contract 
embodied  in  the  principal  note.  As  between  the  origi- 
nal parties  (we  do  not  speak  of  third  persons  with 
equities)  the  principal  note  may  be  transferred  with  or 
without  the  pledge.     In  neither  instance  can  the  pledgor 
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complain.  If  the  note  is  transferred  with  the  security, 
so  that  the  transferee  receives  title  to  both,  no  harm  is 
done.  The  original  contract  of  pledge  contemplated 
this.  If  the  tr^uiafer  is  made  without  the  security,  the 
pledgor  is  benefited,  and  the  person  receiving  the  naked 
note  cannot  complain  if  he  agreed  to  so  receive  the  note 
freed  from  the  collateral.  No  difficulty  can  arise  out  of 
this  branch  of  the  case  if  it  is  remembered  that  the  rule, 
the  security  follows  the  principal,  arises  out  of  the  law 
of  negotiable  instruments,  and  not  out  of  the  contract 
of  pledge.  The  depositor  of  collateral  as  security  for  a 
debt  can  complain  of  a  misuse,  but  not  of  a  nonuse  of 
the  paper.  The  rule  that  the  note  or  debt  is  the  princi- 
pal and  the  security  an  accessory  has  never  been  and 
cannot  be  invoked  by  the  original  parties  to  a  transac- 
tion. It  can  only  be  applied  when  a  third  person  seeks 
to  enforce  a  secured  obligation  which  has  been  trans- 
ferred to  him  without  a  formal  assignment  of  or  delivery 
of  possession  of  the  collateral,  or,  in  some  instances, 
when  a  third  person  claims  the  benefit  of  a  security  he 
has  never  received,  but  which  by  reason  of  his  owner- 
ship of  the  debt  he  was  entitled  to  receive. 

Let  us  suppose  that  the  bank  owned  five  separate 
promissory  notes  executed  by  the  defendant,  and  was  in 
undisputed  possession  of  this  stock  as  collateral  se<jurity 
for  all  the  indebtedness.  The  plaintiff*,  at  the  time  of 
receiving  an  assignment  of  the  four  notes  now  owned  by 
him,  knew  of  the  existence  of  this  collateral.  He  ac- 
cepted them  without  recourse,  and  upon  the  express 
agreement  that  he  was  not  to  share  or  have  any  interest 
in  the  collateral.  Each  of  these  notes  constituted  a  sepa- 
rate and  distinct  contract,  governed  by  the  law  of  nego- 
tiable instruments.  The  contract  of  pledge  was  separate 
and  distinct.  The  bank  sold  and  plaintiff  bought  four 
of  these  notes,  without  the  security.     Evidently,  neither 
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plaintiflF  nor  the  bank  can  complain,  and  Loewenberg 
cannot  object,  for  his  collaterals  are  now  held  for  about 
half  the  debt  for  which  he  deposited  them.  The  contract 
of  pledge  was  that  the  bank  might  dispose  of  the  stock, 
retain  the  full  amount  of  its  debt,  and  return  the  surplus  ; 
more  than  that  he  could  not  insist  upon.  The  claim  of 
the  defendant  cannot  be  supported  by  legal  reasoning. 
We  believe  it  would  be  difficult  to  find  any  authority 
holding  that  the  laws  permitting  an  attachment,  in  any- 
wise restricted  the  full  negotiability  of  promissory  notes. 

The  transfer  from  the  bank  to  Watson  was  absolute, 
and  passed  the  entire  legal  ownership  and  equitable  in- 
terest. The  remedy  of  the  bank  was  thereafter  against 
Watson  on  his  obligation  to  it :  Sloan  v.  Woodivardj  25 
Or.  223. 

A  person  holding  collateral  security  for  the  payment 
of  a  debt  may  waive  the  security  and  attach  :  Libby  v. 
Cushman^  29  Me.  429 ;  Buck  y.Ingersoll,  62  Mass.  226. 

On  proceedings  to  dissolve  an  attachment  the  traverse 
of  the  averments  of  the  plaintiff's  affidavit  must  be  ex- 
plicit, direct,  and  complete,  in  like  manner  as  an  answer 
to  a  complaint  in  an  ordinary  action,  and  must  be  tested 
by  the  same  rules  of  pleading  :  1  Wade,  Attach.  §§  276- 
279;  Hansen  v.  Doherty,  1  Wash.  St.  461;  Godbe-Pitts 
Drug  Co.  v.  Allen,  8  Utah,  117 ;  Dolan  v.  Armstrong,  35 
Neb.  339;  Jenkins  v.  Richardson,  71  Fed.  365. 

For  respondent  there  was  an  oral  argument  by  Mr. 
Lewis  B.  Cox,  with  a  brief  over  the  name  of  Cox,  Cotton, 
Teal  &  Minor,  to  this  effect : 

Taking  the  case  presented  by  the  appellant  in  its  most 
favorable  view  for  him,  we  find  by  reference  to  the 
printed  abstract  the  fact  to  be  clearly  established  that 
on  the  seventh  day  of  January,  1895,  the  Merchants' 
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National  Bank,  which  then  held  the  notes  in  suit,  had 
as  collateral  for  them  and  other  indebtedness  owing  by 
the  respondent  securities  worth  to  the  bank  at  least 
♦5,000 ;  and  the  two  questions  raised  by  this  appeal  are 
as  to  whether  or  not  this  security  inhibited  the  appellant 
from  taking  out  a  writ  of  attachment,  and  whether  or 
not  the  legality  of  the  issuance  of  the  writ  can  be  chal- 
lenged upon  motion  and  afl5davit.  We  present  our  argu- 
ment in  inverse  order. 

This  case  is  not  ruled  by  that  of  Bank  v.  MuUaney, 
29  Or.  268.  The  facts  involved  in  that  case  were  that 
the  attachment  had  been  issued  upon  papers  which  were 
regular  in  form,  upon  a  demand  which  was  undeniably 
attachable,  and  where  there  was  no  objection  urged  as 
to  any  of  the  proceedings  connected  with  the  application 
for  or  issuance  of  the  writ.  The  motion  made  to  dis- 
charge the  attachment  was  interposed  by  the  defendant, 
and  the  sole  ground  suggested  by  him  was  that  in  the 
execution  of  the  writ  the  ofl5cer  had  levied  upon  property 
which  belonged  to  another  than  himself.  The  court  cor- 
rectly determined  that  this  sort  of  an  application  would 
not  lie,  and  a  very  sufficient  reason  may  have  been  that 
adequate  provision  was  made  elsewhere  in  our  statutes 
for  the  relief  of  the  owner  of  the  property,  while  the 
defendant  in  the  suit  had  not  been  injured  by  the  execu- 
tion of  the  writ,  and  consequently  had  no  grievance  to 
prefer.  In  line  with  this  decision  are  the  cases  of  Lang- 
don  V.  Conklin,  10  Ohio  St.  439 ;  Mitchell  v.  Skinner,  17 
Kan.  563.  The  citation  made  by  the  court  to  Drake  on 
Attachment  should  have  been  taken  with  qualifications, 
because  a  consideration  of  the  subject  then  under  the 
view  of  the  author  will  show  that  he  was  treating  of 
attachments  irregularly  issued.  This  is  not  a  case  of 
that  character.  Here  the  writ  was  iqjuprovidently  issued, 
which  is  a  very  different  thing,  amounting,  as  it  does, 
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to  an  abuse  of  the  process  of  the  court,  which  may  be 
brought  before  the  court  by  motion  and  aflSdavit,  and 
which  the  court  will  always  correct  by  examining  into 
the  matters  alleged  to  constitute  the  abuse,  in  case  the 
charge  is  substantiated. 

A  motion  to  dissolve  supported  by  affidavits,  bringing 
in  matters  dehors  the  record,  will  lie  against  a  writ  of  at- 
tachment improvidently  issued  :  Drake,  Attach.  (6  ed.), 
§§  397^00;  1  Wade,  Attach.  (1  ed.),  §  276;  Waples, 
Attach.  (1  ed.),  p.  426 ;  Elliott  v.  Jackson,  3  Wis.  [649] , 
571 ;  Orton  v.  Noonan,  27  Wis.  572 ;  Morgan  v.  Avery,  7 
Barb.  656;  Kinney  v.  Wallace,  36  Cal.  462;  Beaiidry  v. 
Vache,  45  Cal.  3  ;  Gessner  v.  Palmateer,  89  Cal.  89  ;  Fisk 
V.  French,  114  Cal.  400 ;  Lambden  v.  Bowie,  2  Md.  334 ; 
Qover  v.  Barnes,  15  Md.  576 ;  Branson  v.  Shinn,  13  N.  J. 
L.  250;  Phillipsburg  Bank  v.  Lackawanna  Ry.  Co.,  27  N. 
J.  L.  206  ;  Boyes  v.  Copjnnger,  2  Yeates,  276 ;  Jordan  v. 
Hazard,  10  Ala.  221. 

The  notes  in  suit  had  been  secured  by  a  pledge  of 
stocks,  and  the  affidavit  for  attachment  was  false  in  fact, 
as  the  affidavits  of  Watson  and  McElroy  show. 

The  bank  and  appellant  could  make  no  deal  between 
themselves  for  the  waiver  of  the  securities  so  as  to  clear 
the  way  for  an  attachment  without  respondent's  assent : 
Largey  v.  Chapman,  18  Mont.  563  (46  Pac.  808). 

The  appellant  attempts  to  justify  his  action  on  the 
score  that  when  the  bank  transferred  to  him  the  notes 
it  reserved  the  collateral  to  apply  upon  other  demands, 
and  consequently  that  the  notes  in  suit  were  not  secured 
to  him.  This,  however,  is  not  in  accord  with  the  statute, 
or  the  principles  of  law  applicable  to  pledges.  The  debt 
was  secured  in  whosoever  hands  it  rested  ;  and  the  ques- 
tion as  to  whether  or  not  the  holder  of  the  debt,  as  be- 
tween himself  and  his  assignor,  had  security  to  which 
he  might  look,  is  not  germane  to  the  matter  under  con- 
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sideration.  The  deal  between  appellant  and  the  bank 
was  of  course  nothing  more  nor  less  than  a  mere  juggle, 
resorted  to  in  the  interest  of  the  bank  to  give  it  by  indi- 
rection a  right  which  it  could  not  exercise  directly.  Ap- 
pellant was  president  of  the  bank,  took  a  straw  assign- 
ment, instituted  his  action  in  the  interest  of  the  bank, 
and  the  bank  is  to  get  the  fruits  of  his  proceeding — ap- 
ples of  Sodom,  however,  as  they  will  prove  to  be.  The 
proposition  therefore  is,  in  reality,  whether  or  not  the 
Merchants'  National  Bank,  having  taken  collateral  for 
its  entire  indebtedness,  could  disassociate  the  collateral 
from  its  connection  with  any  part  of  the  indebtedness, 
and  waiving  its  lien  as  to  that  indebtedness  secure  a  new 
and  additional  lien  by  an  attachment,  while  it  still  held 
the  collateral  to  cover  the  balance  of  the  debt.  We  do 
not  think  the  court  will  hesitate  to  say  that  this  could 
not  be  done.  Certainly  the  bank  t^ould  not  clear  itself 
of  the  inhibition  against  an  attachment  raised  by  its 
holding  this  security  in  any  other  way  than  by  divesting 
itself  of  the  collateral,  and  this  could  be  accomplished 
only  by  returning  it  to  the  respondent,  and  his  accepting 
it ;  nor  could  an  assignee  get  any  better  right :  Largey 
V.  Chapman  (Mont.),  46  Pac.  808. 

In  states  having  statutes  like  ours,  the  policy  of  the 
law  is  to  require  the  attaching  creditor  to  have  first  ex- 
hausted his  security,  provided  it  had  not  been  rendered 
worthless  by  the  act  of  him  who  deposited  it :  1  Wade, 
Attach.  §  19. 

Mr.  Justice  Bban,  after  making  the  foregoing  state- 
ment of  the  facts,  delivered  the  opinion  of  the  court. 

1.  It  appears  from  this  statement  of  the  case  that 
the  defendant  sought  to  have  the  attachment  discharged 
by  a  traverse  of  the  facts  alleged  in  plaintiff's  affidavit. 
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In  such  case  the  rule  is  well  settled  that,  whatever  the 
method  of  procedure  may  be,  the  traversing  aflSdavit  or 
plea  must  deny  every  statutory  ground  alleged  in  the 
procuring  affidavit  in  as  direct  and  explicit  terms  as  if  it 
were  an  answer  to  a  complaint,  and  must  be  tested  by 
the  same  rules  of  pleading.  *'The  denial  of  the  grounds 
of  attachment,  as  alleged  in  the  affidavit,"  says  Mr. 
Wade,  "should  be  positive,  clear,  and  explicit.  What- 
ever be  the  technical  mode  of  procedure,  whether  by 
plea  in  abatement,  as  at  common  law,  or  by  a  statutory 
pleading  in  the  nature  of  a  plea  in  abatement,  as  in  the 
State  of  Missouri,  the  paper  filed  in  the  case  must  pos- 
sess the  essential  features  of  good  pleading  under  the 
Code.  Where  the  mode  was  by  plea  in  abatement,  it 
was  held  that  the  plea  would  be  held  bad  on  demurrer 
where  two  distinct  grounds  were  alleged.  In  this  the 
rule  of  pleading  at  common  law  is  followed,  as  such 
pleas  are  held  demurrable  for  duplicity  when  two  dis- 
tinct matters,  each  of  which  i^  sufficient,  are  pleaded  at 
the  same  time,  either  in  abatement  or  in  bar.  But  the 
plea  in  abatement  in  attachment  suits  is  open  to  a  more 
serious  objection,  where  it  fails  to  deny  distinctly  the 
allegations  of  the  affidavit.  As  we  have  seen,  a  denial 
of  some  of  the  allegations  in  the  allegation  practically 
leaves  those  undenied  for  the  purpose  of  the  traverse,  as 
though  they  were  confessed.  It  will,  therefore,  be  fatal 
to  the  plea  where  one  of  the  grounds  is  not  traversed,  or 
even  where  what  may  be  regarded  as  one  of  two  phases 
of  the  same  fact  is  passed  over,  without  denial,  though 
the  other  phase  is  put  in  issue  :"  1  Wade,  Attach.  §  279. 
See,  also,  3  Enc.  PI.  &  Prac.  78 ;  Hornick  Drug  Co.  v. 
Lane,  1  S.  D.  129  (45  N.  W,  329);  Hansen  v.  Doherty,  1 
Wash.  St.  461  (25  Pac.  297);  Keith  v.  Stetter,  25  Kan. 
100 ;  McFarland  v.  Claypool,  128  111.  397  (21  N.  E.  587); 
Bane  v.  Keyes,  115  Mich.  244  (73  N.  W.  230).     Now, 
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tested  by  these  rules,  it  seems  clear  that  the  traversing 
affidavits  of  the  defendant  are  insufficient.  He  does  not, 
at  any  time,  deny  the  allegations  of  the  affidavit  for  the 
writ,  or  allege  that  the  indebtedness  sued  upon  is  secured. 
He  bases  his  motion  entirely  upon  the  ground  that  the 
plaintiff's  assignor  claims  that  it  had  the  right  to  hold 
certain  property  in  its  possession  as  collateral  security 
for  such  indebtedness ;  and,  while  he  does  not  admit 
the  validity  of  such  claim,  his  contention  is  that,  if  it  is 
true,  the  attachment  should  be  discharged.  This,  we 
think,  is  not  a  sufficient  showing  to  justify  the  court  in 
allowing  the  motion. 

2.  The  statute  authorizes  a  writ  of  attachment  in  an 
action  on  contract  for  the  direct  payment  of  money,  and 
which  is  not  secured  by  mortgage,  lien,  or  pledge  upon 
real  or  personal  property,  or,  if  so  secured,  when  such 
security  has  been  rendered  nugatory  by  the  act  of  the 
defendant :  Hill's  Ann.  Laws,  §  144.  By  this  statute 
the  creditor  holding  such  a  security  is  denied  the  right  to 
the  summary  process  of  attachment ;  but  it  must  be  an 
admitted  security,  and  not  one  the  validity  of  which  is 
denied  by  the  defendant,  and  which  can  only  be  enforced, 
if  at  all,  at  the  end  of  a  lawsuit:  Porter  v.  Brooks,  35 
Cal.  199. 

3.  If  the  defendant  in  this  case  had  admitted  the 
claim  of  the  bank,  his  motion  would  probably  have  been 
well  taken,  but  this  he  did  not  do.  In  the  first  affidavit 
filed  by  him  he  simply  shows  that  the  bank  has  posses- 
sion of  certain  property,  which  it  claims  to  hold  as  se- 
curity for  the  indebtedness  sued  on,  but  does  not  admit 
the  validity  of  such  claim.  In  the  second  affidavit  he 
expressly  swears  that  the  stock  never  was  pledged  to  the 
bank,  and  that  it  never  had  any  lien  or  claim  thereon 
whatever.  It  was  not  until  after  the  suit  brought  by 
the  bank  against  him  had  been  tried  out,  and  the  find- 
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ings  of  the  referee  made  to  the  effect  that  the  bank's  con- 
tention was  in  part  true,  that  he  ever  conceded,  even  in 
a  qualified  way,  that  his  indebtedness  to  the  bank  was 
secured ;  and  his  statement  then  was  that,  if  the  testi- 
mony of  the  witnesses  in  behalf  of  the  bank,  or  the  find- 
ings of  the  referee  in  the  equity  suit  are  true,  and  that 
the  bank  did  in  fact  have  the  right  to  hold  such  stock  as 
collateral  security,  then,  and  in  that  event,  the  indebted- 
ness sued  upon  was  secured,  and  the  attachment  ought 
to  be  discharged ;  although  he  does  not  admit  the  claim 
or  contention  of  the  bank.  Under  these  circumstances, 
we  think  the  showing  made  by  him  was  insufficient  to 
authorize  the  discharge  of  the  attachment,  and  that  the 
court  erred  in  sustaining  such  motion .  The  judgment 
of  the  court  below  is  therefore  reversed,  and  the  cause 
remanded,  with  directions  to  overrule  the  motion  to  dis- 
charge the  attachment,  and  for  such  further  proceedings 
as  may  be  proper  in  the  matter. 

Reversed. 


Decided  19  July,  1889. 
COKBAD  V.  PACIFIC  PACKING  CO. 

[49  Pac.  65© ;  52  Pac.  1184 ;  57  Pac.  1021.] 

1.  Amending  Decreb  on  Appeal.— A  decree  cannot  be  amended  on  motion  of 

a  party  who  did  not  appeal,  since  the  Jurisdiction  of  the  supreme  court  is 
confined  to  the  revising  of  final  decisions  appealed  fl*om. 

2.  Amending  Record  After  Appeal,  Has  Been  Perfected.*— Whether  a 

transcript  in  the  supreme  court  should  be  amended  by  adding  a  nunc  pro 
time  order,  made  by  the  trial  court  after  the  appeal  had  been  perfected,  Is  con- 
sidered but  not  decided. 

8.  Who  is  an  Adverse  Party  to  an  Appeal.— A  defendant  whose  mortgage 
is  upheld  by  a  decree  in  a  suit  to  set  aside  several  mortgages  Is  a  necessary 
party  to  an  appeal  by  a  co-defendant  whose  prior  mortgage  is  held  invalid, 
and  must  be  served  with  notice  of  such  appeal,  under  Section  537  of  Hiirs 
Ann.  Laws. 


♦Note.— See  State  ex  rel,  v.  EsteSf  ante^  p.  197,  and  Washburn  v.  Interstate  In- 
vestment^  Ob.,  26  Or.  486. 
34  Or.— 22. 
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From  Multnomah  :     Henry  E.  McGinn,  Judge. 

Suit  by  Peter  Conrad  and  others  against  the  Pacific 
Packing  Co.,  a  corporation,  and  others,  for  the  appoint- 
jnent  of  a  receiver,  and  to  wind  up  the  affairs  of  defend- 
ant corporation.  From  the  decree  said  corporation  and 
other  defendants  appealed. 

A  mortgagee  who  had  not  appealed  filed  a  motion  to 
have  the  decree  amended  as  to  him,  which  was  denied ; 
whereupon  he  procured  a  nun^.  pro  tunc  order  in  the  trial 
court,  making  the  desired  correction,  and  then  moved 
for  permission  to  add  such  order  to  the  transcript.  This 
was  not  finally  decided,  being  reserved  for  the  final 
hearing,  which  was  never  reached,  however,  as  the 
respondents  moved  for  and  secured  a  dismissal. 

Motion  Overruled  ;   Appeal  Dismissed. 


Decided  26  July,  1897. 

On  Motion  to  Modify  Decree. 

[19  Pac.  668.] 

Mr.  Jos.  N.  Teal  for  the  motion. 

Mr.  Allan  R.  Joy,  contra. 

Per  Curiam.  This  is  a  motion  by  a  judgment  cred- 
itor of  the  defendant  to  correct  a  decree  against  it.  The 
material  facts  are  that  plaintiffs,  as  stockholders,  brought 
a  suit  against  the  Pacific  Packing  Company,  an  alleged 
insolvent  corporation,  for  the  appointment  of  a  receiver, 
and  to  wind  up  its  aff'airs,  whereupon  P.  Selling  and 
other  creditors  were   made  parties  -defendant.     Issues 
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having  been  joined,  the  evidence  was  taken,  from  which 
the  court  found  that  on  December  17,  1892,  the  corpora- 
tion, being  the  owner  in  fee  of  certain  real  property,  exe- 
cuted a  mortgage  thereon  to  secure  the  sum  of  $1,700, 
wl\ich  was  duly  assigned  to  the  defendant,  Charles  W. 
La  Barre  ;  that  on  December  28, 1895,  P.  Selling,  having 
commenced  an  action  against  the  said  corporation  to  re- 
cover the  sum  of  $700,  and  interest,  caused  its  property 
to  be  attached,  and  thereafter  obtained  a  judgment  for 
the  amount  demanded ;  that  on  February  13,  1896,  the 
corporation  executed  its  mortgage  to  one  Mary  Young 
upon  certain  property ;  that  she  duly  assigned  the  same 
to  the  Commercial  National  Bank,  and  that  the  amount 
due  thereon  is  the  sum  of  $3,000.  And  the  court  there- 
upon decreed  that  the  property  of  the  corporation  be  sold, 
and  out  of  the  proceeds  there  be  paid  :  (1)  To  Charles 
W.  La  Barre,  the  sum  of  $1,700  ;  (2)  to  the  Commercial 
National  Bank,  the  sum  of  $3,000  ;  and  (3)  that  the  bal- 
ance be  distributed  pro  rata  among  all  bona  fide  creditors 
of  the  Pacific  Packing  Company. 

From  this  decree  the  corporation  and  other  defendants 
appeal ;  but,  after  the  time  had  elapsed  for  taking  an 
appeal,  Selling  discovered  that  the  lien  of  his  judgment 
was  made  by  the  decree  subordinate  to  the  lien  of  the 
Commercial  National  Bank.  He  therefore  moves  to 
amend  the  decree,  contending  that  the  failure  of  the  trial 
court  to  provide  therein  for  the  application  of  the  pro- 
ceeds of  the  sale  of  the  property  of  the  corporation  ac- 
cording to  its  findings  of  fact  was  an  inadvertent  omis- 
sion, and  that,  the  cause  having  been  brought  here,  this 
court  possesses  plenary  power  to  correct  the  error  com- 
plained of,  notwithstanding  his  failure  to  take  an  appeal. 

1.  The  jurisdiction  of  this  court  is  restricted  to  the 
revision  of  the  final  decisions  of  the  circuit  courts 
brought  here  by  appeal ;  and,  this  being  so,  it  is  evident 
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that  the  decree  in  this  cause  cannot  be  modified  until 
the  final  hearing  on  the  merits,  and  then  only  as  to  the 
parties  to  the  appeal ;  and,  inasmuch  as  the  motion  con- 
templates a  modification  of  the  decree  in  the  interest  of 
a  defendant  not  a  party  to  the  appeal,  it  follows  that  the 
motion  must  be  denied,  and  it  is  so  ordered. 

Motion  Denied. 


Decided  14  March,  1886. 

On  Motion  to  Amend  Transcript. 

[62  Pac.  11S4.1 

Mr,  Joseph  N.  Teal  for  the  motion. 

Mr.  Wallis  Nash,  contra. 

Per  Curiam.  2.  This  is  a  motion  for  leave  to  add 
to  the  transcript  of  the  cause  a  nunc  pro  tunc  order  of 
the  trial  court,  modifying  the  conclusions  of  law  and 
the  decree  based  thereon.  It  appears  that  said  court, 
after  the  appeal  was  perfected,  upon  motion  of  P.  Sell- 
ing, a  judgment  creditor  of  defendant,  made  an  order 
correcting  an  error  in  its  findings  and  decree  so  as  to 
show  that  the  lien  of  Selling's  judgment,  first  decreed 
to  be  inferior  and  subsequent  to  the  lien  of  a  mortgage 
held  by  the  Commercial  National  Bank  upon  defendant's 
property,  is  in  fact  superior  and  prior  thereto,  and  there- 
upon decreed  a  sale  of  defendant's  property  and  an  appli- 
cation of  the  proceeds  arising  therefrom  in  such  a  manner 
as  to  prefer  the  judgment  to  said  mortgage.  Counsel 
for  Selling  seek  to  have  this  order  made  a  part  of  the 
transcript,  contending  that  the  court  below  had  power, 
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notwithstanding  the  term  at  which  the  decree  was  rend- 
ered had  expired,  and  that  an  appeal  had  been  perfected, 
to  amend  the  record  so  as  to  make  it  speak  the  truth ; 
while  counsel  for  appellant  insists  that  Selling  by  his 
motion  sought  to  correct  a  judicial  error,  and  not  to 
make  the  decree  conform  to  the  decision  of  the  court ; 
that  the  conclusion  of  law  as  first  found  by  the  court  is 
one  of  the  alleged  errors  of  which  appellant  complains, 
and  hence,  after  the  appeal  was  perfected,  the  trial  court 
was  without  jurisdiction  to  make  the  amendment.  The 
authorities  are  somewhat  conflicting  as  to  the  right  of  a 
trial  court  to  amend  its  record  after  an  appeal  has  been 
perfected,  in  view  of  which  we  deem  it  expedient  to 
deny  the  motion,  with  leave,  however,  to  reargue  it  upon 
the  trial  of  the  cause  upon  the  merits.     It  is  so  ordered. 

Motion  Postponed. 


Decided  17  July,  1899. 

On  Motion  to  Dismiss  the  Appeal. 

(67  Pac.  1021.) 

Messrs.  Joseph.  N,  Teal,  Raphael  Citron  and  Michael  G, 
Mxinly  for  the  motion. 

Mr.  Geo.  G.  Bingham,  contra. 

Mr.  Justice  Moore  delivered  the  opinion. 

This  is  a  motion  to  dismiss  the  appeal.  One  of  the 
objects  of  the  suit  is  to  set  aside  certain  mortgages  ex- 
ecuted by  the  defendant  the  Pacific  Packing  Company, 
an  insolvent  corporation,  which,  if  valid,  are  liens  upon 
its  real  property  to  secure  the  respective  sums  in  the 
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order  stated,  and  in  favor  of  the  following  named  de- 
fendants:  (1)  Charles  W.  La  Barre,  $1,700;  (2)  Allen 
R.  Joy,  $6,500;  and  (3)  Mary  Young,  $3,500.  The 
answer  alleges  that  Mary  Young's  mortgage  was  given 
to  indemnify  her  for  liability  assumed  as  security  on  a 
note  of  $3,000  executed  by  the  corporation  to  the  Com- 
mercial National  Bank  of  Portland,  to  which  the  mort- 
gage had  been  assigned  as  collateral  security.  No  for- 
mal order  was  made  by  which  said  bank  became  a  party, 
but  it  appeared  by  counsel,  and  the  court  finds  that  it 
submitted  itself  to  the  jurisdiction  of  the  court.  The 
cause  being  at  issue,  was  tried,  and  from  the  evidence 
taken  the  court  found  that  Joy's  mortgage  was  invalid, 
and  decreed  that  the  real  and  personal  property  of  the 
corporation  be  sold,  and  that  the  proceeds  arising  there- 
from be  applied  as  follows :  (1)  To  La  Barrels  mort- 
gage, the  sum  of  $1,700;  (2)  to  the  Commercial  Na- 
tional Bank,  $3,000  and  interest;  and  (3)  to  the  other 
bona  fide  creditors  of  the  corporation  pro  rata,  those  hav- 
ing securities  or  prior  liens  being  first  entitled  to  the 
benefit  thereof.  From  such  portions  of  the  decree  as 
affect  the  validity  of  Joy's  mortgage,  a  part  of  the  de- 
fendant's attempt  to  appeal,  but  failed  to  serve  the  notice 
thereof  upon  the  Commercial  National  Bank  or  Mary 
Young.  The  respondents'  motion,  one  ground  of  which 
is  "that  the  notice  of  appeal  has  not  been  served  upon 
all  of  the  adverse  parties,"  was  heretofore  orally  over- 
ruled, with  leave,  however,  to  reargue  it  at  the  trial  of 
the  case  on  its  merits. 

3.  An  appeal  is  taken  by  the  appellants  causing  a 
notice  to  be  served  on  the  adverse  party:  Hill's  Ann. 
Laws,  §  537.  An  adverse  party,  within  the  meaning 
of  this  section,  is  a  party  whose  interest  in  relation  to 
the  judgment,  or  decree,  appealed  from  is  in  conflict 
with  the  modification,  or  reversal,  sought  by  the  ap- 
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peal :  Lillienthal  v.  Caravita^  15  Or.  339  (15  Pac.  280); 
Hamilton  v.  Blair,  23  Or.  64  (31  Pac.  197);  The  Victo- 
rian, 24  Or.  121  (41  Am.  St.  Rep.  838,  32  Pac.  1040); 
Moody  V.  Miller,  24  Or.  179  (33  Pac.  402);  Jackson  County 
V,  Bloomer,  28  Or.  110  (41  Pac.  930);  Oshorn  v.  Logus,  28 
Or.  302  (37  Pac.  456);  Stuller  v.  Baker  County,  30  Or.  294 
(47  Pac.  294);  Alliance  Trust  Co.  v.  O'Brien,  32  Or.  333 
(50  Pac.  801) .  If  the  decree  appealed  from  should  be  re- 
versed, and  one  entered  here  restoring  the  lien  of  Joy's 
mortgage,  it,  being  prior  in  time,  would  become  superior 
in  right  to  the  lien  of  the  Commercial  National  Bank,  in 
which  case  the  interests  of  the  latter  would  necessarily 
be  in  conflict  with  such  reversal ;  and,  neither  the  bank 
nor  its  assignor  having  been  served  with  the  notice,  it 
follows  that  the  appeal  must  be  dismissed. 

Appeal  Dismissed. 


Argued  14  December,  1808;  decided  23  January,  1899. 
HUDDIiESTON  v.  CITY  OF  EUGENE. 

[4S  L.  R.  A.  444;  66  Pac.  868.] 

1.  TiTLB  TO  Land  in  Pitblic  8TRBET8.t— In  view  of  Section  4184,  HUVs  Ann. 

Laws,  providing  that  when  a  street  is  vacated  the  land  theretofore  so  used 
shall  vest  In  the  abutting  owners,  the  public  has  only  an  easement  In  such 
land:  McQuaid  v.  Portland^  etc.  Ry.  Cb.,  18  Or.  237  and  Larkin  v.  Terwilliger, 
22  Or.  97,  cited. 

2.  Changing  Roads  into  Streets— Additional  Servitude.*— The  conver- 

sion of  a  county  road  into  a  city  street  does  not  impose  an  additional  servi- 
tude on  the  land  occupied  by  the  road,  requiring  additional  compensation  to 
be  made  to  the  owner  of  the  fee,  under  the  State  Ck>nstitutlon,  Article  I,  g  18, 
prohibiting  the  taking  of  private  pi«perty  for  public  use  except  on  payment 
of  a  Just  compensation  to  the  owner. 


fNoTE.— On  this  subject  see  note  to  Chicago^  etc,  Ry,  Co.  v.  MUwaukeef  etc.  Ry, 
Cb.,  flO  Am.  St.  Rep.,  p.  142  (37  L.  R.  A.  866);  People  v.  Fom,  20  Am.  St.  Rep.  587. 

*See  the  following  cases  on  the  question  What  Use  of  a  Street  or  Highway 
Constitutes  an  Additional  Servitude  for  wlilch  Compensation  must  be  made. 

City  Street  Railways.— filtote  ex  rel.  v.  Trenton  Past,  Ry,  Cb.,  8  L.  R.  A. 
129;  TaggoTt  v.  Newport  St,  Ry,  Oo.,  7  L.  R.  A.  206;  Iktst  Bad  Ry.  Go.  v.  DoyU,  9 
L.  R.  A.  100, 17  Am.  St.  Rep.  938 ;  Koch  v.  North  Avenue  R.  R.  Cb.,  15  L.  R.  A.  377; 
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8.  Pipes  and  Sewers  not  a  New  SERvrTUDE.—The  use  of  a  street  for  layin^f 
pipes,  and  constructing  drains,  sewers,  and  culverts,  does  not  Impose  an  addi- 
tional servitude  on  the  land,  so  as  to  prevent  the  conversion  of  a  public  road 
Into  a  city  street  without  additional  compensation  to  the  owner  of  the  fee. 

4.  Street  Improvement  not  a  New  Servitude.— The  feet  that  adjacent 
property  Is  liable  to  assessment  for  maintaining  and  improving  the  street 
does  not  constitute  an  additional  servitude  for  which  additional  compensa- 
tion must  be  made  as  a  condition  of  changing  a  country  roctd  into  a  city 
street. 

6.  Eminent  Domain.— Prescribed  proceedings  for  condemning  private  property 
for  public  use  must  always  be  strictly  pursued. 

6.  Charter  of  Eugene.— Sections  90  and  98  of  the  charter  of  the  City  of  Eugene 

(Laws,  1880,  p.  273),  construed. 

From  Lane  :    J.  C.  Fullerton,  Judge. 

This  is  a  suit  by  S.  A.,  Huddleston,  to  enjoin  the 
Marshal  of  the  City  of  Eugene  from  selling  certain  real 
property  to  satisfy  an  assessment  for  an  alleged  street 
improvement.  The  material  facts  are  that  plaintiflF,  as 
executrix  of  the  last  will  and  testament  of  James  Hud- 
dleston, deceased,  is  entitled  to  the  possession  of  a  tract 
of  agricultural  land,  upon  the  north  side  of  which  ,the 
County  Court  of  Lane  County  located  and  constructed  a 
county  road ;  that  subsequent  to  the  establishment  of 
said  road  the  legislative  assembly  passed  an  act  incor- 
porating the  City  of  Eugene,  whereby  said  premises  were 


JVote  in  17  L.  R.  A.  p.  477;  Oans  M/g.  Cb.  v.  8t.  LouU,  etc.  R,  R,  Cb.,  18  L.  R.  A.  3S0, 
35  Am.  St.  Rep.  706;  Note  In  16  Am.  St.  Rep.  p.  613;  State  ex  rel.  v.  Jeraey  CfUp,  26 
L.  R.  A.  281;  Chicago  tt  Oil.  R.  R.  Co,  v.  Whiting,  etc,  St.  R.  R.  Cb,.  26  L.  R.  A.  337, 
47  Am.  St.  Rep.  26i;  Rafferty  v.  Central  Trac.  Co.,  30  Am.  St.  Rep.  763;  PentuyV- 
vania  R,  R.  Co.  v.  Mmttgomery  Pass.  Ry.  Co.,  27  L.  R.  A.  766,  46  Am.  St.  Rep.  659 ; 
Green  v.  CUy  Ry.  Co.,  44  Am.  St.  Rep.  288;  C.  B.  <&  Q.  R.  R.  Co.  v.  West  Chicago 
R.  R.  Co.,  29  L.  R.  A.  485;  Taylor  v.  P(yrtsmo%Uh  St.  Ry.  Co.,  M  Am.  St.  Rep.  216; 
Zehren  v.  Milwaukee  Elec.  Ry.  C\».,  (H  A^.  St.  Rep.  844,  41  L.  R.  A.  875. 

F)lecthic  Suburban  Freight  and  Passenger  Railways,— P<?niMy/- 
vanui  R.  R.  Co.  v.  Montgomery  Pass.  Ry.  Cb.,  46  Am.  St.  Rep.  050,  27  L.  R.  A.  766 ; 
Chicago  &  N.  W.  Ry.  Co.  v.  Milwaukee  dk  Racine  Ry.  Co.,  00  Am.  St.  Rep.  142,  87 
L.  R.  A.  856. 

Poles  for  Electric  Railways.— TViflrf^arf  v.  Newport  St,  Ry.Cb.,  7  L.  R. 
A.  205 ;  SUtte  ex  rel.  v.  Jei-scy  City,  26  L.  R.  A.  283 ;  State  ex  rel.  v.  Trenton  Pass.  Ry. 
Co.,  33  L.  R.  A.  129. 

Steam  Commercial  Railroads.— ^ dam*  v.  Chicago,  B.  <t  N.  R,  R,  Co,,  12 
Am.  St.  Rep.  6«,  1  L.  R.  A.  HS^i ;   Theobald  V.  Louisville,  etc.  Ry.  Co.,  14  Am.  St,  Rep. 
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included  therein  (Laws  1889,  p.  273);  that  the  common 
council  of  said  city,  deeming  it  expedient  to  lay  out  a 
street  and  establish  the  grade  thereof  upon  the  line  of 
said  road,  attempted  to  do  so  in  the  manner  prescribed 
in  section  90  of  said  act,  but  failed  to  comply  strictly 
with  its  provisions.  An  ordinance  was  passed  and  ap- 
proved, in  pursuance  of  which  said  street  was  graded 
and  graveled,  and  a  strip  of  said  land,  one  hundred  and 
twenty-eight  rods  in  length,  and  one  hundred  and  sixty 
feet  in  width,  adjoining  the  same,  was  assessed  for  the 
improvement  in  the  sum  of  $315.02,  and  the  amount 
thereof  entered  in  the  docket  of  city  liens ;  but,  the 
assessment  becoming  delinquent,  a  warrant  for  its  collec- 
tion was  issued,  and  the  marshal,  obeying  the  command 
thereof,  levied  upon  and  threatened  to  sell  the  premises 
assessed,  to  prevent  which  this  suit  was  instituted.  The 
cause  being  at  issue,  was  referred  to  A.  C.  Woodcock, 
Esq.,  who  took  the  evidence,  from  which  he  found,  in 
substance,  that  notwithstanding  the  council  had  not  com- 
plied with  the  provisions  of  section  90,  supra ^  in  estab- 
lishing said  street,  section  98  of  the  charter  authorized 
it  to  change  the  road  into  a  street,  and  provided  that, 
when  so  changed,  jurisdiction  thereof  should  be  there- 
upon transferred  from  the  county  to  the  city,  and  recom- 


561,  4  L.  R.  A.  789;  iMmm  v.  Chicago,  St.  P.  &  O.  R.  R.  O).,  10  L.  R.  A.  268;  Nichols  v. 
Ann  Arbor  dr  Y.  R.  R.  Co.,  16  L.  R.  A.  371 ;  Note,  16  Am.  St.  Rep.  at  p.* 612 ;  Western 
A  A.  Ry.  Co.  V.  Alabama,  etc.  Ryi  Cb.  17  L..  R.  A.  474 ;  White  v.  Northwest,  etc.  R.  R. 
Cb.,  22  L.  R.  A.  825,  .S7  Am.  Ht.  Rop.  639 ;  Gustavson  v.  Ilamm,  22  L.  R.  A.  565 ;  Mont- 
gomery V.  Santa  Ana  Ry.  Cb.,  25  L.  R.  A.  654,  43  Am.  Ht.  Rep.  89. 

Elevated  Street  HatIsKOAUh.— Pond  v.  AfetropoliUtn  Elev.  Ry.  Cb,,  8  Am.  8t. 
Rep.  7^;  Abendroth  v.  ManhatUin  Ry.  Co.  11 1^.  R.  A.  6W,  19  Am.  St.  Rep.  461;  Kane 
V.  Netv  York  Elev.  Ry.  Co.,  11  L.  R.  A.  (MO;  Selden  v.  City  of  JacksonvUle,  14  L.  R.  A. 
870,  29  Am.  St.  liep.  278;  Moore  v.  iVcw  York  Kiev.  Ry  Co.,  14  L.  R.  A.  731 ;  Koch  v. 
North  Avenue  R.  R.  Co.,  15  L.  R.  A.  877;  Doane  v.  Lake  St.  Kiev.  Ry.  Co.,  86  L.  R.  A. 
97, 56  Am.  St.  Rep.  276. 

Telegbaph  and  Telephone  Vot^eh.— American  Telephone  Cb.  v.  Smith,  7 
L.  R.  A.  200:  Note,  16  Am.  Ht.  Rop.  at  p.  614;  Western  Union  Telegraph  Co.  v. 
Williams,  19  Am.  St.  Rep.  908,  8  L.  R.  A.  428;  Stowers  v.  J'osUil  Telegraph  Co.,  24 
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mended  that  the  temporary  injunction  theretofore  issued 
be  dissolved  and  the  suit  dismissed.  The  court  approved 
the  report,  and  gave  a  decree  in  accordance  therewith, 
from  which  plaintiff  appeals. 

Affirmed. 

For  appellants  there  was  an  oral  argument  and  a  brief 
by  Messrs.  L.  Bilyeu  and  Joshua  J.  Walton^  urging  these 
points : 

A  highway  or  county  road  is  not  a  street. 

To  change  a  county  road  into  a  street  will  add  new 
and  increased  expenses  to  the  highway,  and  subject  the 
land  of  the  owner  to  other  and  greater  servitudes.  This 
additional  servitude  is  property  :  Dyckman  v.  New  York^ 
5  N.  Y.  439  ;  Philadelphia  v.  Dickson,  38  Pa.  249  ;  Heiple 
Y.East  Portland,  13  Or.  97. 

A  municipal  corporation  has  no  inherent  or  implied 
power  in  the  nature  of  eminent  -domain  to  condemn 
lands,  or  any  interest,  right  or  title  therein,  or  to  con- 
demn any  property  rights  for  local  improvements  :  Phil- 
adelphia V.  Dickson,  38  Pa.  249;  Water  Works  Co.  of  In- 
dianapolis V.  Burkhart,  41  Ind.  364 ;  State,  Durant  v. 
Jersey  City,  25   N.    J.   L.    310;    Harheck  v.   Tokdo,   11 


Am.  St.  Rep.  2W),  12  L.  R.  A.  864;  EeU  v.  American  Telephone  Cb.,  25  L.  R.  A.  610; 
People  V.  Eaton^  24  L.  R.  A.  721 ;  Chesapeake  Telephone  Cb.  v.  MacKemiey  28  Am. 
•  St.  Rep.  219;-  OcUer  v.  Northwcaterfx  Telephone  Co.,  61  Am.  St.  Rep.  513,  28  L.  R.  A. 
310;  Pacific  Postal  Teleffraph  Co.  v.  Eaton,  62  Am.  St.  Rep.  890,  89  L.  R.  A.  722; 
Magee  v.  Overahiner,  40  Am.  St.  Rep.  370,  65  Am.  St.  Rep.  858. 

Sewers  and  Drains.— iVbte  In  17  L.  R.  A.  at  p.  479. 

Water  and  Gas  Pipes  and  Pipe  Lines.— iVdte  In  17  L.  R.  A.  at  p.  480; 
Kincaid  v.  Indianapolis  Gas  Co.,  19  Am.  St.  Rep.  113,  8  L.  R.  A.  602;  Huffman  v. 
State,  69  Am.  St.  Rep.  368. 

Markets.— JVotoA  in  16  Am.  St.  Rep.  at  p.  614,  and  17  L.  R.  A.  at  p.  486. 

MISCELLANEUS.— iVbte  in  17  L.  R.  A.  at  p.  481. 

—Reporter, 
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Ohio  St.  219;  People  Y.Brighton,  20  Mich.  57;  Shel- 
don V.  Kalamazoo^  24  Mich.  383  ;  Ileiple  v.  East  Portland, 
13  Or.  97. 

As  a  county  road  the  property  of  the  plaintiff  was  not 
liable  to  the  assessment  tax  and  burden  now  sought  to 
be  enforced,  and  to  make  it  so  liable  it  must  become  a 
street. 

For  respondent  there  was  a  brief  over  the  names  of 
Geo,  B,  Dorris  and  E.  R,  Skipworth,  with  an  oral  argu- 
ment by  Mr.  E.  R.  Skipworth. 

The  entire  extension  of  Eighth  Street  and  the  estab- 
lishment of  Blair  Street  was  upon,  along,  and  within  a 
county  road  within  the  corporate  limits  of  the  City  of 
Eugene.  There  being  no  taking  of  property  in  this 
case,  and  no  damages  to  appellant,  she  cannot  be  heard 
to  complain :  Elliott,  Roads  &  Streets,  pp.  315,  316 ; 
Springfield  v.  Connecticut  River  R.  R,  Co.,  4  Gush.  72; 
West  Boston  Bridge  v.  Middlesex  County  Comrs.,  10  Pick. 
272  ;  East  Portland  v.  Multnomah  County,  6  Or.  62  ;  Mult- 
nomah County  V.  Sliker,  10  Or.  65. 

Where  a  new  highway  (street)  is  proposed  to  be  es- 
tablished or  laid  out,  notice,  etc.,  must  be  given,  for  the 
reason  there  is  a  taking  of  private  property  for  public 
use,  and  therefore  damages,  hence  section  90  of  the  city 
charter  of  1889,  and  when  there  is  no  taking  and  no 
damage  the  converse  is  true,  hence  section  98  :  1  Dillon, 
Mun.  Corp.  §  71 ;  2  Dillon,  Mun.  Corp.  §8  680,  681; 
Barnes  v.  District  of  Columbia,  91  U.  S.  540,  23  L.  ed. 440. 

Whenever  the  legislature  incorporates  a  city,  or  ex- 
tends the  corporate  limits  of  a  city,  public  roads  or  public 
highways  are  included  in  said  incorporation  or  extension, 
and,  such  being  the  case,  eminent  domain  was,  at  the 
time  of  laying  out  said  roads  or  highways,  duly  exercised, 
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and  all  the  forms  of  law  complied  with  :  Sutherland,  Stat, 
Constr.  §  240 ;  Foster  v.  Collner,  107  Pa.  305 ;  State  ex 
rel.  Blinebury  v.  Mann,  21  Wis.  *685  ;  Chapman  v.  Miller , 
128  Mass.  269;  Elliott,  Roads  &  Streets,  pp.  313,  315, 
316;  Springfield  v.  Connecticut  River  R.  R.  Co.,  4  Gush. 
72;  West  Boston  Bridge  v.  Middlesex  County  Comrs.,  10 
Pick.  272  ;  East  Portland  v.  Multnomah  County,  6  Or.  62  ; 
Multnomah  County  v.  Sliker,  10  Or.  65. 

Agricultural  lands  within  the  corporate  limits  of  a  city- 
can  be  made  to  respond  for  street  assessments  the  same 
as  other  property  within  the  city  :  2  Dillon,  Mun.  Corp. 
§  795  ;  Charter  of  the  City  of  Eugene,  1893,  §§  67,  74 ; 
15  Am.  &  Eng.  Enc.  Law  (1  ed.),  p.  1013;  Linton  v. 
Athens,  53  Ga.  588  ;  Martin  v.  Dix,  52  Miss.  53  (24  Am. 
Rep.  661);  Barker  v.  State,  18  Ohio,  514  ;  Kelly  v.  Pitts- 
burgh, 85  Pa.  170  (27  Am.  Rep.  633). 

Mr.  Justice  Moore,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

It  is  contended  by  plaintiff's  counsel  that  the  public  has 
an  easement  only  in  a  county  road,  while  a  qualified  fee 
in  the  street  is  dedicated  to,  or  condemned  for,  the  public 
use  ;  that  a  county  road  is  laid  out,  built,  and  kept  in 
repair  by  taxes  collected  from  residents  of  the  whole 
taxing  district,  and  from  property  situated  therein,  while 
a  street  is  usually  established  and  improved  by  assessing 
the  real  property  abutting  thereon,  and  hepce  changing 
a  county  road  into  a  city  street  imposes  upon  the  prem- 
ises claimed  to  have  been  improved  additional  burdens, 
and  that  this  supplemental  servitude  constitutes  private 
property,  the  taking  of  which  for  a  public  use  is  pro- 
hibited by  the  organic  law  of  the  state,  except  upon  the 
payment  of  a  just  compensation  (Const.  Article  I,  §  18); 
that  the  power  of  a  municipal  corporation  to  exercise  the 
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right  of  eminent  domain  will  not  be  implied,  and,  while 
section  98  of  the  charter  authorizes  the  council  to  estab- 
lish a  street  upon  said  county  road,  this  can  be  done  only 
by  strictly  pursuing  the  mode  prescribed  in  section  90 
of  the  act  of  incorporation,  which  is  the  measure  of  its 
power,  but,  the  council  having  failed  to  observe  such  re- 
quirements, jurisdiction  to  improve  said  road  was  never 
acquired,  and  hence  the  assessment  is  void,  and  the  court 
erred  in  dismissing  the  suit.  It  is  maintained  by  de- 
fendant's counsel,  however,  that  section  90  applies  only 
in  cases  where  a  street  is  to  be  established  over  premises 
where  no  highway  theretofore  existed,  and,  it  being 
admitted  that  no  additional  land  was  appropriated  by 
changing  the  road  into  a  street,  plaintiff  sustained  no 
injury  in  consequence  thereof,  and  hence  compliance  with 
the  requirements  of  said  section  was  unnecessary. 

The  provisions  of  the  charter  to  which  reference  has 
been  made  are  as  foUows  : 

**Sec.  90.  Whenever  the  council  shall  deem  it  ex- 
pedient to  open,  lay  out,  establish,  widen,  straighten  or 
extend  a  street  or  alley,  it  shall  cause  the  city  surveyor 
to  survey  such  proposed  new  street  or  extension  or  line 
to  which  the  width  is  to  be  changed  or  straightened,  and 
make  a  report  thereof  containing  a  plat  of  the  survey  of 
such  street  or  alley,  of  the  portion  of  each  lot  or  part 
thereof  required  to  be  appropriated  for  such  street  or 
alley,  which  report,  if  satisfactory  to  the  council,  shall 
be  adopted  by  an  ordinance  embodying  the  same ;  pro- 
vided^ that  before  the  adoption  thereof,  the  recorder  shall 
give  notice  of  the  filing  of  such  report  by  publication 
for  two  weeks  in  some  newspaper  published  in  the  City 
of  Eugene,  or  by  written  notices  posted  for  two  weeks 
at  three  public  places  in  said  city,  and  at  the  next  meet- 
ing of  the  council,  after  the  expiration  of  such  notice, 
present  to  it  the  said  report,  and  attached  thereto  a  copy 
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of  such  notice,  with  the  proof  of  publication  or  posting 
indorsed  thereon.  Thereafter,  and  within  thirty  days 
from  the  adoption  of  such  report,  the  council  shall 
appoint  three  disinterested  freeholders  of  the  City  of 
Eugene,  no  kin  to  any  owner  or  person  interested  in 
any  property  to  be  appropriated,  and  possessing  the 
qualifications  of  jurors  in  courts  of  justice  in  this  state, 
to  view  such  proposed  street  or  alley,  and  make  an 
assessment  of  the  damages,  if  any,  to  the  respective 
owners  of  the  lots  and  parts  of  lots  appropriated,  and 
to  report  the  same  to  the  council.  The  said  viewers 
shall  meet  at  such  time  as  may  be  designated  by  the 
council,  and  after  having  been  duly  sworn  or  aflSrmed  to 
discharge  their  duties  faithfully,  shall  proceed  and  view 
the  whole  distance  of  said  proposed  street  or  alley  and 
ascertain  and  determine  how  much  less  valuable  the 
premises  of  such  owners,  respectively,  would  be  rend- 
ered by  the  opening  of  the  same.  If  the  council  is  sat- 
isfied that  the  amount  of  damages  assessed  by  said 
viewers,  or  by  the  circuit  court,  upon  appeal,  as  herein- 
after provided,  is  just  and  equitable,  and  that  the  pro- 
posed street  or  alley  will  be  of  sufficient  importance  to 
the  public  to  cause  the  damages  so  assessed  and  deter- 
mined to  be  paid  by  the  city,  the  council  shall  order  the 
same  to  be  paid  to  the  said  owners,  respectively,  out  of 
the  treasury  as  other  claims  against  the  city  are  paid ; 
but  if  in  the  opinion  of  the  council  such  street  or  alley 
is  not  of  sufficient  importance  to  the  public  to  cause  the 
damage  to  be  paid  by  the  City  of  Eugene,  the  council 
may  refuse  to  open  such  street  or  alley,  or  extend  or 
widen  the  same,  as  the  case  may  be,  unless  the  damages, 
or  such  part  thereof  as  the  council  may  think  proper, 
shall  be  paid  by  private  parties." 

"Sec.  98.     The  common  council  has  authority  and  is 
hereby  authorized,  when  it  shall  deem  it  expedient,  to 
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open,  establish  and  locate  streets  upon  the  road-bed  of, 
and  upon  or  across  any  county  road  or  public  highway 
within  the  corporate  limits  of  the  City  of  Eugene  ;  and 
when  so  located  or  established,  said  county  roads  or 
public  highways  shall  be  and  become  public  streets  of 
said  city  and  subject  to  jurisdiction  and  control  of  the 
council  the  same  as  other  streets." 

It  was  virtually  conceded  at  the  hearing  by  counsel 
for  the  respective  parties  that  if  it  was  necessary  to  pur- 
sue the  method  prescribed  in  section  90,  in  order  to 
establish  a  street  upon  the  line  of  the  county  road,  the 
means  adopted  were  ineffectual  to  confer  jurisdiction. 

1.  An  important  question  to  be  considered  is  whether 
a  change,  by  authority  of  the  legislative  assembly,  of  a 
county  road  to  a  city  street,  imposes  an  additional  servi- 
tude upon  the  real  property  over  which  the  highway  is 
constructed.  In  Lankin  v.  Tertvilliger,  22  Or.  97,  it  is 
held  that  by  the  location  of  a  county  road  the  public  only 
acquires  an  easement  in  the  land,  while  the  fee  remains 
in  the  owner,  and  when  the  road  is  vacated  by  public 
authority,  the  land  immediately  reverts  to  the  owner, 
freed  from  the  easement.  The  heirs  of  James  Huddle- 
ston,  deceased,  therefore,  had  a  reversionary  interest  in 
the  land  over  which  the  highway  was  located  ;  and  plain- 
tiff, by  reason  of  her  trust,  was  entitled  to  the  possession 
thereof  when  the  road  should  be  vacated  by  proper  au- 
thority :  Phillips  V.  Dunkirk  R.  R.  Co.,  78  Pa.  177.  The 
statute  regulating  the  recording  of  town  plats,  and  vacat- 
ing streets  provides,  in  general  terms,  that  when  a  town 
is  laid  out  the  proprietor  must  record  the  plat  thereof  in 
the  recorder's  office  in  the  county  in  which  the  same  is 
situated  :  Hill's  Ann.  Laws,  §  4178.  Every  donation  or 
grant  to  the  public  of  a  street  marked  as  such  on  said 
plat  shall  be  considered  to  all  intents  and  purposes  as  a 
general  warranty  to  the  donee,  or  grantee,  for  the  uses 


352  HUDDLESTON   V.  EuGENE.  [34  Or. 

and  purposes  intended  by  the  donor,  or  grantor :  Id.  § 
4180.  When  a  street  is  vacated,  the  land  theretofore 
used  as  a  highway  shall  be  attached  to  the  lots  or  ground 
bordering  on  such  street,  and  all  right  or  title  thereto 
shall  vest  in  the  person,  or  persons,  owning  the  property 
on  each  side  thereof  in  equal  proportion,  according  to  the 
length  or  breadth  of  such  lots  or  ground,  as  the  same 
may  border  on  such  street :  Id.  §  4184.  In  McQuaid  v. 
Portland  Ry.  Co.,  18  Or.  237  (22  Pac.  899) ,  it  is  held  that 
the  fee  of  a  street  is  either  in  the  adjacent  lot  owner,  or 
remains  in  the  dedicator.  Mr.  Chief  Justice  Thayer, 
considering  section  4180,  supra,  in  deciding  the  case,  and 
discussing  the  effect  of  a  dedication  or  condemnation  of 
a  street,  says  :  ''The  public  may  have  an  irrevocable 
right  to  the  use  of  the  street,  but  how  can  it  acquire  the 
fee  to  the  land?  The  fee  must  vest  in  some  one  having 
a  legal  capacity  to  take  it.  It  must  be  a  natural  or  arti- 
ficial person — must  be  some  one  having  a  legal  entity. 
The  declaxation  that  the  fee  in  such  case  is  in  the  public, 
meaning  the  general  mass  of  the  people,  without  regard 
to  any  legal  organization,  although  often  made  use  of, 
is,  to  my  mind,  absolutely  absurd.  The  public,  as  a  mass, 
does  not,  in  my  opinion,  possess  any  such  capacity." 
While  the  question  considered  in  that  case  was  not 
deemed  very  important,  the  reasoning  convinces  us  that 
the  public  acquires  only  an  easement  in  a  street  which 
has  been  dedicated  or  condemned  for  its  use.  The  in- 
terest of  the  public  in  a  street  or  road  being  an  easement 
only,  the  title  to  the  fee  was  not  changed  by  converting 
the  road  into  a  street,  and  hence  no  necessity  existed  for 
acquiring  a  right  which  the  public  already  enjoyed : 
People  V.  Kerr,  27  N.  Y.  188. 

2.  The  public  easement  in  a  county  road  is  limited  to 
the  uses  to  which  such  a  highway  is  commonly  subjected, 
and  it  must  be  presumed  that  the  condemnation  of  the 
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land  for  such  road  by  the  county  court  was  made  with 
reference  to  such  uses.  The  road  was  undoubtedly 
established  over  the  particular  route  selected  to  promote 
travel  between  objective  points,  thereby  facilitating  the 
transportation  of  passengers  and  property  by  the  mode 
in  vogue  when  the  highway  was  adopted.  The  imposi- 
tion of  a  new  servitude  upon  the  land,  in  addition  to 
and  distinct  from  that  to  which  it  was  originally  sub- 
jected when  taken  for  a  highway,  the  obstruction  of  the 
abutting  proprietor's  access  to  the  street,  or  the  impair- 
ment of  his  right  to  light  and  air,  constitutes  a  taking 
of  private  property  for  a  public  use,  within  the  meaning 
of  the  fundamental  law  of  the  state,  for  which  compen- 
sation must  be  made  for  the  damages  which  necessarily 
ensue:  Cooley,  Const.  Lim.  *557;  Elliott,  Roads  &  S. 
155;  Willamette  Iron  Wprks  v.  Oregon  Ry,  &.  Nav.  Co,, 
26  Or.  224  (29  L.  R.  A.  88,  37  Pac.  1016,  46  Am.  St.. 
Rep.  620) ;  Imlay  v.  Union  Branch R,  R,  Co,,  26  Conn.  249 
(68  Am.  Dec.  392);  Milhau  v.  Sharp,  15  Barb.  193; 
Story  V.  New  York  Elevated  R,  R,  Co,,  90  N.  Y.  122(43  Am. 
Rep.  146);  State  v.  Laverack,  34  N.  J.  L.  201;  Heard 
V.  City  of  Brooklyn,  60  N.  Y.  242  ;  Strong  v.  City  of 
Brooklyn,  68  N.  Y.  1.  The  ordinary  mode  of  travel  in 
cities  at  the  present  time  is  the  same  as  that  iti  vogue 
in  the  rural  districts  when  the  road  was  established. 
The  use  of  the  highway  as  a  street  will  not  be  in  addi- 
tion to  or  distinct  from  that  originally  appropriated,  and 
hence  the  conversion  of  the  road  into  a  street  does  not 
constitute  a  taking  which  demands  additional  compensa- 
tion therefor  on  account  of  such  use  :  Williams  Y,New 
York  Central  R,  R,  Co.,  18  Barb.  222 ;  Fagan  v.  City  of 
Chicago,  84  111.  227. 

'*The  legislature  of  the  state,"  says  Judge  Dillon  in 
his  work  on  Municipal  Corporations,  3  ed.,  §  656,  "rep- 

34  Ob.— 28. 
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resents  the  public  at  large,  and  has  *  *  *  full  and 
permanent  authority  over  all  public  ways  and  public 
places."  In  Portland,  etc.  R.  R,  Co.  v.  Portland,  14  Or.  188 
(58  Am.  Rep.  299,  12  Pac.  265),  it  is  held  that  an  act 
of  the  legislative  assembly  granting  the  use  of  a  public 
levee  of  the  City  of  Portland  for  railway  purposes  was 
a  valid  exercise  of  the  lawmaking  power.  Mr.  Chief 
Justice  Lord,  in  rendering  the  decision,  says:  "The 
interest  in  the  use  of  the  streets  and  highways  and 
public  places,  and  their  uses,  being  publici  juris,  the 
power  of  regulating  such  use  is  in  the  legislature,  as 
the  representative  of  the  whole  people."  To  the  same 
effect,  see  East  Portland  v.  Multnomah  County,  6  Or.  62; 
Multnomah  County  v.  Sliker,  10  Or.  65.  The  legislature 
has  plenary  power  to  delegate  to  a  municipal  corpora- 
tion or  other  agency  the  right  to  lay  out,  establish  and 
open  highways  for  public  use,  and  may  also  change  its 
trustees,  and  impose  upon  the  substituted  instrumen- 
tality the  duty  of  keeping  such  highways  in  repair : 
Simon  v  Northup,  27  Or.  487  (30  L.  R.  A.  171,  40  Pac. 
560) ;  Little  Nestucca  Toll  Road  Co.  v.  Tillamook  County, 
31  Or.  1  (65  Am.  St.  Rep.  802,  48  Pac.  465).  Judge 
Elliott,  in  his  work  on  Roads  and  Streets  (p.  313),  in 
speaking  of  the  effect  of  the  incorporation  of  a  city  upon 
the  highways  therein  established  by  county  authority, 
says:  "Where  there  is  no  statute,  the  incorporation  of 
a  city  seems  naturally  to  imply  that  the  highways  within 
its  territorial  limits  become  streets,  and,  as  such,  subject 
to  the  control  of  the  municipality.  The  erection  of  such 
a  corporation  is,  in  truth,  simply  the  creation  of  a  new 
instrumentality  of  government ;  it  comes  into  existence 
with  the  rights,  powers  and  duties  of  a  governmental 
subdivision ;  and  it  is  but  reasonable  to  conclude  that 
as  to  such  matters  as  streets,  which  peculiarly  pertain 
to  municipal  corporations,  the  authority  of  other  gov- 
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ernmental  corporations  is  excluded."  In  McGrew  v. 
Stewart,  51  Kan.  185  (32  Pac.  896),  the  limits  of  a  city 
were  extended  so  as  to  include  territory  upon  which  a 
public  highway  existed.  After  the  extension  of  the  city- 
boundaries,  the  council  caused  a  sidewalk  to  be  built 
along  the  highway,  and  assessed  the  cost  thereof  against 
the  abutting  property;  and,  in  a  suit  to  enjoin  the  col- 
lection of  the  assessment,  it  was  held  that  upon  the 
annexation  of  the  territory  the  highway  was  impressed 
with  the  character  of  a  street,  and  became  subject  to  the 
exclusive  control  of  the  city  authorities,  and  to  the  lia- 
bilities and  servitudes  of  all  other  streets  within  the  city. 
To  the  same  effect,  see  15  Am.  &  Eng.  Enc.  Law  (1  ed.), 
p.  1017  ;  Cotmn^8  Case,  1  Overt.  311 ;  McCullom  v.  Black 
Hawk  County,  21  Iowa,  409;  Clark  v.  Commissioners,  14 
Bush,  166;  Ottawa  v.  Walker,  21  111.  605  (71  Am.  Dec. 
121).  Section  98  of  the  charter,  however,  shows  that 
the  County  Court  of  Lane  County  was  not  devested  of 
jurisdiction  of  the  road,  notwithstanding  the  incorpora- 
tion of  the  city,  until  the  council  deemed  it  expedient 
to  establish  a  street  over  it.  In  State  v.  Jones,  18  Tex. 
874,  it  is  held,  under  a  similiar  provision  contained  in  a 
charter,  that  until  the  council  acts  under  the  power  con- 
ferred, the  general  authority  of  the  county  court  over 
the  subject-matter  continues  to  exist,  and  may  be  exer- 
cised. 

3.  It  is  argued  that  the  uses  to  which  streets  are  ordi- 
narily put  are  greater  and  more  numerous  than  those  to 
which  a  county  road  is  subjected,  and  particularly  so 
with  reference  to  the  laying  of  pipes  and  the  construction 
of  drains,  sewers,  and  culverts  in  streets  :  2  Dillon,  Mun. 
Corp.,  §  688.  But  Judge  Elliott,  in  his  work  on  Roads 
and  Streets  (p.  311),  anticipating  such  contention,  says : 
"Where  land  is  dedicated  or  appropriated  for  a  suburban 
road,  the  implication  must  be  that  it  shall  be  used  as  the 
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convenience  and  welfare  of  the  public  may  demand, 
although  that  demand  may  be  augmented  by  the  increase 
in  population,  or  by  a  town  or  city  springing  up  in  the 
territory  traversed  by  the  road."     In  Malone  v.  Toledo^ 

28  Ohio  St.  643,  a  strip  of  land  one  hundred  feet  wide 
in  the  City  of  Toledo  was  appropriated  for  use  as  a  canal, 
Thereafter  this  strip  was  transferred  by  the  state  to  said 
city  in  pursuance  of  an  act  of  the  legislature  which  au- 
thorized the  city  to  enter  upon,  improve,  and  occupy  said 
premises  as  a  public  highway,  and  for  the  use  of  water 
pipes  for  sewerage  purposes.  In  a  suit,  by  one  claiming 
to  own  a  portion  of  said  tract,  to  enjoin  the  city  from  in- 
terfering with  his  possession,  it  was  held  that,  a  canal 
and  street  being  public  highways,  the  uses  of  either  were 
of  a  public  nature  and  of  a  like  kind,  and  that  the  use  of 
the  canal  for  water  pipes  and  sewers  was  not  inconsistent 
with  that  to  which  it  had  been  originally  applied.  To 
the  same  effect,  see  Crooke  v.  Flatbush  Water  Works  Co.^ 

29  Hun.  245  ;  Cummiiis  v.  Seymour,  79  Ind.  491  (41  Am. 
Rep.  618). 

4.  The  change  of  a  road  to  a  street  renders  the  adja- 
cent property  liable  to  assessment  for  improvement  to 
which  it  was  not  exposed  under  existing  law  prior  to  the 
change,  and  this  presents  the  question  whether  such  bur- 
den constitutes  an  additional  servitude,  for  which  com- 
pensation must  be  made.  Mr.  Mills,  in  his  work  on 
Eminent  Domain  (§  34),  says  :  ''A  change  from  a  high- 
way to  a  turnpike  charging  toll  is  not  such  an  essential 
change  as  to  require  compensation  to  adjoining  owners. 
When  a  highway  is  taken  for  a  turnpike,  it  does  not 
cease  to  be  a  highway,  and  the  land  does  not  revert  to 
the  owner.  The  payment  of  tolls  to  the  turnpike  com- 
pany is  in  lieu  of  payment  of  taxes  to  support  the  road. 
The  change  is  only  a  change  of  mode  in  sustaining  the 
road,   and  not  a  change  of  use."     See,  also,  Elliott, 
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Roads  &  S.  161;  Cooley,  Const.  Lim.  *546;  Benedict 
V.  Goit,  3  Barb.  459 ;  Walker  v.  Caywood,  31  N.  Y.  51 ; 
Wright  v.  Carter,  27  N.  J.  L.  76;  Douglass  y . Boonsborough 
Tump.  Co.,  22  Md.  219  (85  Am.  Dec.  647);  Callison 
Y.Hedrick,  15  Gratt,  244;    Panton  Tump.  Co.  y.  Bishop, 

11  Vt.  198  ;  Carter  v.  Clark,  89  Ind.  238  ;  Chagrin  Falls 
Road  Co.  V.  Cane,  2  Ohio  St.  419;  Malone  v.  Toledo,  28 
Ohio  St.  643  ;  Commonwealth  v.  Wilkinson,  16  Pick.  175 
(26  Am.  Dec.  654);  Murray  Y.Berkshire  County  Comrs., 

12  Met.  (Mass.)  455.  The  right  to  compensation  being 
founded  upon  a  change  in  the  use,  and  not  upon  an  alter- 
ation in  the  manner  of  maintaining  the  highway,  the 
assessment  of  benefits  for  the  improvement  of  the  street 
does  not  constitute  such  an  additional  taking  of  private 
property  for  public  use,  within  the  meaning  of  the  or- 
ganic act,  as  to  necessitate  compensation  therefor.  To 
hold  that  plaintiff  is  entitled  to  compensation  by  reason 
of  the  change  in  the  method  of  keeping  the  highway  in 
repair  would  be  equivalent  to  maintaining  that  the  legis- 
lative assembly  could  not  alter  the  mode  of  collecting 
road  taxes  after  the  highway  was  once  established — a 
mere  statement  of  which  shows  the  fallacy  of  the  argu- 
ment. Judge  Elliott,  in  his  work  on  Roads  and  Streets 
(p.  315),  in  discussing  this  subject,  says:  '*If  we  have 
not  reasoned  ill,  a  suburban  servitude  may  not  only  be 
greatly  augmented,  but,  in  a  measure,  transformed,  by 
the  demand  of  the  public  welfare.  This  conclusion  has 
for  its  ultimate  foundation  the  old  maxim,  'That  regard 
be  had  for  the  public  welfare  is  the  highest  law,'  and  it 
receives  support  from  the  principle  th^t  men  are  pre- 
sumed, when  they  do  an  act,  to.  contemplate  the  natural 
consequences  which  may  result.  It  is  also  true  that  the 
benefit  which  the  owner  of  the  servient  estate  receives 
from  the  increase  in  population  and  the  building  up  of 
cities  far  more  than  compensates  him  for  the  increased 
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burden  of  the  servitude  which  these  things  produce,  so 
that  he  suflFers  no  damages,  and  without  damages  there 
can  be  no  right  of  action." 

5.  The  rule  is  well  settled  that  the  remedy  prescribed 
by  statute  for  the  condemnation  of  private  property  for  a 
public  use  must  be  strictly  pursued,  or  the  appropriation 
may  be  enjoined  ;  for  no  prerogative  of  sovereign  power 
should  be  watched  with  greater  vigilance  than  that  which 
takes  the  property  of  the  individual,  and  devotes  it  to  a 
public  use  :  Decatur  County  Commissioners  v.  Humphrey^ 
47  Ga.  565  ;    Dyckman  v.  New  York,  5  N.  Y.  434. 

6.  In  the  light  of  this  rule,  we  will  examine  sections 
90  and  98  of  the  charter,  to  ascertain,  if  possible,  the 
legislative  intent  with  reference  to  the  manner  to  be 
pursued  by  the  council  in  changing  a  road  to  a  street. 
It  will  be  remembered  that  section  90  requires  the 
council  to  "cause  the  city  surveyor  to  survey  such 
proposed  new  street,  or  extension,  or  line  to  which 
the  width  is  to  be  changed  or  straightened;"  thereby 
impliedly,  at  least,  declaring  it  to  be  unnecessary  to 
survey  a  public  road  already  in  existence  within  the 
limits  of  the  city,  since  such  highway,  on  being  changed 
from  a  road  to  a  street,  is  not  thereby  rendered  a 
''new"  street  to  be  opened  or  widened,  a  "new"  exten- 
sion to  be  laid  out  or  established,  or  a  "new"  line.  Sec- 
tion 98  authorizes  the  council  "to  open,  establish,  and 
locate  streets  upon  the  roadbed  of,  and  upon  or  across 
any  county  road  or  public  highway  within  the  corporate 
limits  of  the  City  of  Eugene;"  and  construing,  as  we 
must,  sections  90  and  98  in  pari  materia,  it  is  quite  ap- 
parent that  the  legislative  assembly  intended  that  the 
provisions  of  section  90,  supra,  should  only  be  invoked 
when  a  "new"  street  is  to  be  opened  or  widened,  a  "new" 
extension  to  be  laid  out,  or  a  "new"  line  established, 
except  when,  in  changing  from  a  road  to  a  street,  addi- 
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tional  property  is  required  to  be  appropriated,  or  a  new 
use  is  to  be  imposed  upon  the  right  already  acquired. 
In  the  change  made,  no  more  land  was  taken,  no  differ- 
ent title  acquired,  and  no  alteration  in  the  use  eflfected ; 
and,  such  being  the  case,  the  legislative  assembly  was 
not  obliged  to  provide  for  a  new  condemnation,  in  view 
of  which  we  are  led  to  believe  that  the  council,  by  adopt- 
ing the  ordinance  referred  to,  accepted  the  terms  of  the 
grant,  and  changed  the  road  into  a  street,  under  the  pro- 
visions of  section  98,  and  that  section  90  relates  to  the 
opening  of  streets  where  no  highway  theretofore  existed, 
or  where  a  material  change  in  the  use  is  contemplated, 
and  that  the  attempt  in  the  case  at  bar  to  pursue  the 
method  prescribed  in  section  90  was  unnecessary ;  and 
hence  the  decree  is  affirmed. 

Affirmbd. 


Argaed  19  December,  1898 ;  decided  90  January,  1899. 
liONG  V.  THOMPSON. 

[65  Pac.  978.]  34 


1.  Abatement  of  Appeai.  by  Death  of  Party— Substitution.— Death  of  a 

party  pending  appeal  does  not  abate  the  appeal,  notwithstanding  no  applica- 
tion for  a  substitution  was  made  within  a  year,  as  required  by  Section  38, 
Hill's  Ann.  Laws,  the  statute  not  applying  where  death  occurs  after  an  appeal 
has  been  perfected. 

2.  Justice  of  the  Peace— Vacating  Judgment.— An  error  of  a  justice  of  the 

peace  In  requiring  plaintiff  to  give  an  additional  undertaking  for  costs 
and  disbursements,  after  he  had  already  made  a  deposit  for  that  purpose, 
is  not  a  sufficient  ground  for  vacating  by  writ  of  review  the  justice's  judg- 
ment rendered  after  a  trial  on  the  merits. 

3.  Pleading— Waiver  of  Objection— Review.— Where  trial  was  had  In  a 

Justice's  court,  without  objection,  on  an  answer  purporting  to  deny  the  ma- 
terial allegations  of  the  complaint,  it  cannot  be  afterwards  urged  on  writ  of 
review  that  the  answer  was  insufficient:    Jdinard  v.  MeBee,  29  Or.  225,  cited. 

4.  Review  of  Judgment  of  Justice's  Court.— The  neglect  of  a  Justice  of  the 

peace  to  pass  upon  objections  made  by  a  party  to  a  cost  bill  affords  no 
ground  for  vacating  and  setting  aside  the  Justice's  Judgment  upon  a  writ  of 
review. 
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5.  Effect  of  Instructing  the  Jury  in  Justice's  CJourt.— The  aflsumptlon 
by  a  Justice  of  the  peace  of  the  right  to  Instruct  the  Jury  In  a  case  on  trial 
before  him,  even  If  unauthorized,  does  not  afl^t  his  Jurisdiction,  nor  aflfbrd 
sufficient  ground  for  disturbing  his  Judgment  on  a  writ  of  review. 

From  Douglas  :     J.  C.  Fullbrton,  Judge. 

Writ  to  review  a  judgment  of  a  justice  of  the  peace. 
The  circuit  court  quashed  the  judgment,  and  the  defend- 
ant appealed. 

Reversed. 

For  appellant  there  was  a  brief  over  the  name  of 
E,  D.  Stratford,  with  an  oral  argument  by  Messrs.  An- 
drew M.  Crawford  and  0.  P.  Coshow. 

For  respondent  there  was  a  brief  over  the  name  of 
L.  Lottghary,  with  an  oral  argument  by  Messrs.  Byron  & 
Long,  and  S.  T.  Richardson. 

Mr.  Justice  Bean  delivered  the  opinion. 

This  is  an  appeal  from  a  judgment  vacating  and  an- 
nulling, on  writ  of  review,  a  judgment  of  a  justice's 
court.  The  facts,  as  disclosed  by  the  return  to  the  writ, 
are  that  on  June  22,  1895,  the  respondent,  John  Long, 
commenced  an  action  against  the  appellant,  L.  T. 
Thompson,  in  the  Justice's  Court  for  Calapooia  Pre- 
cinct, Douglas  County,  to  recover  possession  of  certain 
described  personal  property  of  the  alleged  value  of  $12, 
by  filing  a  complaint  tlierein,  and  causing  a  summons 
to  be  issued  thereon.  At  the  hour  fixed  for  the  return 
of  the  summons,  plaintiff.  Long,  as  the  justice's  docket 
discloses,  deposited  with  the  court  $50  in  money  "as 
costs  for  court  and  officers  "  in  such  action,  and  there- 
after, and  before  the  filing  of  the  answer,  on  the  appli- 
cation of  the  defendant,  Thompson,  the  justice  made  an 
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order  requiring  the  plaintiflf  to  give  an  undertaking 
in  the  sum  of  $50  for  costs  and  disbursements  of  the 
action,  as  provided  in  Section  2062,  Hill's  Ann.  Laws, 
which  was  done  accordingly.  An  answer  was  then  filed, 
and  a  trial  had  before  a  jury,  resulting  in  a  verdict  and 
judgment  in  favor  of  defendant,  whereupon  he  filed  a 
bill  for  his  costs  and  disbursements  amounting  to  $215.95. 
Objections  were  subsequently  filed  to  two  or  three  small 
items  included  therein,  but  the  entire  amount  appears  to 
have  been  allowed  by  the  justice,  and  a  judgment  en- 
tered therefor.  This  proceeding  was  thereupon  insti- 
tuted, which  resulted  in  a  judgment  vacating  and  setting 
aside  the  judgment  and  proceedings  of  the  justice's 
court. 

1.  After  an  appeal  to  this  court  had  been  taken,  and 
pending  the  determination  thereof,  the  plaintiflf  died, 
and  it  is  now  contended  that,  as  no  application  for  a 
substitution  was  made  within  a  year  after  his  death,  the 
appeal  abated,  and  ought  to  be  dismissed.  This  argu- 
ment is  based  on  Section  38  of  the  Code  of  Civil  Pro- 
cedure, which  provides  that  no  action  shall  abate  by  the 
death,  marriage,  or  other  disability  of  a  party,  or  by  the 
transfer  of  any  interest  therein,  if  the  cause  of  action 
survive  or  continue,  but  the  court  may,  at  any  time 
within  one  year  thereafter,  on  motion,  allow  the  action 
to  be  continued  by  or  against  his  personal  representative 
or  successor  in  interest.  Under  this  section  the  motion 
for  a  substitution  must  be  made  within  a  year  after  the 
death  {Dick  v.  Kendall,  6  Or.  166 ;  Barker  v.  Ladd,  3 
Sawy.  44,  Fed.  Cas.  No.  990 ;  In  re  Bainhridge,  67  Barb. 
293) ,  but  it  is  believed  that  the  statute  does  not  apply , 
to  parties  whose  death  occurs  after  an  appeal  has  been 
perfected.  There  is  a  material  distinction  at  common 
law  between  the  death  of  parties  before  and  after  an 
appeal  has  been  taken  and  while  it  is  pending.     In  the 
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former  case,  as  a  general  rule,  the  action  abated,  and  it 
therefore  required  the  aid  of  some  statute  like  our  sec- 
tion 38  to  enable  it  to  be  continued  by  or  against  the 
personal  representatives  of  deceased  parties.  But  in 
cases  of  appeals  or  writs  of  error  from  judgments  already 
rendered  a  different  rule  prevailed,  and  in  no  case  did 
such  appeal  or  writ  of  error  abate  by  the  death  of  the 
sole  respondent  or  defendant  in  error,  whether  it  hap- 
pened before  or  after  the  cause  had  been  submitted,  if 
the  cause  of  action  survived.  In  such  case,  if  the  per- 
sonal representatives  of  the  respondent  failed  to  obtain 
an  order  of  substitution,  the  appellant  was  entitled  to 
have  them  made  parties  by  a  proper  proceeding.  Such 
is  the  doctrine  of  the  approved  common  law  authorities 
(2  Tidd,  Prac.  *1163 ;  Green  v.  Watkim,  19  U.  S.  (6 
Wheat.)  260 ;  HutchcrofVs  Executor  v.  Gentry,  2  J.  J. 
Marsh,  499;  Carroll  Y.Bowie,  7  Gill,  34);  and  it  is  be- 
lieved this  rule  is  not  changed  by  our  statute  {Prior  v. 
Ki8o,  96  Mo.  315,  9  S.  W.  898) .  So  that,  notwithstand- 
ing the  death  of  the  respondent.  Long,  pending  the  de- 
termination of  this  appeal,  the  case  is  still  here,  and  the 
appellant  is  entitled  to  have  his  representative  substi- 
tuted therefor.  And  this  brings  us  to  the  merits  of  the 
appeal. 

The  alleged  errors,  as  assigned  in  the  petition  for  the 
writ  of  review,  are :  (1)  The  action  of  the  justice  in 
requiring  the  plaintiff  to  give  an  additional  undertaking 
for  costs  and  disbursements  after  he  had  already  de- 
posited $50  for  that  purpose  ;  (2)  in  not  rendering  judg- 
ment in  favor  of  plaintiff  on  account  of  the  insufficiency 
^of  the  answer;  (3)  in  assuming  to  instruct  the  jury  as 
to  the  law  by  which  they  should  be  governed  in  arriving 
at  their  verdict ;  and  (4)  in  not  passing  upon  or  deter- 
mining the  objections  made  by  the  plaintiflF  to  the  cost 
bill. 
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2.  It  is  perhaps  a  sufficient  answer  to  the  first  objec- 
tion to  say  that  the  record  does  not  show  that  the  under- 
taking for  costs  and  disbursements  was  in  addition  to  a 
deposit  of  $50  for  the  same  purpose.  The  minutes  of 
the  justice's  docket  recite  that  the  $50  were  deposited 
by  the  plaintiff  **as  costs  forecourt  and  officers;"  but 
whether  made  voluntarily,  or  on  the  application  of  the 
defendant,  or  upon  the  court's  own  motion,  does  not 
appear.  But,  be  that  as  it  may,  it  would  not  furnish 
sufficient  grounds  for  vacating  the  judgment  of  the  jus- 
tice's court  rendered  after  a  trial  of  the  issues  between 
the  parties,  even  if  the  court  had  erred  in  requiring  the 
plaintiff  to  give  two  separate  undertakings  for  costs  and 
disbursements  in  the  action. 

3.  The  second  objection  is  also  without  merit.  The 
answer  in  the  justice's  court  purports  to  deny  the  ma- 
terial allegations  of  the  complaint,  and  a  trial  was  had 
thereon  before  a  jury,  without  objection,  on  the  theory 
that  it  presented  an  issue  ;  and  whether  it  is  technically 
sufficient  for  that  purpose  is,  therefore,  not  at  all  ma- 
terial at  this  time  :  Minard  v.  McBee,  29  Or.  225  (44  Pac. 
491). 

4.  So,  also,  with  reference  to  the  alleged  neglect  of 
the  justice  to  pass  upon  some  objections  made  by  the 
plaintiff  to  the  cost  bill.  As  to  what  disposition  was 
made  of  such  objections  the  record  of  the  justice's  court 
is  silent,  unless  the  fact  that  the  costs  were  allowed  to 
the  full  amount  claimed  is  an  indication  that  they  were 
overruled  or  withdrawn.  But,  however  this  may  be,  it 
affords  no  reason  for  vacating  and  setting  aside  the  judg- 
ment of  the  justice's  court. 

5.  It  is  unnecessary  to  enter  upon  a  consideration  of 
the  question  as  to  whether  a  justice  of  the  peace,  under 
our  statute,  is  authorized  to  instruct  the  jury  in  a  case 
on  trial  before  him,  because,  at  most,  his  assuming  to 
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do  so  was  but  an  irregularity,  which  did  not  aflfect  the 
jurisdiction  of  the  court,  nor  afford  sufficient  ground  for 
disturbing  the  judgment  on  a  writ  of  review. 

It  follows  from  these  views  that  the  court  below  was 
in  error  in  vacating  and  annulling  the  judgment  of 
the  justice's  court,  and  that  the  motion  for  the  substitu- 
tion as  respondents  of  the  personal  representatives  of 
Long  must  be  allowed,  the  judgment  reversed,  and  the 
cause  remanded,  with  instructions  to  dismiss  the  writ. 

Reversed. 


Argued  16  December,  1896;  decided  80  January,  1899. 
DENNY  V,  SEEIiET. 

[65  Pac.  976.] 

1.  Relation  of  Principal  and  Surety.— Where  one  who  is  not  personally 

responsible  as  a  surety  pledges  his  property  to  secure  the  debt  or  defitult  of 
another,  such  property  becomes  a  surety  or  guaranty  for  the  principal  debtor, 
and  any  act  of  the  creditor  that  would  discharge  a  personal  surety  will  relieve 
the  property :    Orap  v.  Holland^  9  Or.  512,  cited. 

2.  Release  or  Surety.*— A  surety  is  released  only  pro  tarUo,  where  the  creditor, 

without  his  consent,  releases  some  property  which  was  intended  by  the  debtor 
as  security,  or  where,  by  the  gross  carelessness  of  the  creditor,  such  property 
is  lost :    Broum  v.  Rathbum^  10  Or.  158,  cited. 

8.  Effect  of  Selling  Securities.- A  surety  is  not  released  by  the  act  of  the 
creditor,  pursuant  to  the  principal  debtor's  direction,  in  selling  for  its  market 
value  collateral  pledged  by  the  debtor  to  secure  the  debt  and  applying  the 
same  as  a  credit,  since  the  surety  is  not  injured. 

From  Clatsop:     Thos.  A.  McBridb,  Judge. 

Suit  by  O.  N.  Denny,  as  receiver  of  the  Portland  Sav- 
ings Bank,  against  E.  A.  Seeley  and  others  to  foreclose 
a  mortgage.  From  a  decree  for  plaintiff,  part  of  the  de- 
fendants appeal. 

Affirmed. 

♦Note.— See  McDougcUl  v.  Walling,  55  Am.  St  Rep.  871,  for  some  authorities 
on  the  question  of  Releasing  Sureties  by  Extending  Time  of  Payment. 

The  Right  of  a  Surety  to  Control  the  Application  of  Collaterals  is  considered 
in  a  note  to  Fall  River  National  Bank  v.  Slade,  12  L.  R.  A.  131.— Reporter. 
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For  appellants  there  was  a  brief  over  the  name  of  Stott, 
Boise  &  Stout ^  with  an  oral  argument  by  Mr.  Raleigh  Stott. 

For  respondent  there  was  a  brief  over  the  name  of 
Nixon  &  Dolphy  with  an  oral  argument  by  Mr,  Chester  V. 
Dolph. 

Mr.  Justice  Moore  delivered  the  opinion. 

This  is  a  suit  to  foreclose  a  deed  intended  as  an  equit- 
able mortgage.  The  transcript  shows  that  E.  A.  Seeley, 
L.  B.  Seeley,  and  James  Means  purchased  for  the  sum 
of  $26,000  a  tract  of  land  in  Clatsop  County,  and  had  it 
conveyed  to  H.  C.  Stratton,  in  trust  to  secure  the  pay- 
ment of  a  promissory  note  executed  by  E.  A.  and  L.  B. 
Seeley  to  the  Portland  Savings  Bank  for  the  sum  of 
$16,000  and  interest.  As  additional  security  therefor, 
and  in  pursuance  of  an  agreement  with  Means,  L.  B. 
Seeley  pledged  to  the  bank  fifty  shares  of  the  capital 
stock  of  the  Willamette  Falls  Electric  Light  Company, 
of  the  face  value  of  $5,000.  Prior  to  the  maturity  of 
the  note,  the  bank,  at  the  request  of  L.  B.  Seeley,  but 
without  the  consent  of  Means,  sold  the  stock  for  $5,000, 
the  market  value  thereof,  and  indorsed  the  proceeds  on 
said  note.  Stratton  conveyed  said  tract  to  plaintiff,  who 
had  been  appointed  receiver  of  the  bank,  and,  default 
having  been  made  in  the  payment  of  the  note,  this  suit 
was  instituted,  but.  Means  having  died  prior  thereto, 
the  executor  of  his  last  will  and  testament,  his  widow 
and  heirs  were  made  parties,  who,  admitting  the  ma- 
terial allegations  of  the  complaint,  aver  that  the  sale  of 
said  stock  without  Means'  consent  discharged  the  lien  of 
the  mortgage  upon  the  undivided  one-third  of  the  land, 
which  they  prayed  plaintiff  might  be  required  to  convey 
to  said  heirs.     The  court,  however,  denied  the  relief  so 
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demanded,  and  rendered  a  decree  foreclosing  the  mort- 
gage, whereupon  the  said  executor,  widow  and  heirs 
appeal. 

It  is  contended  by  appellants'  counsel  that  Means 
having  paid  one-third  of  the  purchase  price  of  the  land 
conveyed  to  Stratton  in  trust  to  secure  the  payment  of 
the  note  of  E.  A.  and  L.  B.  Seeley  rendered  his  interest 
in  the  premises  in  the  nature  of  a  surety  for  their  debt, 
and  that  the  bank,  having  sold  said  stock  without  his 
consent,  so  changed  the  terms  of  the  original  contract  as 
to  discharge  his  interest  in  the  land ;  and  hence  the 
court  erred  in  not  decreeing  a  conveyance  thereof  as 
prayed  for  in  the  answer.  The  appeal  presents  for  con- 
sideration the  relation  which  Means'  interest  in  the  real 
property  sustained  towards  his  co-tenants  in  view  of  the 
conveyance  of  the  land  to  secure  the  payment  of  their 
debt,  and  the  effect  upon  such  interest  of  the  sale,  with- 
out his  consent,  of  the  stock  so  pledged  as  additional 
security. 

1.  The  rule  is  well  settled  that  whenever  a  person 
who  is  not  personally  responsible  as  a  surety  pledges  or 
mortgages  his  property  to  secure  the  debt,  or  to  answer 
for  the  default  or  miscarriage,  of  another,  such  property 
becomes  a  surety  or  guaranty  for  the  principal  debtor, 
and  any  act  of  the  creditor  that  would  discharge  a  per- 
sonal surety  will  relieve  the  property  :  Gray  v.  Holland^  9 
Or.  512  ;  Rowan  v.  Manufacturing  Co,,  33  Conn.  1 ;  Spear 
V.  Ward,  20  Cal.  659  ;  Ilasseij  v.  Wilke,  55  Gal.  525  ;  Bull 
V.  Coe,  77  Cal.  54  (11  Am.  St.  Rep.  235,  18  Pac.  808); 
Christner  v.  Brown,  16  Iowa,  130 ;  Ryan  v.  Trustees,  14 
111.  20  ;  Wolf  V.  Banning,  3  Minn.  202  ;  Johns  v.  Reardon, 
11  Md.  465  ;  Knight  v.  Whitehead,  26  Miss.  245  ;  Barnes 
V.  Molt,  64  N..Y.  397  (21  Am.  Rep.  625);  Wallace  v.  Hud- 
son, 37  Tex.  456.  In  White  v.  Ault,  19  Ga.  551,  the  facts 
were  that  Edward  White  being  indebted  on  a  promissory 
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note  to  Henry  Ault,  and  Charles  A.  Stafford  being  in- 
debted to  White,  Stafford,  in  pursuance  of  a  mutual 
agreement,  gave  his  note,  secured  by  a  mortgage  of  real 
property,  to  Ault,  who  thereupon  surrendered  White's 
note.  White,  to  further  secure  the  payment  of  Stafford's 
note,  executed  a  deed  to  Ault,  which  was  intended  as  a 
mortgage  of  certain  lots.  Ault,  having  neglected  to 
record  Stafford's  mortgage,  took  judgment  against  him 
on  his  note,  and,  without  White's  consent,  stipulated  to 
stay  the  enforcement  of  the  judgment  for  a  given  time, 
and  in  a  suit  by  White  to  have  his  deed  set  aside  it  was 
held  that  by  the  transaction  White's  property  became  a 
surety  only  to  Ault  for  Stafford's  debt,  and  that  the  stay 
of  execution  without  White's  consent  discharged  the  lien 
upon  the  lots.  In  the  notes  to  the  case  of  Dering  v.  Earl 
of  Winchelsea,  1  White  &  T.  Lead.  Cas.  Eq.  137,  the  edi- 
tors, speaking  of  what  acts  will  constitute  the  relation 
of  principal  and  surety,  say:  "Every  one  is  a  surety, 
within  these  principles,  who  incurs  a  liability  in  person 
or  estate  at  the  request  and  for  the  benefit  of  another, 
without  sharing  in  the  consideration."  "A  surety," 
says  Mr.  Justice  Swayne  in  Magee  v.  Insurance  Co.,  92  U. 
S.  93,  "is  *a  favored  debtor.'  His  rights  are  zealously 
guarded,  both  at  law,  and  in  equity.  *  The  slightest  fraud 
on  the  part  of  the  creditor,  touching  the  contract,  annuls 
it.  Any  alteration  after  it  is  made,  though  beneficial  to 
the  surety,  has  the  same  effect.  His  contract  exactly  as 
made  is  the  measure  of  his  liability ;  and,  if  the  case 
against  him  be  not  clearly  within  it,  he  is  entitled  to  go 
acquit." 

2.  Where,  however,  no  new  contract  is  entered  into 
between  the  principal  debtor  and  his  creditor,  but  the 
latter,  without  the  consent  of  the  surety,  releases  some 
property  which  was  intended  by  the  debtor  as  security, 
or  where  by  the  gross  carelessness  of  the  creditor  such 
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property  is  lost,  the  surety  is  released  only  pro  tanto  :  2 
Brandt,  Sur.  (2  ed.),  §426;  1  Story,  Eq.  Jur.  §  326; 
Brotvn  v.  Rathburn,  10  Or.  158  ;  Griffeth  v.  Moss,  94  Ga. 
199  (21  S.  E.  463);  Kirkpatrick  v.  Howk,  80  lU.  122; 
Stewart  v.  Davis^  Executor^  18  Ind.  74  ;  Bonney  v.  Boniiey, 
29  Iowa,  448  ;  Barroio  v.  Shields,  13  La.  Ann.  57  ;  Cum- 
minga  v.  Little,  45  Me.  183  ;  Ives  v.  Bank,  12  Mich.  361 ; 
Gree7i  v.  Dougherty,  55  Mo.  App.  217 ;  5ani  v.  Colcord, 
15  N.  H.  119  (41  Am.  Dec.  685);  Broiison  v.  McCormick 
Machine  Co.,  52  Neb.  342  (72  N.  W.  312);  Everly  v.  Riee, 
20  Pa.  St.  297  ;  TFAarton  v.  Duncan,  83  Pa.  St.  40  ;  Baker 
V.  £r%.^,  8  Pick.  122  (19  Am.  Dec.  311)  ;  Loop  v.  Sum- 
mers, 3  Rand.  (Va.),  511 ;  Payne  v.  Bank,  6  Smedes  & 
M.  24;  Harrison  Machine  Works  v.  Templeton,  82  Tex. 
443  (18  S.  W.  601);  Ilurd  v.  iSjoenccr,  40  Vt.  581 ;  Bank 
V.  S/izVWs,  55  Hun.  274  (8  N.  Y.  Supp.  298). 

In  Bank  v.  Baker,  4  Mete.  (Mass.),  164,  Mr.  Justice 
Wilde,  discussing  this  question,  says  :  "It  is  a  settled 
rule  in  equity  that  if  the  creditor,  by  a  binding  agree- 
ment with  the  principal  debtor,  extends  the  time  of  pay- 
ment without  the  consent  or  privity  of  the  surety,  such  an 
agreement  will  ipso  facto  discharge  the  surety,  althougli 
the  surety  does  not  thereby  sustain  any  injury,  and  al- 
though he  may  derive  an  actual  benefit  from  the  exten- 
sion of  the  time  of  payment :  Chitty,  Cont.  (5  Am.  ed.), 
529 ;  2  Keen,  644.  This  rule,  however,  is  founded  on 
the  consideration  that  the  extension  of  time  is  a  new  con- 
tract, to  which  the  surety  is  not  a  party,  and  for  the  per- 
formance of  which,  therefore,  he  is  not  bound.  But  this 
reason  does  not  apply  to  a  case  where  the  creditor  relin- 
quishes securities  to  the  benefit  of  which  the  surety  is 
entitled.  In  such  a  case,  the  surety  is  not  discharged 
absolutely,  without  regard  to  the  value  of  the  securities. 
He  is  entitled  only  to  be  exonerated  to  the  extent  of 
the  value  of  them."     In  Nefs  Appeal,  9  Watts  &  S.  36, 


Jan.  1899.]  Denny  v.  Seeley.  369 

Sergeant,  J.,  illustrating  the  principle  here  announced, 
says  :  *'The  ground  upon  which  the  relinquishment  or 
negligent  losing  of  a  security  taken  of  the  principal  debtor 
by  the  creditor  for  the  whole  or  part  only  of  the  debt  is 
held  to  be  a  release  of  the  surety,  either  for  the  whole  or 
pro  tanto,  as  the  case  may  be,  is  that  the  surety,  upon 
payment  of  the  debt  to  the  creditor,  is  entitled  to  the 
benefit  of  all  securities  which  the  creditor  has  that  he 
could  have  rendered  available  against  the  principal 
debtor ;  and  if  any  of  these  securities  have  become  lost, 
or  have  become  lessened  in  value,  in  consequence  of  the 
neglect  or  default  of  the  creditor,  the  surety's  liability 
to  the  creditor  will  be  diminished  to  that  extent :  Vide 
Pitm.  Sur.  113, 114  ;  40  Law  Lib.  86  ;  Theo.  Prin.  &  Sur. 
84,  85,  et  seq,]  Com.  v.  Miller,  8  Serg.  &  R.  452,  457,  458  ; 
2  Swanst.  189.  When  the  real  value  of  the  security  lost 
by  the  neglect  of  or  given  up  by  the  creditor  is  capable 
of  being  ascertained  with  certainty,  and  it  is  less  than 
the  amount  of  the  debt,  it  would  not  only  be  contrary  to 
reason  to  extinguish  the  liability  of  the  surety  entirely, 
as  a  diminution  equal  in  extent  to  the  value  of  the  se- 
curity given  up  or  lost  is  amply  sufficient  to  protect  him 
from  any  loss  that  could  accrue  from  his  not  obtaining 
such  security,  which  is  the  utmost  that  he  can  with  rea- 
son claim,  but  it  would  likewise  be  repugnant  to  the 
ground  or  principle  upon  which  the  surety  has  a  right 
to  claim  a  discharge  from  his  liability  as  such." 

3.  The  claim  for  indemnity  on  the  part  of  the  surety 
who  has  been  compelled  to  pay  the  debt  of  his  principal 
is  founded  upon  the  doctrine  of  natural  equity  which 
arises  at  the  time  the  relation  is  entered  into,  and  is 
consummated  when  the  debt  is  paid  by  the  surety,  who 
is  at  once  subrogated  to  all  the  rights  and  remedies  of 
the  creditor,  and  entitled  to  have  all  the  original  and 

310b.~24. 


370  Whipple  v.  S.  P.  Co.  [34  Or. 

collateral  securities  which  the  creditor  held  against  the 
principal  debtor  transferred  to  him  :  Wayland  v.  Tucker, 
4  Grat.  267  (5  Am.  Dec.  76);  Atwood  v.  Vincent,  17  Conn. 
575  ;  Lewis  v.  Palmer,  28  N.  Y.  271 ;  York  v.  Landis,  65 
N.  C.  535.  If  Means  had  discharged  the  note  for  the 
payment  of  which  his  equitable  interest  in  the  land  was 
hypothecated,  he  would  have  been  subrogated  to  all  the 
rights  of  the  bank,  and  entitled  to  have  the  whole  estate 
in  the  premises  conveyed,  and  said  stock  transferred  to 
him  {Keel  v.  Levy,  19  Or.  450,  24  Pac.  253);  in  which 
case  he  would  have  been  obliged  to  indorse  upon  the 
note  the  value  of  such  stock.  The  bank  sold  the  stock 
for  the  account  of  L.  B.  Seeley,  and  indorsed  the  value 
thereof  upon  the  note  without  altering  the  terms  of  the 
original  contract ;  and,  as  the  value  of  the  stock  has 
declined  since  such  sale  was  consummated,  the  surety 
sustained  no  injury,  and  hence  the  decree  is  affirmed. 

Affirmed. 


Argued  20  December,  1898 ;  decided  80  January,  1809. 
WHIPPIiE  i\  SOUTHERN  PACIFIC  COMPACT. 

[55  Pac.  975.] 

1.  RuiiES  or  Court— Abstract  of  Record.— An  objection   that  appellant's 

abstract  Is  not  indexed  as  required  by  rule  9  of  this  court  (24  Or.  586}  comes 
too  late  after  respondent  hiis  filed  a  brief  on  the  merits  of  \he  case. 

2.  Justice  of  the  Peace— Default.— The  mere  presence  of  the  defendant  in 

court  by  an  attorney  vfiW  not  prevent  the  rendition  of  a  Judgment  against 
him  in  a  Justice's  court  for  want  of  an  answer  under  Hiirs  Ann.  Laws,  1 530. 
Under  the  sUitute,  Laws,  1808,  p.  38,  he  has  the  choice  of  an  oral  or  written 
answer,  but  some  answer  must  be  made  or  Judgment  may  be  entered  against 
him. 

8.  Implied  Repeal— Appeal  From  Default  Judgment.— Laws,  1883,  p.  38, 
I  6,  authorizing  the  circuit  court,  on  appeal  ftrom  a  Justice's  court,  to  disregard 
irregularities  and  imperfections  in  matters  of  form  as  to  the  proceedings 
below,  does  not  modify  Section  2117,  Hill's  Ann.  Laws,  which  prohibits  an 
appeal  from  a  Justice's  Judgment  given  for  want  of  an  answer,  since,  there 
being  no  answer,  there  is  no  "matter  of  form"  to  be  disregarded. 

4.  Justice  of  the  Peace— Appeal— Tort.— To  entitle  a  defendant  who  sull^red 
a  default  in  a  Justice's  court  in  an  action  for  tort  to  appeal  troxxx  the  assess- 
ment of  damages  under  Hill's  Ann.  Laws,  §  249,  subd.  2,  permitting  the 
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defendant,  notwithstanding  his  default,  to  offer  proof  on  the  question  of 
damages  and  to  appeal  fk'om  the  assessment  thereof,  he  must  offer  proof  in 
the  Justice's  court. 

5.  JuDGMKNT  ON  DISMISSAL  OF  APPEAL.— The  clrcult  court,  in  dismissing  an 
appeal  from  a  justice's  court,  cannot  render  Judgment  for  appellee:  State  ex 
rel,  V.  McKinnont  8  Or.  485,  and  Neppach  v.  Jordan^  13  Or.  246,  followed. 

From  Douglas:     J.  C.  Fullerton,  Judge. 

This  action  was  commenced  by  William  Whipple 
against  the  Southern  Pacific  Company  in  the  Justice's 
Court  of  Pass  Creek  Precinct,  Douglas  County,  to  re- 
cover the  sum  of  $50,  the  alleged  value  of  a  cow,  which 
was  killed  by  being  struck  with  a  locomotive  operated 
by  defendant's  seiTants.  The  transcript  shows  that  de- 
fendant, having  been  served  with  the  summons  in  said 
action,  appeared  by  an  attorney  at  the  time  and  place 
specified  in  the  notice,  whereupon  the  court,  at  its  re- 
quest, postponed  the  trial  to  June  23,  1896,  at  the  hour 
of  10  o'clock  A.  M.;  that  at  the  time  so  appointed  the 
court,  at  defendant's  request,  adjourned  the  hearing 
another  hour,  at  the  expiration  of  which  time  the  fol- 
lowing entry  was  made  in  the  justice's  docket,  to  wit : 
'*June  23.  The  hour  of  11  o'clock  having  arrived,  and 
no  answer  or  pleading  of  any  kind  having  been  filed, 
plaintiff  again  demanded  judgment,  and  it  is  by  the 
court  considered,  ordered  and  adjudged  that  said  plain- 
tiff have  of  and  from  said  defendant  the  sum  of  $50, 
and  his  costs  and  disbursements  at  $20.85,  and  hereof 
let  execution  issue."  From  this  judgment  the  defend- 
ant appealed  to  the  circuit  court,  and  there  moved  for 
leave  to  file  a  formal  answer,  which,  being  denied,  the 
appeal  was  dismissed,  and  judgment  rendered  against 
defendant  as  originally  given,  and  for  plaintiff's  costs 
and  disbursements  incurred  in  the  circuit  court ;  and 
from  this  latter  judgment  defendant  appeals. 

Reversed. 
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For  appellant  there  was  a  brief  over  the  names  of 
Albert  H.  Tanner  and  Wm.  R.  Willis^  with  an  oral  argu- 
ment by  Mr.  Tanner, 

For  respondent  there  was  a  brief  over  the  name  of 
E.  D.  Stratford,  with  an  oral  argument  by  Mr.  Andrew 
M.  Crawford. 

Mr.  Justice  Moore,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

1.  As  a  preliminary  matter,  plaintiff's  counsel  move 
to  dismiss  the  appeal  upon  the  ground  that  appellant's 
printed  abstract  is  not  indexed,  and  does  not  contain  so 
much  of  the  record  as  is  necessary  to  a  full  understand- 
ing of  the  questions  presented  for  decision.  The  re- 
spondent, availing  himself  of  the  provisions  of  rule  five 
of  this  court,  filed  an  additional  abstract,  containing 
such  portions  of  the  omitted  record  as  he  deemed  es- 
sential to  a  full  understanding  of  the  questions  involved 
in  the  appeal,  thus  correcting  the  record  in  that  respect. 
The  objection  that  the  abstract  does  not  contain  an  in- 
dex comes  too  late  after  respondent  has  filed  his  brief 
upon  the  merits,  and  hence  the  motion  is  denied. 

2.  Considering  the  appeal  as  made  by  the  record,  it 
is  contended  by  defendant's  counsel  that  no  formal  or 
written  answer  was  required  in  the  justice's  court  (Laws, 
1893,  p.  38),  and  that,  defendant  being  in  court  by  an 
attorney,  and  ready  for  trial,  no  judgment  could  be  ren- 
dered against  it  for  want  of  an  answer.  A  defendant 
appears  in  an  action  when  he  answers,  demurs,  or  gives 
the  plaintiff  written  notice  of  his  appearance,  and  until 
he  does  so  appear  he  shall  not  be  heard  in  such  action  : 
Hill's  Ann.  Laws,  §  530.  In  McCoy  v.  Bell,  1  Wash.  St. 
504  (20  Pac.  595) ,  under  a  similar  statute,  it  was  held 
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that  a  defendant,  in  person  or  by  an  attorney,  must  give 
notice  of  his  appearance,  and  that  a  mere  corporal  pres- 
ence of  the  defendant  or  his  agent  at  the  place  of  trial  is 
not  sufficient,  notwithstanding  the  Code  of  Washington 
provided  that  pleadings,  except  in  certain  cases,  can  be 
made  orally  or  in  writing.  See,  also,  Belknap  v.  Ch^arlton, 
25  Or.  41  (34  Pac.  758).  If  the  rule  was  as  contended 
for,  and  a  plaintiflF  could  not  take  judgment  when  the 
defendant  was  present  in  court,  what  an  anomalous  con- 
dition would  confront  a  plaintiff  when  the  defendant 
appeared  in  pursuance  of  the  service  of  a  summons,  but 
refused  to  plead.  The  pleadings  in  a  justice's  court  may 
be  either  oral  or  in  writing,  but,  when  oral,  the  substance 
thereof  must  be  entered  in  the  justice's  docket :  Laws, 
1893,  p.  38.  The  transcript  of  such  docket,  however,  fails 
to  show  that  defendant's  attorney  made  any  oral  state- 
ment to  the  justice  which  he  desired  should  be  entered 
in  the  docket  as  an  answer  to  the  complaint,  and,  as  he 
failed  to  file  a  written  answer  within  the  time  allowed  by 
the  court,  the  defendant  was  in  default  when  the  judg- 
ment was  rendered. 

3.  It  is  contended  that  the  amendment  of  1893  (Laws, 
1893,  p.  38,  §  6),  which  provides  that  ''whenever  an 
appeal  shall  have  been  taken  from  the  judgment  rendered 
in  the  justice's  court,  and  perfected  by  giving  service 
and  filing  the  notice  of  appeal,  and  giving  the  undertak- 
ing, and  filing  the.  transcript  as  required  by  law,  the 
circuit  court  shall  proceed  to  hear,  try,  and  determine 
the  cause  anew,  disregarding  irregularities  and  imper- 
fections in  matters  of  form  which  may  have  occurred  in 
the  proceedings  in  the  justice's  court,"  has  repealed  by 
implication  Section  2117,  Hill's  Ann.  Laws,  which  denies 
the  right  of  appeal  from  a  judgment  of  a  justice's  court 
given  for  want  of  an  answer.  The  amendment  relied 
upon  was  undoubtedly  intended  by  the  legislative  assem- 
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bly  to  simplify  proceedings  in  a  justice's  court  by  per- 
mitting parties  litigant  to  make  an  oral  statement  to  the 
justice,  to  be  entered  in  his  docket  as  a  pleading,  instead 
of  filing  a  formal  writing  constituting  a  cause  of  action 
or  defense ;  but  there  must  be  some  pleading  in  that 
court,  or  there  could  be  no  "matters  of  form"  to  be  dis- 
regarded. The  amendment  does  not,  in  our  opinion, 
modify  section  2117  of  the  Code ;  and  the  judgment, 
having  been  rendered  for  want  of  an  answer,  was  not 
appealable.  The  circuit  court  was,  therefore,  power- 
less to  allow  the  defendant  to  file  an  answer  by  way  of 
amendment,  for,  as  was  said  by  Mr.  Justice  Bean  in 
Meyer  v.  Edwards,  31  Or.  23  (48  Pac.  696),  ''Before  there 
can  be  an  amendment,  there  must  evidently  be  some- 
thing to  amend.*' 

4.  It  is  insisted  that,  inasmuch  as  the  action  sounds 
in  tort  for  damages,  the  appeal  was  well  taken  under 
Hill's  Ann.  Laws,  §  249,  Subd.  2,  which  provides,  in 
substance,  that  in  all  actions  of  this  character,  if  no 
answer  be  filed,  the  court,  without  the  intervention  of  a 
jury,  shall  assess  the  damages  to  which  the  plaintiff  is 
entitled ;  that  the  defendant  shall  not  be  precluded  by 
reason  of  his  default  from  offering  proof  of  the  dam- 
ages, and  may  appeal  from  the  assessment  thereof.  A 
default  in  an  action  sounding  in  damages  or  tort  is  an 
admission  that  plaintiff  has  a  cause  of  action  as  alleged, 
but  by  reason  of  that  statute  defendant  is  permitted  to 
controvert  the  quantum  thereof:  Deane  v.  Willamette 
Bridge  Ry.  Co,,  22  Or.  167  (15  L.  R.  A.  614,  29  Pac.  440). 
This,  however,  must  be  done  in  the  court  in  which  the 
action  was  brought,  for,  under  a  statute  like  ours,  which 
prohibits  an  appeal  from  a  judgment  rendered  for  want 
of  an  answer,  the  default  is  tantamount  to  a  consent  on 
the  part  of  the  defendant  that  such  court  shall  assess  the 
damages  which  are  sought  to  be  recovered,  and  that, 
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unless  he  offers  proof  in  mitigation  thereof,  the  judg- 
ment in  this  respect  shall  be  final.  If  this  were  not  so, 
a  defendant  would  not  be  compelled  to  plead  to  such 
actions  or  to  offer  any  proof  in  a  justice's  court ;  thereby- 
making  his  default  serve  the  purpose  of  a  plea,  and  his 
failure  to  offer  such  proof  equivalent  to  a  trial,  and  per- 
mitting him  to  appeal  from  the  assessment  of  damages. 
Construing  subd.  2  of  section  249  and  section  2117  of  the 
Code  in  pari  materia^  we  think  a  defendant  who  makes 
default  in  a  justice's  court  in  an  action  sounding  in  tort 
is  confined,  in  oflFering  proof  in  mitigation  of  damages, 
to  the  court  in  which  the  action  was  commenced,  if  he 
would  appeal  from  such  assessment,  but,  the  defendant 
having  neglected  to  offer  such  proof  in  this  respect,  the 
circuit  court  properly  dismissed  the  appeal. 

5.  But,  having  proceeded  further,  and  rendered  judg- 
ment against  defendant  as  in  the  justice's  court,  the  cir- 
cuit court  was  in  error  :  Fassman  v.  Baumgartnery  3  Or. 
469 ;  Long  v.  Sharp,  5  Or.  438  ;  State  ex  rel,  v.  McKin- 
non,  8  Or.  485 ;  Neppach  v.  Jordan,  13  Or.  246  (10  Pac. 
341) .  The  judgment  will  therefore  be  reversed,  and  the 
cause  remanded,  with  instructions  to  dismiss  the  appeal; 

Reversed. 


Argued  16  January ;  decided  20  March,  1899. 
KERSHAW  r.  I^ADD. 

[44  L.  R.  A.  236;  56  Pac.  402.] 

Banks— Consideration  for  Services.— An  agreement  by  a  bank  to  collect  a 
check  and  issue  a  eertiflcate  of  deposit  for  the  proceeds,  Is  based  on  a  sufficient 
consideration  to  make  it  liable  for  negligence  in  attempting  the  collection. 

Neoligenoe  in  Collection.— It  is  not  negligence  for  a  bank  which  has  re- 
ceived for  collection  an  ordinary  unindorsed  check  to  send  it  to  the  drawee 
with  a  request  for  payment,  where  such  is  the  custom  among  banks. 
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Banks— Reasonableness  of  Custox.— A  custom  of  banks  to  send  checks  direct 
to  the  drawee  banks  for  collection  and  return  is  not  unreasonable,  at  least  as 
applied  to  the  collection  of  a  plain  unindorsed  check. 

Usage— Presumption— Burden  of  Proof.— Usages  are  presumed  to  be  reason- 
able, and  the  person  attacking  them  has  the  burden  of  showing  their  unrea- 
sonableness. 

Negligence  in  Collection.— Where  a  collecting  bank  accepted  in  payment  of 
the  collection  a  check  or  draft  which  was  dishonored  on  presentation,  it  is 
not  liable  to  the  sender  of  the  claim  where  the  latter  was  not  thereby  iujured. 

From  Multnomah  :     E.  D.  Shattuck,  Judge. 

This  is  an  action  by  Andrew  Kershaw  to  recover  dam- 
ages for  alleged  negligence  on  the  part  of  Ladd  &  Tilton 
in  the  attempted  collection  of  a  check  drawn  by  plaintiff 
in  their  favor  upon  the  United  States  Banking  Co.  The 
defendants  are  bankers,  located  at  Portland,  and  the 
United  States  Banking  Co.  at  Sheridan,  fifty  miles  dis- 
tant. The  plaintiff  resided  at  Grand  Ronde,  some  fifteen 
miles  from  Sheridan,  and,  on  January  16,  1894,  for- 
warded from  there  the  check  in  question  to  the  defend- 
ants at  Portland,  with  instructions  to  collect,  afid  remit 
a  certificate  of  deposit  for  one  year,  bearing  interest. 
The  check  was  received  by  defendants  January  18,  and 
forwarded  to  the  United  States  Banking  Co.  the  same 
day  for  collection  and  return.  The  banking  company 
received  it  the  next  day,  and  on  the  twenty-third  drew  a 
draft  for  the  amount  thereof  upon  the  Merchants'  Na- 
tional Bank,  its  correspondent  at  Portland,  and  on  the 
twenty-fourth  sent  the  same  through  the  mail  to  defend- 
ants, who  received  it  the  same  day,  and  presented  it  for 
payment,  which  was  refused.  They  immediately  noti- 
fied plaintiff  by  letter  at  Grand  Ronde,  and  asked  for 
instructions..  Plaintiff  replied  on  the  twenty-seventh, 
saying :  '*  I  am  at  a  loss  as  to  the  best  course  to  pursue 
in  the  matter.  I  understand  that  there  has  been  no 
attachment  issued  on  the  bank  at  Sheridan.  The  pre- 
vailing opinion  is  that  they  will  be  able  to  make  satisfac- 
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tory  arrangements  as  soon  as  J.  M.  Baldridge,  the  vice 
president  of  the  U.  S.  Banking  Co.,  returns  from  the 
East,  which  will  take  place  in  a  few  days.  However,  if 
you  think  best,  hold  the  check ;  if  not,  return  to  me. 
Any  advice  you  can  give  me  will  be  greatly  appreciated." 
Defendants  received  the  reply  on  the  thirtieth,  and  on 
the  thirty-first  sent  a  letter  to  plaintiff,  of  which  the  fol- 
lowing is  a  copy:  *'We  have  written  to  the  Bank  of 
Sheridan  that  they  return  the  check  for  $1,500  which  we 
sent  to  them  for  collection  for  you,  as  requested.  They 
replied  to  us  that  the  sheriff  was  in  charge  at  present, 
and  they  could  not  do  it.  We  herewith  hand  you  the 
check  for  $1,500  which  they  remitted  for  your  check, 
and  we  think  that  you  had  better  take  it,  as  it  is  the  evi- 
dence of  your  claim  against  the  bank,  and  go  to  Sheri- 
dan, and  see  what  you  can  do  in  the  matter  of  getting 
your  money."  Plaintiff  had  $1,717.71  on  deposit  with 
the  banking  company  at  the  date  of  his  check.  The 
company  closed  its  doors  January  24.  It  had  cash  on 
hand,  January  20,  $2,726.25;  January  21,  $2,891.50; 
January  23,  $2,973.71 ;  January  24,  $2,265.42.  On  Feb- 
ruary 3  plaintiff  assigned  his  said  deposit  to  Paul  Fund- 
man  for  the  purpose  of  collection,  who  thereupon  sued 
the  company,  attached  its  property,  and  subsequently 
procured  judgment;  but,  owing  to  prior  attachments, 
the  first  of  which  was  issued  January  26,  was  unable  to 
secure  anything  thereon.  At  the  time  the  defendant  for- 
warded the  check  to  the  banking  company,  it  was  in 
good  standing,  and  had  theretofore  paid  all  demands 
promptly.  The  defendants  had  no  correspondent  at 
Sheridan,  but  a  reliable  express  agency  and  another 
bank  were  located  there,  the  latter  of  which  had  been 
doing  business  but  a  short  time,  and  defendants  did  not 
appear  to  have  had  any  knowledge  of  its  existence.  The 
defense  is  set  up  that  the  check  in  question  was  a  plain. 
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ordinary  one,  without  indorsements ;  that  defendants 
undertook  and  agreed  to  collect  the  same  in  accordance 
with  the  custom  and  ordinary  method  by  which  such 
collections  were  made  by  banks ;  that  there  was  no 
agreement  by  which  they  were  to  receive  compensation 
for  their  services ;  that,  in  attempting  to  collect  said 
check,  they  pursued  the  general  and  universal  custom 
obtaining  among  banks  in  Portland  and  elsewhere,  and 
that  by  reason  thereof  they  were  not  chargeable  with 
negligence.  As  a  second  defense,  it  is  alleged  that  plain- 
tiff ratified  defendants'  said  acts  by  accepting  the  draft 
remitted  to  them  by  the  banking  company,  and  retaining 
the  same  for  more  than  a  year  without  making  any  claim 
for  negligence  against  the  defendants.  Trial  was  had 
before  the  court,  and,  judgment  being  for  defendants, 
plaintiff  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Messrs.  0.  II,  Irvine  and  0.  P.  Coslww, 

For  respondent  there  was  a  brief  over  the  name  of  WiU 
liams,  Wood  &  Linthicum,  with  an  oral  argument  by  Mr. 
Stewart  Brian  Linthicum. 

Mr.  Chief  Justice  Wolverton,  after  stating  the 
facts,  delivered  the  opinion  of  the  court. 

The  question  presented  is  whether  the  defendants  were 
guilty  of  negligence  in  forwarding  plaintiff's  check  direct 
to  the  bank  upon  which  it  was  drawn,  and  in  retaining 
the  evidence  of  indebtedness  until  it  had  closed  its  doors, 
and  its  property  had  been  seized  on  attachment.  The 
instrument  was  a  plain,  ordinary  check,  unindorsed, 
save  as  it  may  have  been  indorsed  by  the  defendants 
prior  to  forwarding  the  same  for  collection  and  return. 
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The  engagement  of  the  defendants  was  to  collect  and 
issue  a  certificate  of  deposit  for  the  proceeds,  drawing 
interest.  There  is  some  controversy  as  to  whether  the 
defendants  were  to  receive  any  compensation  for  their 
services  ;  but  the  very  terms  in  pursuance  of  which  they 
undertook  the  collection  would  indicate  that  they  were 
to  receive  a  suflficient  consideration  to  make  them  liable 
for  neglect  of  the  duty  enjoined  upon  them.  They  were 
to  have  the  use  of  the  money  when  collected,  upon  which 
they  intended  to  pay  the  plaintiflF  interest ;  and  this,  we 
are  impelled  to  believe,  would  be  sufficient  within  itself. 
Generally  speaking,  it  can  make  no  difference  that  a 
bank  makes  no  direct  charge  for  its  services  in  collecting, 
for  the  benefits  which  it  ordinarily  and  usually  derives 
from  the  use  of  the  funds  while  in  its  custody,  and  the 
advantages  which  may  arise  from  business  associations, 
are  held  and  deemed  to  be  adequate  consideration  for  the 
undertaking,  and  quite  sufficient  upon  which  to  predicate 
the  liability  incident  thereto  :  Merchants'  National  Bank 
V.  Goodman,  109  Pa.  St.  422  (58  Am.  Rep.  728,  2  Atl. 
687);  Bailie  v.  Augusta  Savings  Bank,  95  Ga.  277  (51  Am. 
St.  Rep.  74,  21  S.  E.  177);  Titus  v.  Merchants'  National 
Bank,  35  N.  J.  Law,  588.  In  the  ordinary  transaction, 
where  a  check  is  given  and  received  in  payment  of  a  de- 
mand, the  discharge  of  the  demand  is  conditional  upon 
the  honor  and  payment  of  the  check  when  presented  in 
due  course  of  established  business  usages,  sanctioned  by 
law ;  but  failure  to  present  it  to  the  drawee  for  payment 
within  the  proper  time,  depending  upon  the  proximity  of 
the  payee  and  the  drawee  to  each  other,  and  to  notify  the 
drawer  of  nonpayment,  will  discharge  the  drawer's  obli- 
gation to  the  extent  of  his  loss  by  reason  of  such  failure 
of  demand  and  notice  :  Gregg  v.  George,  16  Kan.  546.  It 
is  said:  "A  check  differs  from  a  bill  of  exchange  in 
several  particulars.     It  has  no  days  of  grace,  and  re- 
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quires  no  acceptance  distinct  from  prompt  payment. 
The  drawer  of  the  check  is  not  a  surety,  but  the  prin- 
cipal debtor  as  much  as  the  maker  of  a  promisory  note. 
It  is  an  absolute  appropriation  of  so  much  money  in  the 
hands  of  the  banker  to  the  holder  of  the  check,  and  there 
it  ought  to  remain  until  called  for,  and  the  drawer  has 
no  reason  to  complain  of  delay,  unless  upon  the  inter- 
mediate failure  of  his  banker.  By  unreasonable  delay 
in  such  a  case  the  holder  takes  the  risk  of  the  failure  of 
the  person  or  bank  on  which  the  check  is  drawn  :"  3 
Kent,  Comm.  *104,  note  2. 

The  rule  governing  the  time  in  which  the  holder  is 
required  to  present  a  check  in  order  to  relieve  himself 
from  the  risk  of  loss  by  failure  of  the  draw^ee  may  be 
stated  as  follows :  If  the  payee  receives  the  clieck  in 
the  same  place  where  the  bank  upon  which  it  is  drawn 
is  located,  he  may  present  it  for  payment  at  any  time 
before  the  close  of  banking  hours  of  the  next  secular 
day,  and  thereby  maintain  recourse  against  the  drawer. 
If,  in  the  meantime,  the  bank  fails,  the  loss  will  be  the 
drawer's.  The  term  ''secular  day"  is  used  to  exclude 
Sunday,  so  that,  if  the  check  be  received  on  Saturday, 
the  payee  would  have  all  day  on  the  Monday  following 
in  which  to  make  the  presentment.  But,  if  the  payee 
receives  the  check  in  a  place  distant  from  where  the 
drawee  bank  is  situated,  it  will  be  sufficient  for  him  to 
forward  it  by  post,  on  the  next  secular  day  after  it  is 
received,  to  some  person  at  the  latter  place,  who  is  re- 
quired to  present  it  for  payment  on  or  before  the  next 
day  after  it  reaches  him  in  due  course  of  mail.  These 
periods,  depending  upon  the  location  of  the  respective 
participants,  which  are  declared  requisite  for  the  con- 
venient presentment  of  a  check,  are  deemed  to  have 
been  contemplated  by  the  draw^er,  and  he  remains  abso- 
lutely liable,  although  the  bank  might  fail  pending  their 
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duration  :  2  Daniel,  Neg.  Inst.  §§  1590,  1592 ;  Farwell 
V.  Curtis,  7  Biss.  160  (Fed.  Gas.  No.  4,690).  The  al- 
lowance of  a  day,  however,  in  which  to  present  the 
check  does  not  extend  to  an  agent  who  receives  one 
for  the  debt  of  his  principal.  Such  a  check  must  be 
presented  with  due  and  proper  diligence ;  otherwise,  it 
is  at  the  peril  of  the  party  retaining  it  and  postponing 
presentment,  as  between  him  and  the  person  in  whose 
interest  he  is  acting:  Smith  v.  Miller,  43  N.  Y.  171  (3 
Am.  Rep.  690) ;  .  Anderson.Y.  Gill,  79  Md.  312  (25  L.  R. 
A.  200,  47  Am.  St.  Rep.  402,  29  Atl.  527).  The  rules 
in  respect  to  giving  notice  of  the  dishonor  of  a  check 
are  the  same  as  where  a  bill  of  exchange  or  promissory 
note  is  involved.  If  anything,  however,  by  reason  of 
the  intention  of  the  parties  to  the  instrument  that  the 
payment  should  be  immediate,  and  of  the  fact  that  it 
is  drawn  against  a  deposit,  they  are  to  be  more  strictly 
construed  and  enforced  in  the  case  of  a  check  than  of 
other  commercial  paper:  Tiedeman,  Com.  Paper,  §  442. 
The  parties  agree  that  at  the  time  the  transactions 
which  form  the  basis  of  the  present  controversy  took 
place  there  existed,  and  still  exists,  among  the  banks  in 
Portland  and  elsewhere  a  general  and  well  established 
custom  to  the  effect  that  when  a  bank  or  banker  receives 
for  collection  an  ordinary  check  against  an  account  with 
a  bank  or  banker,  situated  and  doing  business  at  a  place 
distant  from  where  the  collecting,  bank  is  located,  and 
such  collecting  bank  has  no  agent  or  correspondent  at 
the  place  of  the  drawee  bank,  for  the  collecting  bank  to 
forward  the  check  by  mail  directly  to  the  drawee  bank 
for  collection  and  returns  ;  and  that  it  is  also  a  general 
and  well  established  custom  among  such  banks  that  when 
a  bank  or  banker  receives  from  a  bank  or  person  at  a 
distance,  for  collection  and  return,  an  ordinary  check, 
drawn  upon  a  bank  situated  at  the  same  place  as  the  re- 
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ceiving  bank,  for  the  receiving  bank  not  to  remit  cash  to 
the  bank  or  person  from  whom  such  check  was  received, 
but  to  remit  the  check  or  draft  either  of  the  receiving  or 
drawee  bank,  drawn  upon  the  correspondent  of  such  re- 
ceiving or  drawee  bank  at  the  place  from  which  the 
original  check  was  forwarded,  payable  to  the  order  of 
the  bank  or  person  from  whom  the  check  was  received. 
It  is  contended  by  the  respondents  that  these  customs  are 
to  be  considered  the  law  of  the  case,  and  are  controlling 
for  the  government  of  the  parties  ;  and  that,  measured 
thereby,  the  defendants  are  not  chargeable  with  negli- 
gence for  pursuing  the  course  adopted  in  endeavoring  to 
make  the  collection.  Upon  the  other  hand,  it  is  main- 
tained that  the  custom  of  sending  the  check  direct  to  the 
drawee  bank  for  collection  and  return  is  unreasonable, 
and,  therefore,  that  it  does  not  and  cannot  obtain  the 
sanction  of  laAv,  and  that  such  an  act  is  negligence  per  hc, 
which  will,  in  case  loss  should  occur  by  reason  thereof, 
render  the  collecting  bank  liable  therefor.  The  reason 
assigned  is  that  the  collecting  bank  thereby  makes  the 
drawee  bank  its  agent  for  presentment,  demand,  protest, 
and  giving  notice  of  nonpayment  to  the  iqdorsers,  if  any, 
and  the  drawer  ;  and  that  the  duties  thus  devolving  upon 
such  an  agent  are  inconsistent,  and  incapable  of  being 
performed  by  the  drawee  of  the  check,  as  it  is  said  he 
cannot  present  a  demand  to  himself,  or  demand  payment 
of  himself,  much  les^  protest  his  own  paper,  and  give 
notice  to  the  proper  parties  that  he  has  refused  payment. 
There  exist  two  different  theories  among  the  courts  of 
this  country  touching  the  responsibility  of  banks  under- 
taking collections  of  commercial  paper  at  a  distance. 
One  line  of  authorities  holds  to  the  rule  that  the  forward- 
ing bank  is  liable  only  for  the  selection  of  a  suitable  local 
agent  with  whom  to  intrust  the  collection,  and  that  the 
agent  so  selected  becomes  the  agent  of  the  owner  of  the 
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paper ;  while,  on  the  other  hand,  it  is  held  that  the 
forwarding  bank  makes  the  local  agent  its  own  subagent, 
and  is  liable  for  any  neglect  on  the  part  of  such  subagent. 
But  it  is  argued  that  in  either  event  the  defendants  are 
liable,  as,  under  the  latter  rule,  they  became  absolutely 
responsible  for  the  conduct  of  the  Sheridan  Bank,  while, 
under  the  former,  it  was  negligence  per  se  to  have  selected 
the  Sheridan  Bank  as  agent  for  the  purpose  of  consum- 
mating the  collection.  It  does  not  appear  to  us,  how- 
ever, to  be  necessary  to  the  determination  of  the  present 
controversy  that  either  rule  should  be  adopted  or  ap- 
plied. The  check  in  question  was  drawn  payable  to  the 
defendants,  and  was  unindorsed  by  any  one,  so  that  there 
were  no  indorsers  or  third  parties  in  the  transaction  to 
be  subserved,  and  protest  and  notice  thereof  were  un- 
necessary and  not  required.  The  defendants,  therefore, 
assumed  the  simple  duty  of  presenting  the  check  f©r  pay- 
ment, under  the  rules  of  law  obtaining,  and,  if  not  paid, 
or  payment  was  refused,  of  notifying  the  drawer,  so  that 
he  might  not  suffer  loss  by  reason  of  the  failure  of  the 
drawee  bank. 

In  Prideaux  v.  Griddle^  L.  R.  4  Q.  B.  455,  it  is  said : 
*'A  presentment  through  the  postoffice  is  a  reasonable 
mode  of  presentment ;  it  is  a  very  common  mode,  and 
having  regard  to  the  commercial  business  of  this  country, 
it  may  be  said  to  be  a  proper  mode  of  presentment.  If 
the  drawee  dishonors  the  check,  and  the  holder  sends  a 
notice  of  dishonor  to  the  person  from  whom  he  received 
the  check  on  the  day  following  that  on  which  the  check 
was  dishonored,  each  previous  transferrer  has  one  day  in 
which  to  give  notice  of  dishonor."  In  Bailey  v.  Boden- 
ham,  16  C.  B.  N.  S.  288,  Erle,  C.  J.,  was  inclined  to 
think  that  a  check  sent  through  the  post  to  the  drawee 
was  a  good  presentment,  and  he  says  :  "But,  unless  the 
money  was  remitted  by  return  of  post,  the  absence  of 
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an  answer  should  have  been  considered  as  a  dishonor, 
and  notice  of  such  dishonor  should  have  been  given 
promptly."  In  Hey  wood  v.  Pickering,  L.  R.  9  Q.  B.  428, 
where  the  check  was  sent  to  the  drawees  direct,  with 
demand  for  payment,  Blackburn,  J.,  thought  it  to  be 
a  good  presentment  for  payment,  and  that  the  refusal 
to  remit  constituted  an  actual  dishonor  of  the  check. 
QuAiN,  J.,  in  the  same  case,  says:  ''There  is  ample 
evidence  that,  according  to  the  custom  of  bankers,  when 
a  foreign  check  is  paid  to  a  banker  by  a  customer,  that 
is  the  usual  mode  of  transmitting  checks.  Is  that  a  good 
presentment?  In  Bailey  v.  Bodenham,  Erle,  C.  J.,  and 
Byles,  J.,  thought  that  sending  a  check  by  post  to  a 
banker  might  be  a  good  presentment  of  a  check ;  and 
in  Prideaux  v.  Criddle,  Lush,  J.,  was  of  opinion  that 
a  presentment  through  the  postoffice  was  a  reasonable 
mode  of  presentment.  Therefore,  we  have  it  that,  in  the 
present  case,  there  was  a  due  presentment  of  the  check 
according  to  these  authorities."  As  supporting  this  posi- 
tion, see,  also,  2  Daniels,  Neg.  Inst.  §  1559. 

These  are  English  cases,  it  is  true,  but  a  like  manner 
of  presentment  seems  to  have  received  recognition  in 
this  country.  In  the  case  of  Indig  v.  National  City  Bank, 
80  N.  Y.  100,  a  note,  unindorsed,  payable  at  the  Bank 
of  Lowville,  was  placed  in  the  hands  of  defendant  for 
collection,  who,  instead  of  sending  it  to  an  agent  or  cor- 
respondent at  Lowville  for  presentment,  sent  it  by  mail 
directly  to  the  Lowville  Bank.  It  was  remarked  that 
such  a  method  appeared  to  be  the  ordinary  one  for  the 
transaction  of  such  business,  and  the  defendant  was 
bound  only  to  adopt  tlie  ordinary  mode,  and  that  the 
practice  was  sanctioned  by  the  English  cases.  It  was 
there  contended  that  by  sending  the  note  direct  to  the 
Lowville  Bank  the  collecting  bank  thereby  constituted 
the  Lowville  Bank  its  agent ;     but  it  was  held  that,  in 
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80  far  as  it  related  to  the  presentment  of  the  note  at  the 
bank,  and  the  duties  of  the  bank  in  respect  to  it,  it  was 
equivalent  to  a  check  drawn  by  the  maker  upon  the 
bank  where  the  note  was  payable.  As  the  case  bears 
some  analogy  to  the  one  at  bar,  we  may  be  pardoned 
if  we  quote  somewhat  at  length  from  the  opinion  of 
Rapallo,  J.  He  says :  **The  bank  owed  a  duty  to  its 
customer  to  pay  it  on  presentation,  if  in  funds.  The 
defendant  used  the  United  States  mail  to  make  the  pre- 
sentment, and  by  this  means  caused  it  to  be  presented 
to  the  bank  for  payment  on  the  day  when  due.  It  did 
not  deposit  it  there  for  collection.  If  there  had  been 
indorsers,  it  might  be  argued  that  the  defendant  con- 
stituted the  Bank  of  Lowville  its  agent  to  notify  the 
indorsers  of  nonpayment ;  but  even  this  is  very  ques- 
tionable, for  it  was  held  in  a  similar  case  that,  if  the 
proceeds  were  not  remitted,  the  paper  should  be  deemed 
dishonored,^ and  notice  of  nonpayment  should  be  given 
by  the  bank  which  had  sent  it :  Bailey  v.  Bodenham^  16  C . 
B.  N.  S.  288.  No  such  question  arises,  however,  in  the 
present  case,  for  there  were  no  indorsers.  The  defend- 
ant, by  sending  the  note  to  the  Bank  of  Lowville,  re- 
quested it  to  pay  it,  not  to  receive  the  proceeds.  The 
object  of  sending  was  to  extract  money  from  the  bank, 
as  agent  of  the  maker  of  the  note,  not  to  put  money  in 
the  bank  as  agent  of  the  defendant,  or  to  the  credit  of 
the  defendant.  There  is  nothing  in  the  nature  of  the 
transaction  which  should  render  the  defendant  guar- 
antor of  the  solvency  of  the  Bank  of  Lowville.  *  *  * 
The  bank  oh  which  the  note  is  drawn  has  nothing  to  do 
but  to  pay  the  note  if  in  funds,  and,  if  not,  to  refuse  to 
pay.  If  it  pays,  it  does  so  on  behalf  of  the  maker,  and 
no  relation  is  created  between  it  and  one  who  presents 
it  by  mail  different  from  that  which  would  exist  if  pre- 
sented through  any  other  agency,  unless  accompanied 
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by  a  request  to  do  some  further  act  in  behalf  of  the 
sender  beyond  complying  with  its  duty  to  its  own  cus- 
tomer." 

And  in  Brigga  v.  Central  Nat.  Bank,  89  N.  Y.  182  (42 
Am.  Rep.  283),  the  same  learned  judge,  in  explanation 
of  the  opinion  rendered  in  the  Indig  Case,  says :  "The 
point  of  the  decision  is  that  the  mere  act  of  presenting 
the  paper  for  payment  by  mail,  instead  of  employing  a 
messenger  to  present  it,  does  not  constitute  the  drawee 
agent  of  the  sender  to  receive  or  hold  the  proceeds." 
To  the  same  effect,  see  also  People  v.  Merchants^  Banky  78 
N.  Y.  269  (34  Am.  Rep.  532) .  It  will  be  noted  that  the 
presentment  in  the  case  of  Hey  wood  v.  Pickering  was  in 
accordance  with  the  custom  then  prevailing,  and  the  one 
in  the  Indig  Case  was  in  pursuance  of  the  ordinary 
method  ;  and  the  custom  in  the  one  case  and  the  method 
in  the  other  were  very  similar  to  the  one  which  it  is 
agreed  by  the  parties  exists  among  the  batiks  of  Port- 
land and  elsewhere,  and  they  seem  to  have  been  consid- 
ered as  controlling,  and  as  legalizing  the  presentment  in 
the  respective  manners  there  adopted.  Mr.  Tiedeman, 
in  his  work  on  Commercial  Paper  (§  444),  says  :  "A  cus- 
tom has  grown  up  of  late  to  send  the  check  direct  to  the 
bank  on  which  it  is  drawn ;  in  other  words,  to  make 
presentment  by  mail.  The  sufficiency  of  this  method  of 
presentment  has  been  doubted,  but  it  seems  that  this 
method  is  more  or  less  commonly  adopted,  and  the 
weight  of  authority  is  in  favor  of  its  sufficiency.'*  In 
the  light  of  these  authorities,  we  are  constrained  to  hold 
that  the  transmission  of  the  check  in  question  by  the 
defendants  direct  to  the  Sheridan  Bank,  through  the 
post,  for  collection  and  return,  operated  as  a  good  pre- 
sentment for  payment.  A  custom  which  obtains  so  gen- 
erally and  universally  among  men  of  the  highest  order 
of  business  sagacity  appeals  strongly  to  the  understand- 
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ing  for  recognition,  and,  unless  demonstrated  to  be 
clearly  and  palpably  unreasonable  and  unjust,  it  ought 
to  be  adopted  as  the  law  of  the  case.  It  is  true,  the 
admittedly  prevailing  custom  or  usage  exists  and  applies 
as  well  to  certified  checks,  certificates  of  deposit,  and 
notes  payable  at  the  banks  ;  but  we  are  here  dealing  with 
a  simple,  unindorsed  check,  and  are  only  called  upon  at 
this  time  to  sanction  the  custom  or  usage  in  so  far  as  it 
may  be  potent  as  affecting  the  present  exigencies.  How- 
ever, there  is  authority  for  the  sanction  of  it  to  the  full 
extent  prevailing,  as  denoted  by  the  agreement  of  the 
parties  here  :  Farmers'  Bank  &  T.  Co.  v.  Newland^  97  Ky. 
464  (31  S.  W.  38);  Jefferson  County  Sav,  Bank  v.  Com- 
mercial Nat.  Bank,  98  Tenn.  337  (39  S.  W.  338) . 

Usages  are  presumed  to  be  reasonable,  and  in  consid- 
ering them  the  courts  do  not  so  much  determine  whether 
they  are  supported  by  satisfactory  grounds  as  whether 
they  are  necessarily  unreasonable.  The  party  attacking 
the  usage  or  custom  has,  therefore,  the  burden  of  the 
controversy,  as  the  question  to  be  decided  in  a  particu- 
lar case  is  not  whether  the  usage  is  reasonable,  but 
whether  it  is  unreasonable:  27  Am.  &  Eng.  Enc.  Law 
(led.),  766. 

Cases  are  cited  and  relied  upon  by  the  the  appellant, 
wherein  it  is  held  to  constitute  an  act  of  negligence,  and 
even  negligence  per  se,  for  the  collecting  bank  to  send 
paper  direct  to  the  drawee  bank,  located  at  a  distant 
place,  for  collection  and  return.  The  most  conspicuous 
of  these  are  :  Merchants^  National  Bank  v.  Goodman,  109 
Pa.  St.  422  (58  Am.  Rep.  728,  2  Atl.  687);  German  Na- 
tional Bank  v.  Burns,  12  Colo.  539  (13  Am.  St.  Rep.  247, 
21  Pac.  714);  Anderson  v.  Rodgers,  53  Kan.  542  (27  L.  R. 
A.  248,  36  Pac.  1067);  Drovers'  National  Bank  v.  Anglo- 
American  Provision  Co.,  117  111.  100  (57  Am.  Rep.  855, 
7  N.  E.  601);    Farwell  v.  Curtis,  7  Biss.  160  (Fed.  Case 
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No.  4,690);  Whitney  v.  Esson,  99  Mass.  308  (96  Am.  Dec. 
762);  First  National  Bank  v.  City , National  Bank^  14  Tex. 
Civ.  App.  318  (34  S.  W.  468);  First  National  Bank  v. 
Fourth  National  Bank,  6  C.  C.  A.  183  (56  Fed.  967,  16  U. 
S.  App.  1);  Bailie  v.  Augusta  Savings  Bank,  95  Ga.  277 
(51  Am.  St.  Rep.  74,  21  S.  E.  717).  But  in  no  one  of 
these  cases  was  there  a  general  and  universal  custom 
relied  upon  to  support  the  act  of  the  collecting  bank,  as 
there  is  here.  The  case  of  Whitney  v.  Esson,  supra,  comes 
the  nearest.  The  paper  involved  was  a  draft,  and  it  is 
there  said  :  *'It  is  not  a  reasonable  usage  that  one  who 
collects  a  draft  for  an  absent  party  should  be  allowed  to 
give  it  up  to  the  drawee,  and  sacrifice  the  claim  which 
the  owner  may  have  on  prior  parties,  upon  the  mere 
receipt  of  a  check,  which  may  turn  out  to  be  worthless." 
But  this  must  be  read  in  connection  with  the  agreement 
of  the  parties  in  that  case,  which  was  that  it  was  a  com- 
mon practice  for  holders  of  drafts  or  checks  to  accept  the 
check  of  the  drawee  in  exchange  for  the  draft,  but  it  was 
not  claimed  to  be  a  generally  established  usage.  In  Far- 
well  V.  Curtis,  supra,  it  was  said  the  practice  of  sending 
checks  by  mail  to  the  drawee  was  not  usual,  thereby  in- 
dicating that  no  such  custom  or  usage  was  there  estab- 
lished or  relied  upon.  In  Drovers^  National  Bank  v.  Anglo- 
American  Provision  Co.,  117  111.  100  (57  Am.  Rep.  855, 
7  N.  E.  601),  a  custom  was  sought  to  be  established,  but 
it  was  not  broad  enough,  as  remarked  by  the  court,  to  in- 
clude the  certified  check  which  formed  the  basis  of  the 
action.  And  in  First  National  Bank  v.  City  National  Bank, 
12  Tex.  Civ.  App.  319  (34  S.  W.  458),  the  statement  of 
the  case  shows  it  did  not  appear  that  the  owners  of  the 
paper,  by  consent  or  usage,  authorized  the  forwarding 
of  their  draft  direct  to  the  drawee.  These  cases  involve, 
indiscriminately,  ordinary  checks,  certificates  of  deposit, 
certified  checks,  and  drafts.     Upon  principle  it  would 
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seem  that  the  usage  is  not  an  unreasonable  one,  in  so 
far,  at  least,  as  it  may  apply  to  the  collection  of  a  plain 
unindorsed  check.  •  If  payment  of  such  check  is  refused, 
the  payee  may  sue  the  drawer  for  breach  of  contract ; 
but  the  drawer  only  can  sue  the  drawee,  and  this  upon 
the  implied  contract  to  pay  upon  demand.  The  bank  of 
deposit  has  but  a  simple  duty  to  perform  when  the  paper 
is  presented  for  payment  only,  and  that  is  to  honor  it  by 
compliance  with  the  demand ;  so  that  the  manner  of 
presentment  and  demand  for  payment,  whether  over  the 
counter  or  through  the  post,  cannot  aflfect  the  discharge 
of  such  duty.  In  no  sense  can  it  become  the  agent  of 
the  party  presenting  it,  or  of  the  drawer,  by  acting  in  the 
discharge  of  its  duty  in  honoring  it,  and  making  pay- 
ment. Where  a  party  employs  a  bank  to  make  a  col- 
lection at  a  place  distant  from  where  the  bank  is  located, 
and  nothing  is  said  touching  the  specific  manner  of  mak-' 
ing  the  same,  it  must  be  presumed  it  was  intended  by 
the  customer  of  the  bank  that  the  collection  would  be 
made  in  the  usual  and  ordinary  manner,  and  in  accord- 
ance with  the  general  usage  and  custom  prevailing  among 
banks.  If  the  collection  is  made  in  accordance  there- 
with, the  bank  has  performed  its  undertaking  :  Farmer^ s 
Trust  Co.Y.Newland,  97  Ky.  464  (31  S.  W.  38);  Jefferson 
County  Savings  Bank  v.  Commercial  National  Bank,  98 
Tenn.  337  (39  S.  W.  338). 

Now,  to  recur  to  the  facts :  The  plaintiff  had  on  de- 
posit with  the  Sheridan  Bank  $1,717.71.  Of  this  fund 
he  proposed  sending  $1,500  to  the  defendants,  in  Port- 
land, for  the  purpose  of  making  a  time  deposit  with 
them,  drawing  interest.  He  informed  the  Sheridan 
Bank  of  his  intention  to  draw  upon  it  for  that  amount, 
and,  as  a  means  of  having  the  money  transmitted  to 
Portland,  he  drew  his  check  in  favor  of  the  defendants. 
They,  in  pursuance  of  the  custom,  sent  it  by  mail  to  the 
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Sheridan  Bank  for  collection  and  return.  This  must  be 
considered  a  demand  upon  that  bank  for  payment,  and 
it  had  but  a  simple  duty  to  perform,  which  was  to  pay ; 
and  this  it  should  have  done,  not  as  the  act  of  either  the 
defendants  or  the  plaintiff,  but  for  itself ;  and  therefore 
it  could  not  have  been  the  agent  of  either  in  the  perform- 
ance of  such  duty.  The  failure  to  pay  upon  presentment 
and  demand  was  a  refusal  to  pay,  and  a  dislionor  of  the 
check,  and  the  defendants,  not  having  received  payment 
thereof  by  return  mail  (having  regard  for  the  business 
hoi^rs  of  the  banking  company  and  the  arrival  and  de- 
parture of  the  mails),  should  have  so  treated  it,  and 
notified  the  plaintiff  thereof  by  the  following  mail,  or, 
at  least,  by  the  mail  of  the  following  day.  It  was  the 
duty  of  the  defendants,  they  not  being  in  a  condition  to 
sue  the  drawee,  to  notify  the  plaintiff  at  once  of  the  dis- 
honor of  his  paper,  so  that  he  could  have  brought  an 
action  against  it,  if  he  so  desired,  for  the  recovery  of 
his  deposit.  But  the  case  was  not  presented  upon  the 
theory  that  the  loss  to  plaintiff  was  caused  by  the  negli- 
gence of  defendants  in  failing  to  notify  him  of  the  dis- 
honor of  his  paper.  By  this,  however,  we  do  not  inti- 
mate that  the  facts  as  disclosed  by  the  record  would 
support  such  theory. 

The  specific  charges  of  negligence  are  that  defendants 
sent  the  check  direct  to  the  drawee  bank  for  collection, 
and  retained  the  evidence  of  indebtedness  until  after  the 
bank  had  closed.  Upon  the  first  ground  we  have  seen 
that  the  act  of  sending  the  check  direct  to  the  drawee 
for  collection  was  not  negligence,  under  the  usage  and 
custom  prevailing,  and  in  the  light  of  defendants'  under- 
taking ;  and,  upon  the  second  ground,  it  is  plain  that 
plaintiff  could  not  have  been  injured  by  the  retention  of 
the  check,  as  he  was  enabled  to  and  did  sue  without  it. 
In  this  view,  the  question  of  ratification  becomes  unim- 
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portant.  The  findings  of  fact  are  full  upon  all  the  issues 
made,  and  amply  support  the  conclusions  of  law.  The 
judgment  will  therefore  be  aflSrmed. 

Affirmed. 


Decided  13  January,  1886;  rehearing  denied  10  April,  1809.  ' 

WAIiKBR  V.  BliOOMINGCAMP.  [Wm 


1.  Trespass— Animals  Running  at  Larob—Fknces.— Where  the  fence  law  Ir 

applicable  the  common  law  liability  for  iivl  ury  by  domestic  stock  to  unin- 
dosed  land  is  abrogated;  unimproved  and  uninclosed  lands  are  common 
pasturage  :*    OampbeU  v.  Bridwell,  5  Or.  812,  cited  and  approved. 

2.  Trespass  on  Uninclosed  Lands  by'  Stock.— In  permitting  stock  to  graze 

over  uninclosed  land  the  owner  is  not  guilty  of  any  actionable  injury,  and 
the  foct  that  there  is  a  herder  to  protect  the  animals  does  not  change  the  rule. 

From  Klamath :     W.  C.  Hale,  Judge. 

This  is  an  action  brought  by  W.  Albert  Walker  against 
Henry  Bloomingcamp  and  others  to  recover  for  the 
alleged  trespass  of  defendants'  sheep  upon  the  uninclosed 
lands  of  the  plaintiff.  The  complaint,  after  alleging 
plaintiff's  ownership  of  the  land,  avers:  *'That  on  di- 
vers days  and  times,  between  April  13,  1894,  and  April 
21,  1894,  the  defendants  unlawfully  and  willfully  herded; 
and  permitted  to  be  herded,  their  bands  of  sheep  upon  the 
above  lands,  of  which  plaintiff  was,  by  reason  thereof, 
disturbed  in  his  possession,  and  plaintiff's  grass  on  said 
land  was  trodden  down,  eaten  up,  injured,  and  destroyed, 
to  the  plaintiff's  damage  in  the  sum  of  $245.     The  de- 


*Note.— This  subject  has  been  considered  in  the  following  cases:  OampbeU  v. 
Bridwell,  6  Or.  812;  Iih-ench  v.  Creswell,  18  Or.  418;  Bileu  v.  Paisley,  18  Or.  47  (4  L.  R. 
A.  840),  Moses  v.  Soutfiem  Pac.  Cb.,  18  Or.  385;  Strickland  v.  Oeide,  31  Or.  373. 

The  liability  of  the  owner  of  animals  for  damages  done  by  their  trespassing 
is  extensively  reviewed  under  appropriate  subdivisions  In  a  note  to  Bulpit  v. 
Matthews,  22  L.  R.  A.  55.— Reporter. 
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fendants  demurred  to  the  complaint  upon  the  ground 
that  it  did  not  state  facts  suflScient  to  constitute  a  cause 
of  action,  and  the  demurrer  being  overruled  judgment 
was  rendered  in  favor  of  plaintiff,  from  which  defendants 
appeal. 

Reversed. 

For  appellants  there  was  a  brief  and  an  oral  argument 
by  Messrs.  Henry  L.  Benson  and  Wm.  R,  Willis, 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr,  Lionel  R.  Webster, 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

1.  The  common-law  rule,  by  which  the  owner  of 
domestic  stock  was  made  liable  for  the  injury  done  by 
them  to  the  uninclosed  lands  of  another,  is  not  in  force 
in  the  portions  of  this  state  to  which  the  fence  law  is 
applicable:  Campbell  v.  Bridwell,  5  Or.  311.  Here  the 
rule  prevails  that  uninclosed  and  unimproved  lands  are 
regarded  as  common  of  pasturage,  and  the  owner  of 
stock  may  suffer  them  to  go  at  large  and  depasture  such 
lands  without  being  liable  in  trespass  therefor.  If  the 
owner  of  the  land  would  protect  himself  from  such 
damage  he  must  inclose  it,  or  keep  the  stock  off  in  some 
other  way. 

2.  But  the  contention  for  the  plaintiff  is  that  this 
rule  applies  only  to  animals  running  at  large,  and  not 
to  the  willful  trespass  of  an  owner  who  knowingly  and 
intentionally  drives  and  confines  his  stock  upon  the  land 
of  another  without  his  consent  or  against  his  will,  for 
the  purpose  of  eating  or  destroying  the  grass  and  herb- 
age growing  thereon,  and  the  authorities  jseem  to  be  to 
that  effect :  7  Am.  &  Eng.  Enc.  Law  (1  ed.) ,  892  ;  Laz- 
arus V.  Phelps,  152  U.  S.  81  (14  Sup.  Ct.  477);    Harri- 
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8on  V.  Adamson,  76  Iowa,  337  (41  N.  W.  34);  Delamy  v. 
Errickson,  11  Neb.  533  (10  N.  W.  451);  Powers  v.  Kindt, 
13  Kan.  74.  But,  in  our  opinion,  the  doctrine  estab- 
lished by  these  cases  cannot  be  made  to  apply  to  this 
record.  The  complaint  does  not  aver  that  the  sheep 
were  actually  and  purposely  driven  upon  the  land  of 
plaintiff  by  defendants,  or  driven  there  at  all,  or  kept 
there,  without  plaintijff's  consent,  or  even  that  defend- 
ants or  their  herders  knew  that  the  lands  belonged  to 
the  plaintiff ;  nor  does  it  state  any  facts  showing  a  will- 
ful or  intentional  trespass  by  the  owner  of  the  sheep. 
It  is  true  the  complaint  alleges  that  the  sheep  were 
unlawfully  and  willfully  herded  and  permitted  to  be 
herded  upon  the  land,  but  this  amounts  to  nothing  more 
in  effect  than  an  averment  that  the  defendants  suffered 
their  sheep  in  charge  of  a  herder  to  graze  and  pasture 
upon  the  uninclosed  lands  of  the  plaintiff.  It  is  well 
known  that  the  flock  masters  of  the  section  of  the  state 
where  this  controversy  arose  are  required  by  the  neces- 
sities of  the  case  to  keep  their  sheep  in  charge  of  a 
herder,  in  order  to  protect  them  from  loss  or  destruction 
while  ranging  and  feeding  upon  the  common  uninclosed 
lands.  The  sheep,  however,  are  generally  permitted  to 
roam  substantially  at  will  over  the  range,  under  the  care 
and  supervision  of  the  herder,  and  if,  in  doing  so,  they 
go  upon  the  uninclosed  land  of  another  for  the  purpose 
of  pasturage,  the  owner  of  the  land,  in  our  opinion,  has 
no  cause  of  action  for  the  trespass :  Fant  v.  Lyman,  9 
Mont.  61  (22  Pac.  121).  It  follows  that  when  one  per- 
mits his  stock  to  run  at  large  or  graze  upon  uninclosed 
land,  he  is  guilty  of  no  actionable  injury,  and  the  fact 
that  the  character  of  the  stock  requires  that  he  should 
have  them  in  charge  of  some  person  to  protect  them 
from  loss  or  destruction,  does  not,  in  our  opinion,  change 
the  rule*     By  so  doing  he  does  nothing  more  than  has 
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been  by  common  consent  done  by  the  owners  of  such 
stock  since  the  earliest  settlement  of  the  state,  and  if  the 
practice  is  now  to  be  changed  it  should  be  done  by  legis- 
lative enactment.  The  judgment  is  reversed,  and  the 
cause  remanded  with  directions  to  sustain  the  demurrer 
to  the  complaint. 

Rbversbd. 


Decided  10  April,  1899. 

On  Rehearing. 

[56  Pac.  809.1 

Per  Curiam.  After  a  careful  review  and  re-examina- 
tion of  the  whole  cause,  as  presented  at  the  argument 
and  upon  briefs  of  counsel,  we  have  reached  the  same 
conclusion  as  on  the  former  hearing.  The  opinion  here- 
tofore rendered  will,  therefore,  be  adhered  to,  with  the 
same  result  as  it  respects  the  judgment  of  the  court 

below. 

Reversed. 


Decided  13  March ;  rehearing  denied  24  April,  1899. 
BliAGEN  V.  SMITH. 

[44  L.  R.  A.  622, 56Pac.  292.] 

1.  Appeal— Consideration  of  lafUATSRiAL  Testimony.— Testimony  Intro- 

duced on  an  immaterial  matter  not  in  issue  cannot  be  considered  on  appeal 
in  an  equity  case  tried  de  novo,  although  no  exception  was  taken  to  it8  admis- 
sion. 

2.  NciSANCE-nJuRiSDicTiON  OF  EQUITY.— Equity  has  Jurisdiction  to  restrain 

existing  or  threatened  public  nuisances  by  injunction,  at  the  suit  of  a  private 
person  who  suflers  thcreflrom  a  special  and  peculiar  injury  distinct  trotn.  that 
suffered  by  him  in  common  with  the  public  at  large.  Hill's  Ann.  Laws,  \  888, 
providing  a  remedy  at  law  for  a  private  nuisance  by  an  action  for  damages 
and  an  order  to  abate  the  nuisance,  is  not  exclusive,  where  immediate  relief 
is  demanded :    FleUchner  v.  Citizens^  Investment  .Co.,  25  Or.  119,  cited. 

3.  Injunction— Bawdy  House.— A  house  of  111  fame  is  a  public  nuisance,  wher- 

ever it  may  be  situated,  and  Its  continuance  may  be  enjoined  by  ^ly  one  who 
can  show  a  special  li^jury.*  * 
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4.  Idem.— Equity  will  enjoin  the  leasing  of  houses  for  brothels  when  they  are  so 
situated  with  reference  to  complainant's  business  property  that  €he  occu- 
pants of  the  latter  are  subjected  to  disgraceful  sights  and  sounds,  for  the 
owner  in  such  a  case  suffers  a  si)ecial  injury  in  the  enjoyment  of  his  prop- 
erty.* 

From  Multnomah  :     Loyal  B.  Stearns,  Judge. 

This  is  a  suit  by  private  parties  to  enjoin  the  continu- 
ance of  a  public  nuisance.  The  transcript  shows  that 
the  plaintiff,  N.J.  Blagen,  is  the  owner  of  two  lots  at  the 
southeast  corner  of  Couch  and  First  Streets,  in  the  City 
of  Portland,  upon  which  he  erected  a  large  four-story 
brick  building  in  1890,  expending  in  the  purchase  of  the 
land,  and  the  improvement  thereof,  about  $80,000  ;  that 
upon  the  completion  of  this  building  it  was  leased  to  the 
plaintiff,  The  W.  C.  Noon  Bag  Company,  a  corporation, 
which  is  engaged  in  the  manufacture  of  bags,  tents,  awn- 
ings, and  sails,  employing  from  forty  to  sixty  men  an(i 
women ;  that  the  other  plaintiffs  own  or  are  in  posses- 
sion of  certain  real  property  having  stores,  warehouses, 
or  factories  erected  thereon,  and  all  situated  in  the  imme- 
diate vicinity  of  Blagen's  said  building  ;  that  defendant, 
R.  C.  Smith,  having  leased  two  lots  diagonally  across 
Couch  Street  from  Blagen's  building,  and  two  lots  at  the 
southwest  and  two  at  the  southeast  corners  of  the  inter- 
section of  Davis  and  First  Streets,  changed  thereon  vari- 
ous small  wooden  buildings  into  what  are  known  as 
"cribs,"  for  the  purpose  of  renting  them  to  dissolute 
women,  to  be  used  as  bawdy  houses.  The  plaintiffs  sub- 
stantially allege  that  if  defendant  leases  these  cribs,  to 
be  used  for  the  purpose  for  which  they  were  designed,  it 
will  depreciate  the  value  of  their  property,  render  it  less 
desirable  for  rent,  and  result  in  a  private,  special,  and 


♦NoTB—For  a  case  somewhat  similar  to  this  see  Nacf  v.  Palmer^  41  L.  R.  A.  219. 
The  case  of  Haggart  v.  Stehlin,  22  L.  R.  A.  577,  is  an  interesting  discussion  of 
the  rlf^ht  to  enjoin  the  maintenance  of  a  saloon  in  a  residence  district. 

Reporter. 
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direct  injury  to  them.  The  plaintiff,  The  W.  C.  Noon 
Bag  Company,  avers  that  from  the  windows  in  the 
Blagen  building  said  cribs  are  in  plain  view ;  that  its 
employees,  in  coming  to  and  returning  from  their  labor, 
must  necessarily  pass  by  or  between  these  buildings, 
which,  if  they  are  permitted  to  be  used  for  immoral  pur- 
poses, will  bring  to  the  vicinity  in  which  they  are  situ- 
ated drunken,  disorderly,  and  disreputable  persons  and 
criminals,  the  effect  of  which  will  be  to  endanger  the 
lives  and  morals  of  its  employees,  and  interfere  with,  dis- 
turb, and  injure  its  business,  resulting  in  a  private, 
direct,  and  special  damage  to  it.  Whereupon  plaintiffs 
prayed  that  a  temporary  injunction  might  be  issued, 
restraining  the  defendant  from  proceeding  further  in  the 
construction  or  repair  of  any  building  upon  the  said 
premises  for  the  purposes  of  prostitution,  from  renting 
any  of  said  cribs,  or  allowing  any  persons  to  occupy  the 
same,  for  that  purpose,  and  from  transferring  or  selling 
said  buildings  to  any  person  to  be  used  for  immoral  pur- 
poses, and  that  upon  the  final  hearing  said  injunction  be 
made  perpetual. 

The  defendant,  after  denying  the  material  averments 
of  the  complaint,  alleges,  in  substance,  that  he  had  ex- 
pended in  repairing  said  buildings  the  sum  of  $5,000,  and 
that  the  only  manner  in  which  he  could  be  reimbursed 
for  the  outlay,  and  for  the  rent  which  he  had  agreed  to 
pay  for  the  use  of  the  premises,  was  by  subletting  these 
houses,  not  for  immoral  purposes,  but  to  any  person  who 
might  wish  to  rent  them  ;  that  they  are  cheap,  and  desir- 
able only  to  a  class  of  people  who  would  be  liable  to  want 
to  live  in  that  part  of  the  city,  which,  by  reason  of  its 
contiguity  to  the  wharves  on  the  Willamette  River,  and 
the  liability  of  that  stream  to  overflow  its  banks,  would 
never  be  occupied  as  residence  property,  except  by  the 
poorest  class  of  people,  who  are  compelled  by  necessity 
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to  seek  cheap  rents ;  that  in  June,  1894,  the  backwater 
from  said  river  stood  six  feet  deep  over  all  said  property, 
since  which  time  none  of  it  had  been  desirable  for  any 
purpose ;  that  said  section  of  the  city  is  remote  from 
public  travel,  without  retail  stores,  and  that  ladies  have 
no  occasion  to  visit  it,  and  never  have  gone  into  that 
neighborhood.  The  reply  put  in  issue  the  allegations  of 
new  matter  contained  in  the  answer.  . 

A  trial  was  had,  and  from  the  evidence  taken  thereat 
the  court  found  the  facts,  in  substance,  as  above  given, 
and  also  that  five  or  six  Japanese  prostitutes  had  moved 
into  some  of  these  buildings  since  this  suit  was  com- 
menced, notwithstanding  a  temporary  injunction  re- 
straining defendant  from  leasing  them  to  such  persons 
had  been  issued  and  served,  and  that  the  proximity  of 
these  cribs  to  the  property  of  said  Blagen  may  somewhat 
depreciate  its  value;  that  the  alterations' made  by  de- 
fendant upon  said  buildings  have  not  in  any  manner 
injured  plaintiflf^s  property,  or  been  any  damage  to  their 
business ;  and  that,  if  these  houses  be  rented  and  used 
for  immoral  purposes,  neither  of  the  plaintiffs  will  suffer 
any  special  or  peculiar  injury  therefrom,  different  from 
that  sustained  by  the  community  at  large.  The  court 
also  made  the  following  findings  :  "Tenth.  That  long 
prior  to  January  1,  1897,  there  was  situated  directly 
across  the  street  from  said  property  of  N.  J.  Blagen  a 
house  of  prostitution  kept  by  one  'Liverpool  Liz,'  and 
on  the  corner  of  First  and  C  Streets,  diagonally  across 
the  street,  there  was  what  tvas  known  as  the  'Bella  Union 
Theater,'  a  mixed  saloon,  where  women  resorted  and  sold 
liquors ;  that  next  to  the  building  occupied  by  'Liver- 
pool Liz'  there  stood  a  sailor  boarding  house,  kept  by 
Jim  Turk ;  that  this  part  of  town  is  known  as  part  of 
Whitechapel  District.  Eleventh.  That  at  the  time  of 
bringing  this  suit   there  were,  and   still  are,  situated 
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within  two  blocks  of  said  property  of  N.  J.  Blagen  fifteen 
saloons,  and  over  twenty-eight  houses  of  prostitution, 
called  'cribs,'  and  that  said  cribs  or  houses  of  prostitu- 
tion and  saloons  have  been  standing  on  said  property 
for  several  years  prior  to  January  1,  1897.''  The  court 
thereupon  dissolved  the  temporary  injunction  and  dis- 
missed the  suit,  from  which  plaintiffs  appeal. 

Reversed. 

For  appellants  there  was  an  oral  argument  by  Mr, 
George  Henry  Williams^  with  a  brief  over  the  name  of 
Williams^  Wood  &  Linthicum. 

For  respondent  there  was  an  oral  argument  by  Mr. 
John  M,  Gearin,  with  a  brief  over  the  names  of  Huvie  & 
Hall  and  Gearin,  Silvestone  <fe  BrodiCj  to  this  effect : 

This  is  simply  a  suit  brought  by  a  party  considering 
himself  aggrieved,  and  alleging  that  his  property  will 
be  damaged  by  certain  acts  threatened  to  be  done  by  the 
defendant,  and  asking  for  a  restraining  order. 

The  fact  of  a  nuisance  or  no  nuisance  should  be  de- 
cided by  a  jury  first:     Roseburg  y.  Abraham,  8  Or.  509. 

In  order  to  obtain  an  injunction  it  must  be  shown  that 
the  injury  complained  of  as  present  or  impending,  is 
such  as,  by  reason  of  its  gravity,  or  its  permanent  char- 
acter, or  both,  cannot  be  adequately  compensated  in  dam- 
ages :  16  Am.  &  Eng.  Enc.  Law  (1  ed.),  p.  959  ;  Wood, 
Nuisances,  §  646;  Dimcan  y\  Hayes,  22  N.  J.  Eq.  27; 
Fogg  V.  Nevada-California  Oregon  R.  R.  Co.,  20  Nev.  429. 

Injunctions  against  threatened  nuisances  will  seldom 
be  granted,  except  in  extreme  cases  where  the  threatened 
use  of  property  is  clearly  shown  to  be  such  as  leaves  no 
doubt  of  its  injurious  results.  The  bill  must  set  forth 
such  a  state  of  facts  as  leaves  no  room  for  doubt  upon 
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the  question  of  nuisance,  for  if  there  is  any  doubt  upon 
that  point  the  benefit  of  it  will  be  given  to  defendant : 
Wood,  Nuisances,  §  797 ;  High,  Inj .  495,  496 ;  Shaubut 
V.  St.  Paul  &  S.  C.  R.  R,  Co.,  21  Minn.  502  ;  Barnum  v. 
Minnesota  Transfer  R.  jR.  Co.,  33  Minn.  365;  Cleveland  v. 
Citizens'  OasUght  Co.,  20  N.  J.  Eq.  206  ;  Waupun  Trustees 
Y.  Moore,  34  Wis.  450  (17  Am.  Rep.  446);  Zabriskie  v. 
Jersey  City  &  B.  R.  R.  Co.,  13  N.  J.  Eq.  314;  Wolcott 
V.  Melick,  11  N.  J.  Eq.  204  (66  Am.  Dec.  790)  ;  San 
Jose  Ranch  Co.  v.  Brooks,  74  Cal.  465;  McCowan  v. 
Whitesides,  31  Ind.  237 ;  Hartshorn  v.  South  Reading,  3 
Allen,  504;  Clark  v.  Chicago  &  N.  W.  R.  R.  Co.,  70 
Wis.  597;  Wesson  v.  Washburn  Iron  Co.,  13  Allen,  101 
(90  Am.  Dec.  181)  ;  Proprietors  of  Quincy  Canal  v.  New- 
comb,  7  Met.  283  (39  Am.  Dec.  778) ;  Brainard  v.  Con- 
necticut River  R.  R.  Co.,  7  Cush.  510 ;  Stetson  v.  Faxon, 
19  Pick.  160  (31  Am.  Dec.  123);  Houck  v.  Wachter,  34 
Md.  272  (6  Am.  Rep.  332) ;  Marini  v.  Graham,  67  Cal. 
132. 

Mr.  Justice  Moore,  after  making  the  foregoing  state- 
ment of  facts,  delivered  the  opinion  of  the  court. 

1.  It  is  contended  by  plaintijffs'  counsel  that  the  court 
erred  in  permitting  defendant,  over  their  objection,  to 
introduce  testimony  outside  the  issues,  and  in  making 
the  findings  thereon  numbered  respectively  10  and  11. 
Section  397,  Hill's  Ann.  Laws,  as  amended  by  the  act 
of  the  legislative  assembly,  approved  February  20,  1893 
(Laws,  1893,  p.  26) ,  in  prescribing  the  manner  in  which 
findings  shall  be  prepared  in  suits,  reads  as  follows : 
'*The  court  in  rendering  its  decision  shall  set  out  in 
writing  its  findings  of  fact  upon  all  the  material  issues 
of  fact  presented  by  the  pleadings,  together  with  its  con- 
clusions of  law  thereon,  but  such  findings  of  fact  and 
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conclusions  of  law  shall  be  separate  from  the  decree, 
and  shall  be  filed  with  the  clerk  'and  incorporated  in  and 
.constitute  a  part  of  the  judgment  roll  of  said  cause;  and 
such  findings  of  fact  shall  have  the  same  force  and  effect 
and  be  equally  conclusive  as  the  verdict  of  a  jury  in  an 
action  at  law,  except  on  appeal  to  the  supreme  court  the 
cause  shall  be  tried  anew  without  reference  to  such  find- 
ings.*' The  transcript  shows  that  counsel  for  defend- 
ant, on  his  cross-examination  of  W.  C.  Noon,  referring 
to  a  period  of  two  or  three  years  prior  to  the  commence- 
ment of  the  suit,  propounded  to  him  the  following  ques- 
tion :  "Do  you  know,  during  that  time,  of  such  a  place 
as  the  Bella  Union  Theater?"  Whereupon  the  court, 
upon  objection  being  made,  said  :  "As  to  the  injury  of 
the  property  there,  I  think  perhaps  that  would  be  admis- 
sible." The  witness  answered:  "I  think  I  have  seen 
that  on  the  door ;  yes."  No  exception  to  the  ruling  of 
the  court  upon  the  admission  of  this  testimony  was 
saved,  nor  can  we  find,  from  an  inspection  of  the  tran- 
script, that  any  other  objection  was  made  or  exception 
saved  to  the  introduction  of  any  of  the  testimony  tend- 
ing to  support  the  findings  complained  of.  This  being 
so,  and  the  cause  coming  before  us  for  trial  de  novOy  the 
question  is  presented  whether,  in  the  absence  of  any 
exception  to  the  action  of  the  court  admitting  testimony 
tending  to  show  that  houses  of  ill  repute  and  other 
disreputable  places  of  resort  existed  in  the  immediate 
vicinity  of  plaintiffs'  property  long  before  defendant 
constructed  the  cribs  mentioned  in  the  complaint,  such 
testimony  shall  be  considered  on  appeal,  in  view  of 
the  issues  of  fact  to  be  tried.  In  Newby  v.  Myers,  44 
Kan.  477  (24  Pac.  971),  it  is  held  that  the  findings  of 
fact  of  a  trial  court  must  be  based  upon  the  issues  made 
by  the  pleadings,  and  any  finding  outside  such  issues  is 
a  nullity.     In  Marks  v.  Sayward,  60  Cal.  57,  it  is  held 
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that  findings  of  fact  must  be  within  the  issues ;  other- 
wise, they  will  not  be  regarded.  In  Reinhart  v.  Lugo^  75 
Cal.  639  (18  Pac.  112),  it  is  held  that  the  finding  in  an 
action  of  partition  contrary  to  an  admission  made  by 
the  pleadings  as  to  the  plaintijff's  interest  in  the  lands  in 
question  is  outside  the  issue  and  erroneous,  and  a  judg- 
ment based  thereon  should  be  reversed.  In  Hall  y.Ar- 
noit,  80  Cal.  348  (22  Pac.  200),  it  is  held  that  findings 
upon  issues  not  properly  presented  by  the  pleadings 
must  be  disregarded.  There  is  no  issue  in  the  pleadings 
upon  which  findings  numbered  10  and  11  can  be  predi- 
cated, nor  was  any  motion  made  to  amend  the  answer  in 
this  respect ;  and,  this  being  so,  the  testimony  intro- 
duced upon  that  subject  was  immaterial,  and  cannot  be 
considered  on  appeal. 

It  is  admitted  by  plaintiff's  counsel  that  the  cribs  con- 
structed by  defendant  and  leased  for  immoral  purposes 
constitute  a  public  nuisance,  notwithstanding  which 
they  contend  that  their  clients  suffered  a  special  injury 
therefrom,  distinct  and  different  in  kind  from  that  sus- 
tained by  the  general  public,  and  that  the  court  there- 
fore erred  in  not  making  the  injunction  perpetual ;  while 
defendant's  counsel  maintain  that  plaintiffs  had  a  com- 
plete, speedy  and  adequate  remedy  at  law  for  the  re- 
covery of  damages  and  the  abatement  of  the  nuisance, 
and  hence  a  court  of  equity  has  no  jurisdiction  to  grant 
the  relief  demanded,  and  that,  such  being  the  case,  the 
decree  should  be  aflSrmed. 

2.  The  statute  referred  to  as  affording  a  legal  remedy 
for  the  suppression  of  a  nuisance  substantially  provides 
that  any  person  whose  property  is  affected  by  a  private 
nuisance  may  maintain  an  action  at  law  for  damages 
therefor,  and,  if  judgment  be  given  for  the  plaintiff  in 
such  action,  he  may,  in  addition  to  the  execution  to  en- 

84  Or.- 26. 
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force  the  same,  on  motion,  have  an  order  allowing  a 
warrant  to  issue  to  the  sheriff  to  abate  such  nuisance ; 
and,  if  it  appear  on  the  hearing  that  such  remedy  is  in- 
adequate, the  plaintiff  may  proceed  in  equity  to  have 
the  defendant  enjoined :  Hill's  Ann.  Laws,  §  333.  It 
will  be  seen  that  the  remedy  thus  provided  can  be  in- 
voked only  by  the  person  whose  property,  or  right  of 
possession  and  personal  enjoyment  thereof,  is  affected 
by  the  maintenance  of  a  private  nuisance,  and,  as  an 
incident  to  the  compensation  which  the  law  awards  for 
the  injury  sustained,  the  court  may  order  a  warrant  to 
be  issued,  commanding  the  sheriff  to  abate  the  same, 
but  the  statute  makes  no  provision  whatever  for  any 
relief  for  an  injury  sustained  from  the  maintenance  of 
a  public  nuisance.  It  is  urged  with  much  reason  that 
under  the  maxim,  ^^Expressio  unius  est  exclusio  alterius^^'* 
the  remedy  prescribed  by  section  333,  supra^  is  exclusive, 
and  that  the  deduction  is  strengthened  when  the  remedy 
thus  afforded  is  considered  with  reference  to  the  limita- 
tion placed  thereon  by  Section  380,  Hill's  Ann.  Laws, 
which,  so  far  as  applicable  to  the  case  at  bar,  reads : 
"The  enforcement  or  protection  of  a  private  right,  or 
the  prevention  of  or  redress  for  an  injury  thereto,  shall 
be  obtained  by  a  suit  in  equity  in  all  cases  where  there 
is  not  a  plain,  adequate  and  complete  remedy  at  law." 
In  Fleischner  v.  Citizen^ 8  Investment  Co,,  25  Or.  119 
(35  Pac.  174),  it  was  held  that  the  remedy  provided  by 
the  former  section  is  not  exclusive,  and  does  not  limit 
the  relief  for  injury  resulting  from  the  maintenance  of 
nuisances  to  actions  at  law  ;  that  whenever  a  nuisance 
will  cause  irreparable  injury,  menace  the  life  or  health  of 
the  plaintiff  or  his  family,  or  the  guilty  party  is  not  able 
to  respond  in  damages  for  the  injury,  or  where  numer- 
ous actions  will  be  required,  equity  has  "concurrent  juris- 
diction with  courts  of  law,"  within  the  meaning  of  the 
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latter  section,  and  will  enjoin  the  continuance  of  the 
objectionable  conditions.  "In  regard  to  private  nui- 
sances," says  Judge  Story  in  his  work  on  Equity  Juris- 
prudence (Vol.  2,  §  925),  "the  interference  of  courts  of 
equity  by  way  of  injunction  is  undoubtedly  founded  upon 
the  ground  of  restraining  irreparable  mischief,  or  of  sup- 
pressing oppressive  and  interminable  litigation,  or  of 
preventing  multiplicity  of  suits."  This  learned  author, 
after  illustrating  the  doctrine  that  equitable  interposi- 
tion in  the  cases  of  private  nuisances  ought  not  to  be 
granted  except  where  the  right  is  clear,  says  in  the  fol- 
lowing section  :  "On  the  other  hand,  where  the  injury 
is  irreparable,  as  where  loss  of  health,  loss  of  trade,  de- 
struction of  the  means  of  subsistence,  or  permanent  ruin 
to  property,  may  or  will  ensue  from  the  wrongful  act  or 
erection, — in  every  such  case  courts  of  equity  will  inter- 
fere by  injunction  in  furtherance  of  justice  and  the  vio- 
lated rights  of  the  property."  The  defendant  against 
whom  a  judgment  has  been  given  in  an  action  for  dam- 
ages resulting  from  a  private  nuisance  may,  upon  motion 
therefor,  obtain  from  the  court  or  judge  an  order  to  stay 
the  issuing  of  a  warrant  to  abate  the  nuisance  for  such 
period  as  may  be  necessary,  not  exceeding  six  months, 
and  allowing  the  defendant  to  abate  the  nuisance  him- 
self upon  giving  the  plaintiff  an  undertaking  that  he 
will  abate  it  within  the  time  specified  in  the  order : 
Hill's  Ann.  Laws,  §  335.  A  private  nuisance,  however, 
may  in  some  instances  become  so  intolerable  to  the 
party  whose  property,  or  the  enjoyment  thereof,  is  af- 
fected thereby,  that  its  discontinuance  becomes  an  im- 
perious necessity,  in  which  case  equity  only  can  afford 
the  immediate  relief  demanded,  because  the  slow  pro- 
cess of  the  law  courts  is  not  adequate  to  the  occasion. 
It  is  the  inadequacy  of  the  legal  remedy  referred  to  in 
section  380,  supra,  that  forms  the  exception  to  the  gen- 
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eral  rule,  and  thereby  confers  upon  a  court  of  equity 
jurisdiction,  in  a  case  of  private  nuisance,  to  intefere  in 
behalf  of  the  injured  party,  and  to  grant  speedy  relief. 
Our  statute  having  made  no  provision  for  the  suppres- 
sion of  a  public  nuisance,  except  by  indictment,  any 
remedy  beyond  that,  if  it  exist,  must  be  found  in  the 
rules  of  the  common  law. 

3.  "In  regard  to  public  nuisances,  the  jurisdiction  of 
courts  of  equity, ' '  says  Judge  Story  in  his  work  on  Equity 
Jurisprudence  (Vol.  2,  §  921),  "seems  to  be  of  a  very 
ancient  date,  and  has  been  distinctly  traced  back  to  the 
reign  of  Queen  Elizabeth . "  A  court  of  equity,  therefore , 
has  jurisdiction  to  restrain  existing  or  threatened  public 
nuisances  by  injunction,  at  the  suit  of  a  private  person, 
who  suffers  therefrom  a  special  and  peculiar  injury, 
distinct  from  that  suffered  by  him  in  common  with  the 
public  at  large  :  3  Pomeroy,  Eq.  Jur.  §  1349,  and  cases 
cited  in  note  4 ;  2  Wood,  Nuis.  §  819.  "A  house  of  ill 
fame,  or  *  bawdy  house,'  as  it  is  more  commonly  called  in 
the  law,"  says  Mr.  Wood  in  his  work  on  Nuisances  (Vol. 
1,  §  29),  "is  a  public  nuisance,  and  the  keeper  thereof 
may  be  indicted  therefor,  whether  the  house  is  located  in 
a  city  or  a  forest.  It  is  malum  in  «e,  and  the  court  does 
not  need  to  be  informed  of  its  effects  upon  society,  for 
the  common  experience  of  mankind  shows  that  the  prob- 
able and  natural  consequences  of  such  an  establishment 
will  be  detrimental  to  the  moral  and  social  welfare  of  the 
public."  To  the  same  effect,  see,  also,  Givens  v.  Van 
Studdiford,  4  Mo.  App.  498, 

4.  The  plaintiffs  having  sought  relief  in  the  proper 
forum,  and  their  complaint  having  stated  facts  sufficient 
to  constitute  a  cause  of  suit,  the  remaining  question  to 
be  considered  is  whether  the  evidence  introduced  at  the 
trial  conclusively  shows  that  they  are  entitled  to  the  re- 
lief which  they  invoke.     The  evidence  tends  to  show,  and 
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the  court  below  found,  that  the  proximity  of  the  cribs  to 
Blagen's  property  may  somewhat  depreciate  its  value. 
The  continuance  of  a  nuisance,  not  such  per  se,  which 
renders  the  adjacent  property  less  salable,  or  prevents 
the  owner  from  advantageously  letting  the  premises,  or 
limits  his  demise  thereof  to  less  reputable  tenants,  is  not 
enough  to  entitle  him  to  equitable  relief ;  for  the  loss 
sustained  in  these  particulars  is  capable  of  being  com- 
pensated in  an  action  for  damages  :  1  Wood,  Nuis.  §  3  ; 
2  Wood,  Nuis.  §  789  ;  Ryan  v.  Copes,  11  Kich.  L.  217  (73 
Am.  Dec.  106);  Lansing  v.  Smith,  8  Cow.  146;  Gibson 
V.  Donk,  7  Mo.  App.  3"/  ;  Ballentine  v.  Webb,  84  Mich.  38 
(13  L.  R.  A.  321,  47  N.  W.  485).  In  Hamilton  v.  Whit- 
ridge,  11  Md.  128  (^9  Am.  Dec.  184),  it  is  held  that  a 
court  of  equity  had  jurisdiction  to  prohibit  by  injunction 
a  party  from  erecting  a  bawdy  house,  upon  a  bill  filed  by 
private  parties,  alleging  that  the  close  proximity  of  such 
a  nuisance  would  deprive  them  of  the  comfortable  enjoy- 
ment of  their  property,  and  greatly  depreciate  and  lessen 
its  value.  In  Cranford  v.  Tyrrell,  128  N.  Y.  341  (28  N.  E. 
514),  suit  was  instituted  to  restrain  the  defendant  from 
keeping  a  house  of  ill  fame ;  and  it  was  held  that  an 
unlawful  use  of  property,  which  renders  the  premises  of 
a  neighbor  unfit  for  comfortable  or  respectable  occupa- 
tion and  enjoyment,  is  a  private  nuisance,  against  which 
the  protection  of  a  court  of  equity  may  be  invoked,  al- 
though the  use  complained  of  also  constitutes  a  public 
nuisance. 

In  Hayden  v.  Tucker,  37  Mo.  214,  suit  was  brought  to 
enjoin  the  defendant  from  keeping  jacks  and  stallions 
for  service  in  a  yard  adjoining  and  in  full  view  of  plain- 
tiff's premises,  whereby  it  was  alleged  that  they  were 
depreciated  in  value  and  rendered  unfit  for  habitation, 
and  it  was  held  that  a  court  of  equity  was  competent  to 
grant  the  relief  demanded.      Mr.  Justice  Wagner,  in 


406  Blagen  v.  Smith.  [34  Or. 

speaking  for  the  court,  says  :  *'A  right  of  action  may 
lie  against  a  party  for  a  nuisance,  where  a  court  would 
not  be  justified  in  interfering  to  remove  it  by  injunction. 
To  authorize  the  extraordinary  interference,  there  must 
be  such  an  injury  as  from  its  very  nature  is  not  suscep- 
tible of  being  adequately  compensated  by  damages  at 
law,  or  such  as  from  its  continuance  or  permanent  mis- 
chief must  occasion  a  constantly  recurring  grievance, 
which  cannot  otherwise  be  prevented  but  by  injunc- 
tion. And  this  remedy  will  be  allowed  where  the  injury 
is  material,  and  operates  daily  to  destroy  or  diminish 
the  comfort  and  use  of  a  neighboring  house,  and  the 
remedy  by  a  multiplicity  of  actions  for  the  continuance  of 
it  would  furnish  no  substantial  compensation."  These 
cases,  however,  related  to  enjoining  nuisances  which 
were  malum  in  se,  and  maintained  or  threatened  to  be 
carried  on  in  a  neighborhood  chiefly  devoted  to  family 
residences.  A  court  of  equity  will  not  interfere  with 
the  continuance  of  a  lawful  business  in  a  locality  where 
the  buildings  are  mainly  occupied  for  business  purposes, 
because  a  few  families  may  reside  in  the  neighborhood : 
Gilbert  v.  Shoiverman,  23  Mich.  448  ;  Doellner  v.  TynaUy 
38  How.  Prac.  176.  * 'Where  the  nuisance,"  says  Chan- 
cellor Green  in  Ilolaman  v.  Boiling  Spring  Bleaching  Co.y 
14  N.  J.  Eq.  335,  ''operates  to  destroy  health  or  to  di- 
minish the  comfort  of  a  dwelling,  an  action  at  law 
furnishes  no  adequate  remedy,  and  the  party  injured 
is  entitled  to  protection  by  injunction."  To  the  same 
effect,  see,  also,  Ogletree  v.  McQaaggs^  67  Ala.  580  (42 
Am.  Rep.  112).  These  cases  relate  to  nuisances  which 
were  not  such  per  se,  but  the  rule  so  announced  can  have 
no  application,  upon  principle,  to  the  continuance  of  a 
nuisance  which  is  malum  in  se  in  a  district  devoted  exclu- 
sively to  business. 

If  this  were  not  so,  a  house  of  ill  fame  could  be  estab- 
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lished  and  operated  beside  a  church,  in  a  district  in 
which  the  buildings  were  devoted  to  business  or  trade, 
and  a  court  of  equity  would  be  powerless  to  correct  the 
evil.  If  it  were  possible  for  such  a  thing  to  exist  unmo- 
lested in  a  civilized  community,  what  measure  of  dam- 
ages in  an  action  at  law  would  compensate  outraged 
decency,  dispel  the  blush  of  shame  that  flushes  the 
cheek  of  modest  virtue,  or  still  the  conscience  of  those 
who  would  worship  in  a  sanctuary  that  was  maintained 
in  the  least  degree  by  money  collected  as  indemnity  from 
the  maintenance  of  a  brothel?  All  property  in  a  city  is 
affected  by  the  maintenance  of  a  bawdy  house,  just  in 
proportion  to  its  contiguity  thereto,  and  the  damage 
which  such  property  sustains,  while  differing  in  degree, 
does  not  differ  in  kind  ;  and,  such  being  the  case,  the 
owner  of  any  such  property  affected  in  the  same  general 
way  as  other  property  therein  could  not  successfully  in- 
voke equitable  relief  to  enjoin  its  continuance.  But 
where,  by  reason  of  the  proximity  of  such  property  to 
the  public  nuisance,  disgusting  scenes  and  sounds  shock 
the  sense  of  those  whose  property,  or  the  enjoyment 
thereof,  is  affected  thereby,  the  injury  sustained  is  nec- 
essarily different  in  kind  from  that  suffered  by  the  public 
at  large  ;  and,  this  being  so,  such  persons  are  entitled  to 
an  injunction  restraining  the  same. 

One  of  the  witnesses  who  appeared  on  plaintiffs' 
behalf,  in  speaking  of  the  occupant  of  a  crib  in  the  im- 
mediate vicinity  of  Blagen 's  property,  in  answer  to  the 
question,  ''What  would  the  appearance  of  these  women 
indicate  was  their  occupation ?''  says:  "Why,  it  is  self- 
evident  that  they  are  on  the  town.  For  instance,  several 
weeks  ago  I  was  walking  along  there  about  6  :30  or  7, 
and  the  windows  were  out, — fully  open, — and  one  of 
the  Japanese  women  was  standing  around  in  undress 
uniform,  and  several  Chinamen  were  standing  around. 
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negotiating,  apparently,  on  the  outside."  This  evi- 
dence, in  our  judgment,  together  with  other  like  testi- 
mony, tends  to  show  that  plaintiffs  are  entitled  to  the 
relief  demanded,  and  hence  the  decree  is  reversed,  and 
the  temporary  injunction  made  perpetual. 

Reversed. 


Decided  27  March;  rehearing  denied  22  May,  1889. 
RAMSEY  V.  STEPHENSON. 

[56  Pac.  520;  67  Pac.  195.] 

WiLL^—CoNSTBtTcrrioN.— Where  a  testator  directed  his  residuary  estate  to  be 
converted  into  cash,  and  divided  "equally  among  the  heirs  at  law,"  such 
heirs  take  per  capita,  and  not  per  stirpenj  regardless  of  the  degree  of  relation- 
ship to  the  testa  ton   OerrUh  v.  Hinman^  8  Or.  848,  distinguished. 

From  Multnomah  :   Loyal  B.  Stearns,  Judge. 

Bill  by  James  S.  Ramsey  and  others  against  Efl5e  I. 
Stephenson  and  others  to  have  set  apart  to  them,  as  devi- 
sees, their  distributive  share  in  the  estalte  of  Frederick 
H.  Ramsey,  deceased.  From  a  decree  dismissing  their 
bill,  complainants  appeal. 

Reversed. 

For  appellants  there  was  a  brief  over  the  names  of 
Whalley  &  Muir,  with  an  oral  argument  by  Mr.  William 
T.  Miiir. 

For  respondents  there  was  a  brief  over  the  names  of 
Paxion^  Beach  &  Simon^  W.  E,  Jeffrey,  Lionel  R.  Webster, 
E,  B,  Prebble,  and  Roscoe  R,  Oiltner,  with  an  oral  ar- 
gument by  Messrs.  Jarvis  Varnal  Beach   and   Lionel  R. 

Webster. 

Mr.  Justice  Bean  delivered  the  opinion. 


Mar.  1899.]        Ramsey  v.  Stephenson.  409 

The  only  question  in  this  case  is  the  proper  construc- 
tion of  that  portion  of  the  ninth  clause  in  the  will  of 
Frederick  H.  Ramsey,  deceased,  which  reads  as  follows : 
*'I  give,  devise,  and  bequeath  all  the  rest  and  residue  of 
my  property,  real,  personal,  and  mixed,  of  which  I  may 
die  seised,  unto  the  said  A.  W.  Lambert,  in  trust,  never- 
theless, to  sell  and  dispose  of  the  same,  and  to  convert  it 
into  cash,  and  divide  the  proceeds  equally  among  the 
heirs  at  law."  At  the  time  of  the  testator's  death  he 
left,  surviving  him,  a  brother  and  sister,  six  children  of 
a  deceased  brother,  five  children  of  one  deceased  sister, 
and  six  children  of  another  ;  and  the  question  is  whether 
these  heirs  take  per  capita,  or  by  right  of  representation. 
There  is  nothing  in  the  other  provisions  of  the  will,  or 
the  surrounding  circumstances,  throwing  any  light  on 
the  testator's  intention ;  but  it  must  be  gathered  from 
the  clause  quoted. 

For  the  plaintiflFs  it  is  contended  that  the  money  real- 
ized from  the  sale  of  the  residue  of  the  estate  of  the  de- 
cedent should  be  distributed  among  the  nineteen  heirs 
in  equal  parts,  while  the  defendants  contend  that  it 
should  be  divided  into  five  parts,  and  distributed  per 
stiiyes,  and  not  per  capita.  The  argument  on  both  sides 
is  based  to  some  extent  on  decisions,  some  of  which  are 
in  point  on  each  theory.  The  courts  all  agree,  however, 
that  the  intention  of  the  testator  must  govern,  if  it  can 
be  ascertained  from  the  language  used,  and  that  analo- 
gous decisions  are  of  importance  only  as  aids  in  ascer- 
taining such  intention,  when  it  is  doubtful.  It  may, 
perhaps,  be  stated  as  a  general  rule  that,  under  a  devise 
to  heirs,  without  naming  them,  which  therefore  neces- 
sarily compels  a  reference  to  the  statute  of  distribution 
to  ascertain  who  shall  take  under  the  will,  the  devisees 
will  take  in  the  proportion  prescribed  by  the  statute, 
and,  if  not  of  equal  degree,  they  will  take  by  right  of 
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representation,  or  per  stirpes^  and  not  per  capita,  in  the 
absence  of  a  declaration  in  the  will  to  the  contrary,  or  in 
case  the  intention  of  the  testator  is  in  doubt :  Richards  v. 
Miller,  62  111.  417  ;  Dagget  v.  Slack,  8  Mete.  (Mass.)  450  ; 
Bassett  v.  Granger,  100  Mass.  348;  Bailey  v.  Bailey,  25 
Mich.  185  ;  Conklin  v.  Davis,  63  Conn.  377  (28  Atl.  537); 
Wood  V.  Robertson,  113  Ind.  323  (15  N.  E.  457) ;  West  v. 
Rassman,  135  Ind.  278  (34  N.  E.  991)  ;  Woodward  v. 
James,  115  N.  Y.  346,  359  (22  N.  E.  150) ;  Eyer  v.  Beck, 
70  Micii.  179  (38  N.  W.  20).  This  rule  is  founded  on 
the  presumption  that  the  testator,  having  made  a  resort 
to  the  statute  necessary  to  ascertain  who  are  his  benefi- 
ciaries, intended  that  it  should  also  govern  the  propor- 
tion in  which  they  should  take,  unless  he  expressed  a 
diflFerent  intention.  But  when  he  prescribes  the  mode 
of  distribution  there  is  no  room  for  presumption,  and  it 
must  be  made  as  he  directs. 

Now,  in  the  case  at  bar,  the  language  of  *he  will 
indicates  clearly  the  intention  of  the  testator  as  to  the 
manner  of  distribution,  because  he  expressly  declares 
that  it  shall  be  made  "  equally  "  among  the  heirs  at  law, 
and  this  direction  must  prevail :  Scndder  v.  Vartarsdale, 
13  N.  J.  Eq.  109 ;  Allen  v.  Allen,  13  S.  C.  512  (36  Am. 
Rep.  716)  ;  Maguire  v.  Moore,  108  Mo.  267  (18  S.  W. 
897) ;  Bisson  v.  West  Shore  R,  R.  Co,,  143  N.  Y.  125  (38 
N.  E.  104) ;  McKelvcy  v.  McKelvey,  43  Ohio  St.  213  (1 
N.  E.  594) ;  Johnstone  v.  Knight,  117  N.  C.  122  (23  S.  E. 
92) ;  Brittain  v.  Carson,  46  Md.  186.  Under  the  terms 
of  the  will,  resort  to  the  statute  is  necessary  to  deter- 
mine who  are  the  persons  entitled  to  take,  but  not  to 
ascertain  how  they  shall  take.  By  the  phrase  **  heirs  at 
law"  the  testator  designated  his  devisees,  and  by  the 
word  '*  equally  "  the  manner  in  which  they  should  take. 
It  is  difficult  to  conceive  what  language  the  testator  could 
have  used  better  adapted  to  make  his  intention  manifest. 
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He  directs  that  Mb  tmstee  shall  sell  and  dispose  of  the 
residue  of  his  estate,  and  divide  the  proceeds  equally 
among  his  heirs  ;  and  we  do  not  feel  justified  in  substi- 
tuting for  his  declared  will  a  mode  of  distribution  by 
which  his  property  will  not  be  so  divided.  It  is  true 
some  of  the  authorities  cited  by  defendants  do  not  sup- 
port this  conclusion  :  Bashings  Appeal,  3  Pa.  St.  304  (45 
Am.  Dec.  641) ;  Hoch's  Estate,  154  Pa.  St.  417  (26  Atl. 
610);  Kelley  v.  Vigas,  112  111.  242.  These  cases  proceed 
upon  the  theory  that  because  the  statute  of  distribution 
has  to  be  consulted  in  order  to  ascertain  who  are  heirs 
it  must  also  govern  as  to  the  manner  of  the  distribution, 
notwithstanding  the  language  of  the  will.  This  reason- 
ing overlooks  the  fact  that  the  testator  himself  has  indi- 
cated the  quantum  of  the  estate  which  each  heir  shall 
take,  and  that  it  is  only  necessary  to  consult  the  statute 
for  the  purpose  of  determining  who  are  heirs.  In  other 
words,  the  statute  governs  in  ascertaining  who  shall 
take,  but  the  will  controls  in  determining  the  quantum  to 
which  each  beneficiary  is  entitled.  There  is,  therefore, 
no  necessity  for  resorting  to  tlie  statute  to  ascertain  tlie 
manner  of  the  distribution  ;  nor  can  it  be  done,  it  seems 
to  us,  without  disregarding  the  expressed  intention  of 
the  testator.  It  follows,  from  these  views,  that  the 
decree  of  the  court  below  must  be  reversed,  and  it  is  so 
ordered,  and  tlie  cause  remanded,  with  directions  to 
overrule  the  demurrer  to  the  complaint. 

Reversed. 
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On  Motion  for  Rehearing. 

Mr.  Chief  Justice  Wolverton  delivered  the  opinion. 

In  the  able  and  exhaustive  petition  for  a  rehearing  of 
this  cause  counsel  for  respondents  strongly  insist  that 
the  opinion  thefein  impinges  upon,  and  practically  over- 
rules, Gerrish  v.  Hinman^  8  Or.  348,  but  we  are  impressed 
that  such  is  not  its  effect.  That  case  was  not  alluded  to, 
as  it  was  thought  not  to  be  in  point,  although  it  received 
due  consideration  among  the  many  other  cases  cited.  It 
is  needless  to  say  the  authorities  are  in  hopeless  conflict 
touching  the  proper  distribution  to  be  made  under  a  be- 
quest or  devise  of  similar  import  to  the  one  here  exhib- 
ited, so  that  it  would  be  a  bootless  task  to  attempt  to 
reconcile  them.  The  testator  has  directed  the  trustee  to 
"divide  the  proceeds  equally  among  the  heirs  at  law," 
and  the  question  is,  simply,  if  we  may  be  pardoned  a 
restatement  of  it,  whether  the  heirs  at  law  take  per  capita 
or  per  stirpes.  The  general  rule,  unquestionably,  is  that 
a  gift  to  a  class,  without  direction  as  to  the  quantum  each 
shall  take,  entitles  all  persons  who  are  able  to  bring  them- 
selves within  the  class,  to  a  distribution  per  capita.  But, 
if  a  gift  be  to  a  class  unascertainable,  except  by  resort  to 
the  statute  of  distribution,  tlien,  in  the  absence  of  spe- 
cific directions,  the  provisions  of  the  statute  will  control 
as  to  the  proportion  in  which  the  donees  shall  take,  and 
the  distribution  will  be  per  stirpes  :  Freeman  v.  Knight^ 
37  N.  C.  (2  Ired.  Eq.)  72 ;  Allen  v.  Allen,  13  S.  C.  612 
(36  Am.  Dec.  716).  The  authorities  are  thus  far  in  ac- 
cord, and  language  showing  a  dilBFerent  intention  must 
be  employed  by  tlie  donor  to  warrant  a  departure  from 
these  rules  in  the  distribution  of  his  bounty.     It  is  a 
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cardinal  principle  in  the  construction  of  wills  that  the 
intention  of  the  donor  must  always  prevail  whenever  it 
can  be  ascertained.  By  the  simple  designation  "heirs 
at  law,"  as  a  description  of  the  objects  of  his  bounty, 
the  testator  has  left  no  alternative  except  a  resort  to  the 
statute  of  distribution  by  which  to  determine  who  shall 
take.  We  find,  by  reference  to  the  statute,  that  his 
brother,  sister,  nephews,  and  nieces  all  come  within  the 
category  of  '*heirs  at  law,"  as,  without  the  will,  they 
are  all  capacitated  to  share  in  his  estate.  The  statutory 
distribution  is  per  stirpes,  and,  without  apt  words  showing 
an  intention  to  the  contrary,  it  must  be  conceded  that, 
under  the  rule,  the  kindred  designated  would  take  accord- 
ingly. But  the  word  * 'equally"  has  been  employed,  and 
the  pivotal  question  is  respecting  its  appropriate  signifi- 
cance. We  are  bound  to  assume  that  it  was  employed 
for  some  purpose. 

The  primary  object  of  making  a  will  is  to  direct  a  dif- 
ferent and  distinct  mode  of  distribution  of  the  testator's 
estate  from  that  marked  out  by  the  law  of  descent,  and 
if,  after  specific  bequests,  it  is  desired  to  have  a  residuum 
distributed  according  as  the  law  directs,  there  are  two 
ways  of  doing  it,  which  would  certainly  be  commensu- 
rate with  the  purpose,— one  is  to  make  no  attempt  at  a 
testamentary  distribution  of  it ;  and  the  other,  to  direct 
simply  that  it  be  distributed  among  the  heirs  at  law.  In 
its  ordinary  acceptation,  the  word  "equally"  signifies  a 
division  of  the  estate  per  capita  {Kelly  v.  Vigas,  112  111. 
242,  245) ,  and  we  are  not  aware  that  it  has  any  technical 
meaning  of  different  import.  Its  use  by  the  testator, 
therefore,  is  indicative  of  an  intention  that  the  funds 
should  be  distributed  per  capita ;  and,  since  the  word 
has  been  employed,  the  per  capita  distribution  must  be 
adopted,  unless,  notwithstanding  such  use,  an  intention 
is  discoverable  from  the  will  that  the  donees  should  take 
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per  stirpes.  To  tliis  end  the  adjudications  of  Illinois  and 
New  York  are  in  harmony :  Kelly  v.  Vigas^  112  111.  242, 
245,  and  Bisson  v.  West  Shore  R.  R.  Co.,  143  N.  Y.  125 
(38  N.  E.  104).  The  respondents,  therefore,  have  the 
burden  upon  them  to  show,  from  the  language  of  the 
will,  that  the  testator  intended  a  distribution  per  stirpes; 
and  this  it  is  impossible  to  do,  as  the  clause  referred  to 
is  the  only  one  in  the  whole  instrument  shedding  any 
light  on  the  question.  This  conclusion  seems  to  us  to  be 
deducible  from  correct  principles,  and  is  supported  by  a 
strong  array  of  respectable  authority. 

The  other  contention  is  that  the  word  "equally"  has 
reference  to  the  statutory  distribution,  and  that,  in  view 
of  the  statute,  it  would  be  an  equal  distribution  if  pri- 
marily the  fund  is  divided  into  equal  shares,  notwith- 
standing the  necessity  of  subdividing  one  or  more  of  such 
shares  before  tlie  donees  can  be  requited  :  I£och\s  Estate, 
154  Pa.  St.  417  (26  Atl.  610) .  This  is  certainly  attach- 
ing to  the  word  "equally"  a  strained  and  unwarranted 
signification,  and  it  seems  to  us  that  it  should  not  be 
given  such  meaning  or  import  unless  the  intention  of  the 
donor  to  have  it  so  construed  is  discoverable  from  the 
will  itself,  and  that  its  mere  use,  without  else,  is  indica- 
tive of  a  per  capita,  and  not  a  per  stirpes,  distribution. 
Gerrish  v.  Hinman,  8  Or.  348,  was  decided  in  harmony 
with  these  views.  The  purpose  of  the  testator  in  that 
case  was  discoverable  from  the  will.  Mr.  Justice  Prim 
says :  "The  objects  of  his  bounty  are  designated  as  his 
living  children,  and  the  'children  of  deceased  daughters.' 
The  number  and  names  of  the  latter  are  not  mentioned 
in  the  will,  but  are  merely  referred  to  as  a  class  in  their 
representative  capacity ;  thus  evincing  the  purpose  of 
tlie  testator  to  give  them  the  shares  their  mothers  would 
have  taken  if  they  had  survived  him."  In  support  of 
his  position,  the  learned  justice  cites  Lockhart  v.  Lockhart, 
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3  Jones,  Eq.  (N.  C.)  205.  In  Lowe  v.  Carter,  2  Jones, 
Eq.  (N.  C.)  377,  where  the  property  was  directed  to  be 
sold,  and  the  proceeds  of  said  sale  to  be  equally  divided 
between  the  bodily  heirs  of  his  three  daughters,  Eliza- 
beth, Sarah,  and  Catharine,  it  was  held,  upon  like  prin- 
ciple, that  the  distribution  should  be  j)e7'  stirpes;  and 
to  same  effect  see  Bivens  v.  Phifer,  47  Jones,  Law,  436. 
Notwithstanding,  it  was  determined  by  a  late  authority 
/from  the  same  stat^  that  the  words,  '*to  be  equally  di- 
vided," used  in  a  will,  require  a  distribution  of  the  prop- 
erty per  capita  :  Johnston  v.  Knight,  117  N.  C.  122  (23  S. 
E.  92).  In  that  case  the  provision  in  the  will  was  as 
follows :  **And  the  balance  of  my  estate,  both  real  and 
personal,  be  equally  divided  between  William  T.  Knight, 
Pattie  McDowell,  and  the  children  of  J.  P.  and  Margaret 
L.  Sugg,  and  the  children  of  Elisha  McDowell;^'  and 
the  distribution  was  directed  to  be  made  per  capita.  The 
court  said,  among  other  things,  that  "the  words  'equally 
divided'  do  not  absolutely  control  in  all  instances,  but 
yield  only  when  other  language  of  the  will  or  tlie  mani- 
fest intent  requires  it.  The  argument,  based  on  justice 
and  natural  affection,  does  not  change  the  rule.  That , 
would  disturb  other  parts  of  the  will.  Testators  usually 
divert  the  line  of  distribution  from  that  marked  out  by 
the  law  of  descent  and  distribution,  and  no  doubt  do  so 
'in  the  light  of  surrounding  circumstances.'  "  There  is 
no  intimation  in  the  opinion  that  the  earlier  cases  were 
in  conflict  with  the  views  therein  entertained. 

So,  it  was  early  held  in  South  Carolina,  under  a  pro- 
vision in  a  will  directing  the  rest  and  residue  of  the  tes- 
tator's estate  not  theretofore  disposed  of  to  be  equally 
divided  among  the  ''above-named  heirs,"  that  the  distri- 
bution should  be  made  per  stiiyes,  because  it  was  ascer- 
tainable from  the  instrument  that  such  was  the  purpose 
of  the  testator:     Collier  v.  Collier,  3  Rich.  Eq.   (S.  C.) 
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555  (55  Am.  Dec.  653).  But  in  a  much  later  case,  where 
the  testator  directed  the  rest  of  his  estate  to  be  converted 
into  money  and  '* equally  distributed  among  his  heirs  at 
law,  share  and  share  alike,"  it  was  decided  that  the  dis- 
tribution should  be  per  capita,  and  the  court  observed 
that  Collier  v.  Collier  "was  not  in  point,"  although  it  was 
thought  by  counsel  to  be  controlling :  Alien  v.  Allen^ 
13  S.  C.  512.  These  cases  illustrate  very  clearly  the 
distinction  that  exists  between  the  case  of  Gerrish  v. 
Hinman,  8  Or.  348,  and  the  one  at  bar,  and  give  ample 
support  to  the  conclusion  we  have  reached.  Having 
carefully  reviewed  all  the  authorities  to  which  our  atten- 
tion has  been  specially  attracted,  with  many  others,  we 
feel  convinced  that  a  rehearing  would  not  bring  about 
any  different  result.  The  petition  for  rehearing  must 
therefore  be  denied. 

Rehearing  Denied. 


Argued  IS  March,  1896;  decided  13  February;   rehearing  denied  13  March,  1809. 
THOMAS  V,  BARNES. 

[56  Pac.  78.] 

1.  Joint  and  Several  Judgmknt— Joint  Bond.— In  an  action  on  a  bond  of 

indemnity  given  by  several  parties,  a  recovery  must  be  had  against  all  or 
none,  unless  one  or  more  has  set  up  and  maintained  a  defense  personal  to 
himself. 

2.  Indemnity  to  Officer— Defense.— Where  several  attaching  creditors  give 

a  bond  to  the  sheriff  conditioned  that,  if  he  will  hold  certain  attached  prop- 
erty against  all  claimants,  defendants  will  indemnify  him  against  any  loss  or 
damages  by  reason  thereof,  a  direction  to  release  one  or  more  attachments 
would  constitute  no  defense,  the  liability  not  being  severable. 

From  Multnomah :     E.  D.  Shattuck,  Judge. 

Action  by  Al  Thomas  against  F.  C.  Barnes,  the  Oregon 
Ice  Company,  and  H.  F.  Gullixson,  to  recover  damages 
for  the  breach  of  a  bond.  Plaintiff  appealed  from  a 
judgment  against  him. 

Revbrsbd. 
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For  appellant  there  was  a  brief  over  the  names  of 
Hume  &  Hall  and  Olen  0.  Holman. 

For  respondent  there  was  a  brief  over  the  names  of 
Frank  V.  Drake  and  Fred.  R.  Strong. 

Mr.  Justice  Bean  delivered  the  opinion. 

This  is  an  action  upon  an  indemnifying  bond,  given 
by  the  defendants  to  the  plaintiff,  as  Constable  of  South 
Porjiland  District  in  Multnomah  County.  The  com- 
plaint, after  alleging  the  commencement  by  the  several 
defendants  of  separate  actions  in  said  justice's  court 
against  one  Sengfelder,  and  the  seizure  by  the  plaintiff, 
as  such  constable,  of  certain  property  belonging  to  Seng- 
felder under  writs  of  attachment  issued  in  such  actions, 
further  avers  that  one  William  Thompson  demanded 
possession  of  such  property,  and  threatened  to  bring  an 
action  against  the  plain tilBF  to  recover  the  same ;  that, 
in  order  to  indemnify  plaintiff  against  such  threatened 
action,  the  three  defendants,  F.  C.  Barnes,  H.  F.  Gul- 
lixson  &  Co.,  and  the  Oregon  Ice  Co.,  jointly  executed 
and  delivered  to  him  a  bond  conditioned  that,  if  he 
would  retain  possession  of  such  property,  and  refuse  to 
deliver  it  to  Thompson,  they  would  save  him  harmless 
from  all  damages,  costs,  and  expense  by  reason  thereof. 
The  complaint  then  alleges  that  thereafter  Thompson 
began  an  action  against  the  plaintiff  to  recover  posses- 
sion of  such  property,  which  resulted,  after  a  trial  on 
the  merits,  in  a  judgment  in  his  favor  for  the  recovery 
thereof,  or,  if  a  delivery  could  not  be  had,  then  for  the 
sum  of  $1,910.40,  the  value  thereof,  and  the  further  sum 
of  $260.56  damages  for  its  detention,  and  for  the  sum  of 
$89.35  costs  and  disbursements ;  that,  before  the  com- 
mencement of  this  action,  the  plaintiff  was  compelled  to 
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and  did  pay  such  judgment,  and  that  he  has  demanded 
of  the  defendants  that  they  reimburse  and  save  him 
harmless,  but  they  have  refused  to  do  so. 

The  defendant  Barnes  answered  separately,  denying 
all  the  material  allegations  of  the  complaint,  and  for  a 
further  and  separate  defense  alleged  that,  while  it  may 
be  true  that  Thompson  obtained  judgment  against  the 
plaintiff  for  the  recovery  of  the  possession  of  the  prop- 
erty seized  under  his  writ  of  attachment  against  the 
property  of  Sengfelder,  he  was  not  notified  of  the  com- 
mencement or  pendency  of  the  action  therefor,  and  was 
not  given  an  opportunity  to  make  any  defense  tliereto, 
and  did  not  know  of  Thompson's  judgment  until  after 
it  had  been  entered ;  that  he  has  been  informed,  and 
believes  and  charges  the  fact  to  be,  that  none  of  the  de- 
fendants herein  were  notified  of  tlie  pendency  of  such 
action  prior  to  the  entry  of  judgment  therein,  and  that 
there  were  good  and  substantial  defenses  thereto  on 
the  merits  which  the  plaintiff'  willfully  and  negligently 
omitted  to  interpose ;  and  further  alleged  that  he  re- 
ceived no  consideration  for  the  execution  of  the  pretended 
writing  or  instrument  set  forth  in  the  plaintiff's  com- 
plaint, and  in  this  behalf  avers  that  on  or  about  the 
seventeenth  of  February,  1892,  he  commenced  an  action 
in  the  Justice's  Court  for  South  Portland  Precinct  against 
Sengfelder,  and  procured  a  writ  of  attachment  to  be  is- 
sued, and  placed  in  the  hands  of  a  deputy  sheriff  for 
service  ;  that  he  iiad  no  knowledge  of  the  facts  attend- 
ing the  service  of  the  writ,  and  that  some  days  subse- 
quent thereto  the  plaintiff  came  to  him  with  a  writing, 
which  he  requested  liim  to  sign,  with  other  persons, 
accompanying  his  request  with  the  declaration  that  he 
had  attached  the  property  of  Sengfelder  under  several 
writs  of  attachment,  including  that  of  defendant,  and 
was  holding  possession  thereof  under  said  writs,  and  de- 
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sired  to  be  indemnified  ;  that  several  persons,  including 
H.  F.  Gullixson,  Portland  Ice  Company,  Muirhead  & 
Murhard,  W.  H.  Butterfield,  and  M.  A.  Gunst,  had  sev- 
erally commenced  actions  against  Sengfelder,  and  caused 
writs  of  attachment  to  be  issued,  which  he  held,  and  that 
they  were  all  to  unite  in  the  execution  of  the  bond  in 
question ;  that  he  believed  such  representations  of  the 
plaintijBF  to  be  true,  and  relied  thereon,  and  with  the  ex- 
press understanding  that  all  of  said  persons  should  sign 
the  bond  or  writing,  and  that  it  should  become  effectual 
only  on  condition  of  their  so  doing,  he  signed  the  same, 
and  therefore  that  such  pretended  writing  is  not  his  bond. 
As  a  bar  to  this  action  he  sets  up  the  proceedings  and  de- 
cree in  a  suit  brought  by  on.e  P.  A.  Marquam  in  the  Cir- 
cuit Court  for  Multnomah  County  against  Sengfelder  and 
others,  including  the  parties  hereto.* 

The  Oregon  Ice  Company  and  Gullixson  &  Co.  each 
filed  a  separate  answer,  which,  in  addition  to  the  denials 
and  averments  as  in  the  answer  of  Barnes,  alleges  that, 
having  been  informed  and  notified  by  the  plaintiff  that 
Thompson  was  about  to  commence  legal  proceedings  to 
obtain  possession  of  the  goods  and  merchandise  seized 
by  the  plaintiff  under  the  writs  of  attachment  issued  in 
the  several  actions  brought  by  them  against  Sengfelder, 
they  each  notified  and  informed  him  that  they  would 
release  and  relinquish  any  and  all  claims  or  right  in  and 
to  said  goods,  wares,  and  merchandise  by  reason  of  such 
attachments,  and  then  and  there  directed  the  plaintiff  to 
release  the  same  ;  that  they  made  no  claim  to  the  goods, 
or  any  part  thereof,  and  that  the  plaintiff  incurred  no 
expense  or  costs,  nor  was  he  in  any  way  damaged  or  in- 
jured, by  reason  of  any  claim  or  demand  made  by  either 
of  these  defendants  to  such  goods,  wares,  and  merchan- 
dise.    The  reply  put  in  issue  the  allegations  of  the  sev- 

•NoTB.— The  case  here  referred  to  Is  Marquam  v./8Spnflr/eWer,— Or.— Reporter. 
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eral  answers,  and  upon  the  trial  the  jury  returned  a  ver- 
'  diet  in  favor  of  the  defendants,  the  Oregon  Ice  Company 
and  H.  F.  Gullixson  &  Co.,  and  against  the  defendant, 
Barnes,  for  the  sum  of  $2,681.93.  Upon  this  verdict  the 
court  rendered  judgment  in  favor  of  the  ice  company,  and 
against  GuUixson  &  Co.  for  their  costs  and  disbursements, 
and  subsequently,  on  motion  of  Barnes,  set  aside  the  ver- 
dict and  dismissed  the  action  as  to  him,  on  the  theory 
that  the  judgment  in  favor  of  Gullixson  &  Co.  and  the 
ice  company  operated  as  a  release  of  him. 

1.  It  will  be  observed  from  the  statement  of  the  issues 
that  this  is  an  action  upon  a  joint  undertaking  executed 
by  the  three  defendants,  and,  therefore,  that  a  recovery 
must  be  had  against  all  or  none,  unless  one  or  more  of 
them  has  set  up  and  maintained  a  defense  personal  to 
himself ;  and  such  does  not  seem  to  have  been  the  case 
in  this  instance.  Each  of  the  defendants  admits  in  his 
answer  that  he  signed  the  instrument  upon  which  this 
action  is  based,  but  all  claim  tliat  it  was  signed  under 
misrepresentations  and  misstatements,  and  all  plead 
other  matters  which  they  claim  go  in  bar  of  the  action. 
These  defenses  are  common  to  all  of  the  defendants,  and, 
if  successfully  maintained  by  either,  ought  to  have  re- 
sulted in  a  verdict  in  favor  of  all. 

2.  The  additional  separate  defense  attempted  to  be 
set  up  by  the  Oregon  Ice  Company  and  Gullixson  &  Co., 
to  the  effect  that,  when  they  were  informed  that  Thomp- 
son had  asserted  and  was  about  to  enforce  his  claim  to 
the  attached  property,  they  directed  the  plaintiflF  to  re- 
lease and  relinquish  it  so  far  as  their  writs  were  con- 
cerned, would  constitute  no  defense  to  an  action  upon 
the  bond  or  undertaking,  because  their  liabilities  were 
not  severable,  and  did  not  depend  upon  the  separate  at- 
tachments. The  bond  is  conditioned  that,  if  the  plaintiff 
will  retain  possession,  and  proceed  to  a  sale  of  the  prop- 
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erty  under  any  of  the  attachments  referred  to  therein, 
the  defendants  will  indemnify  him  against  any  loss  or 
damage  by  reason  thereof,  and  therefore  a  mere  direction 
to  release  one  or  more  of  the  attachments  would  consti- 
tute no  defense  to  this  action. 

It  is  claimed  by  the  plaintiff  that,  in  addition  to  the 
defenses  pleaded  in  the  several  answers  which  are  com- 
mon to  all,  the  defendants  the  Oregon  Ice  Company  and 
Gullixson  &  Co.  each  pleaded  a  defense  going  to  the 
merits  of  the  whole  case  as  to  them,  and  this  is  sought 
to  be  maintained  on  the  theory  tliat*lhe  answers  deny 
that  such  defendants  signed  or  executed  the  bond  in  suit. 
But  the  denials  of  the  answer  must  be  construed  in  con- 
nection with  the  affirmative  and  separate  defenses,  and, 
as  so  construed,  it  amounts  to  a  denial  that  they  executed 
the  bond  in  question  because  they  signed  it  relying  upon 
the  representations  of  the  plaintiff  that  other  parties 
were  to  join  in  the  execution  thereof,  and  for  this  reason 
it  never  became  their  bond  or  obligation.  Upon  what 
theory  the  jury  proceeded  in  arriving  at  their  verdict,  or 
what  the  views  of  the  trial  court  were  upon  the  law  of 
the  case,  is  not  disclosed  by  this  record.  We  have  noth- 
ing before  us  but  the  pleadings,  verdict  of  the  jury,  and 
the  judgment  rendered  thereon,  and  the  statement  in  the 
bill  of  exceptions  that  upon  the  trial  the  respective  par- 
ties introduced  evidence  tending  to  prove  all  the  issues 
made  in  the  pleadings,  and  also  tending  to  show  that 
after  the  execution  of  the  instrument  mentioned  in  the 
complaint,  the  defendants  the  Oregon  Ice  Company  and 
Gullixson  &  Co.  directed  the  plaintiff  to  release  and  no 
longer  hold  for  them  the  property  claimed  by  Thompson. 
Under  this  record  the  verdict  as  returned  was  unauthor- 
ized by  the  pleadings,  and  the  court  erred  in  rendering 
any  judgment  thereon.  Reversed,  and  remanded  for  a 
new  trial.  Reversed. 
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WHITE  V.  liADD. 

[56  Pac.  515.] 

1.  Amending  Return  on  Summons.— Upon  a  proper  showing  a  court  may  per- 

mit an  officer  to  amend  his  return  so  that  it  shall  conform  to  the  truth;  as, 
for  example,  to  show  the  date  of  the  receipt  of  a  summons,  where  the  date 
stated  in  the  return  is  wrong. 

2.  Abatement  and  Revival— Time  for  Application.*  — A  revival  of  an 

action  against  the  personal  representatives  of  a  deceased  defendant  may  be 
made  at  any  time,  if  tfte  application  therefor  is  filed  within  a  year  from  the 
death :    Dick  v.  Kendall,  6  Or.  160,  cited. 

8.  Notice  to  Substituted  Parties.— Where  an  original  defendant  was  not 
served  with  summons,  and  had  not  appeared  at  the  time  of  his  death,  the 
personal  representative  is  not  entitled  to  notice  of  an  application  for  an  order 
of  continuance. 

4.  HUB.STITUTION  FOR  DECEASED  PARTY.— The  personal  representative  of  a  de- 
ceased defendant  who  died  before  being  served  with  summons,  is  substituted 
in  his  stead  by  the  making  of  an  order  allowing  an  amended  complaint  to  be 
filed  in  wliich  the  representative  is  named  as  a  defendant,  and  directing  ser- 
vice on  her  of  the  order,  the  amended  complaint,  and  an  alias  summons. 

6.  ADMINISTRATOR— Attachment  Liens- Presenting  Claim.!— A  creditor 
wlio  has  acquired  an  attachment  lien  before  tiie  death  of  the  defendant  does 
not  lose  his  right  to  enforce  such  lien  by  presenting  the  claim  on  which  the 
action  was  based  to  the  administrator  of  the  deceased  and  having  it  allowed: 
7>el  V.  WiTuttorif  22  Or.  489,  cited  and  applied. 

From  Multnomah  :     E.  D.  Shattuck,  Judge. 

The  following  is  a  brief  narrative  of  the  facts  leading 
to  the  commencement  of  this  action,  and  the  steps  sub- 
sequently taken  material  to  an  understanding  of  the 
controversy.  On  April  16,  1894,  Isam  White  filed  his 
complaint  against  A.  H.  Johnson,  to  recover  upon  certain 

*NoTE.— This  is  with  reference  to  Section  88,  HiU's  Ann.  Laws,  which,  so  for 
as  is  material  here,  reads:  "*  *  *  In  case  of  the  death,  marriage,  or  other  dis- 
ability of  a  party,  the  court  may  at  any  lime  within  one  year  thereafter,  on  mo- 
tion, allow  the  action  to  be  continued  by  or  against  his  personal  representatives, 
or  successors  In  interest." — Reporter. 

fNoTE.- See,  in  this  connection,  Kellogg  v.  Miller,  22  Or.  406  (29  Am.  St.  Rep. 
618,  and  note),  where  a  secured  creditor  presented  his  claim  against  the  estate  of 
an  insolvent,  without  first  exiiaustlng  the  security.- Reporter. 
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promissory  notes.  At  the  same  time  an  affidavit  and 
undertaking  were  filed,  and  a  writ  of  attachment  issued. 
The  writ  was  executed  at  3  o'clock  P.  M.,  and  at  7  P.  M. 
the  defendant  Johnson  died.  On  May  29,  1894,  plaintiff 
filed  his  affidavit  showing  the  above  facts,  and  that  at 
the  time  of  filing  the  complaint,  and  prior  to  the  issu- 
ance of  the  attachment,  he  had  caused  a  summons  to  be 
issued  in  said  action,  and  that  Cordelia  Johnson,  widow 
of  the  said  A.  H.  Johnson,  was  thereafter  appointed 
executrix.  Based  upon  this  affidavit,  an  order  was  made 
on  May  31, 1896,  continuing  the  action  against  the  execu- 
trix. The  order  further  directed  that  a  copy  thereof  and 
of  the  complaint  be  served  upon  her,  and  that  she  be 
required  to  plead  to  the  complaint  within  ten  days  after 
such  service,  which  was  had  June  2,  1894.  The  original 
summons,  entitled,  *'Isam  White  v.  A.  H.  Johnson," 
when  returned  into  court  was  indorsed  as  follows  :  "Re- 
ceived April  17,  1894,  Penumbra  Kelly,  sheriff,  by  C.  H. 
Chance,  deputy  ;"  * 'Received  April  17,  1894,  Penumbra 
Kelly,  sheriff,  by  P.  A.  Marquam,  deputy."  On  June 
12,  1894,  Cordelia  Johnson,  through  her  attorneys — they 
appearing  specially  for  the  purpose  of  the  motion  only — 
moved  the  court  to  set  aside  the  proof  of  service  of  the 
summons  and  the  order  continuing  the  cause  against 
her  as  the  personal  representative  of  A.  H.  Johnson, 
deceased,  which  motion  was  overruled  on  June  19,  1894. 
Subsequently  the  sheriff  so  amended  his  return  upon  the 
summons  as  to  show  the  service  thereof  upon  Cordelia 
Johnson,  and  on  the  twenty-seventh  of  June  judgment 
by  default  was  entered  against  her  as  the  substituted 
defendant,  and  from  said  judgment  she  prosecuted  an 
appeal  to  this  court.  The  judgment  being  reversed  and 
the  cause  remanded  to  the  lower  court  ( White  v.  Johnson, 
27  Or.  282,  50  Am.  St.  Rep.  726),  the  plaintiff,  on  April 
9,  1896,  moved  the  court  for  an  order  vacating  the  judg- 
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ment  theretofore  rendered  in  said  cause  and  modifying 
the  previous  order  whereby  Cordelia  Johnson,  the  said 
executrix,  was  made  a  party  defendant,  and  that  he  be 
permitted  to  file  an  amended  complaint  against  her  and 
have  an  alias  summons  issued,  directing  the  manner  of 
service  and  time  of  her  appearance  as  such  substituted 
defendant,  and  that  such  modified  order  be  entered  7iunc 
pro  tunc  as  of  the  date  of  the  former  order.  The  order 
was  accordingly  made,  but  was  subsequently  vacated  on 
the  motion  of  Mrs.  Johnson.  On  June  11,  1896,  upon 
the  application  of  Penumbra  Kelly,  the  former  Sheriff 
of  Multnomah  County,  he  was  given  leave  to  amend  the 
indorsements  upon  the  original  summons  so  as  to  con- 
form to  the  facts,  and  show  that  it  was  received  by  him 
upon  the  sixteenth,  instead  of  the  seventeenth,  day  of 
April,  1894,  and  thereupon,  and  on  the  second  day  of 
July,  1896,  the  plaintiff  renewed  the  motion,  and  an 
order  was  granted,  in  purport  the  same  as  that  of  April 
9,  except  it  was  not  directed  to  be  entered  nunc  pro  tunc. 
After  service  of  the  amended  complaint  and  the  alias 
summons,  Mrs.  Johnson,  appearing  specially,  again 
moved  the  court  to  set  aside  the  return  of  service  of  the 
summons,  and  to  vacate  its  order  allowing  the  amend- 
ment of  the  complaint  and  the  issuance  of  the  summons, 
providing  the  manner  of  service,  and  directing  a  modifi- 
cation of  the  former  order  of  substitution,  and  permit- 
ting the  action  to  continue  against  her.  This  motion 
was  overruled,  and,  the  plaintiff  having  again  taken 
judgment  by  default,  Mrs.  Johnson  appealed.  Mrs. 
Johnson  having  died  since  the  appeal,  William  M.  Ladd 
has  been  substituted  as  defendant. 

Affirmed. 
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For  appellant  there  was  a  brief  over  the  name  of  R,  & 
E,  B.  Williams,  with  an  oral  argument  by  Mr.  Emmett  B. 
WilliaTns. 

For  respondent  there  was  a  brief  over  the  name  of 
CoXf  Cotton,  Teal  &  Minor\  with  an  oral  argument  by  Mr. 
Wirt  Afiiwr. 

Mr.  Chief  Justice  Wolvbrton,  after  making  the  fore- 
going statement  of  the  facts,  delivered  the  opinion. 

1.  The  first  assignment  of  error  relied  upon  is  that 
the  court  was  not  warranted  by  the  facts  in  permitting 
the  former  sheriff  to  so  amend  his  indorsement  upon  the 
old  or  original  summons  as  to  show  that  he  received  such 
summons  on  the  sixteenth,  rather  than  on  the  seven- 
teenth day  of  April,  1894.  It  seems  to  be  conceded  that 
the  court  had  the  power  to  permit  the  amendment,  but 
it  is  contended  that  the  facts  upon  which  it  was  made 
were  insulBScient  to  support  its  action  in  that  regard. 
The  application  for  leave  to  amend  was  based  upon  the 
affidavits  of  the  former  sheriff  and  Charles  H.  Chance, 
his  deputy.  Chance  swears  that  there  were  delivered 
to  him,  in  the  cause,  the  following  papers,  viz.,  original 
summons,  copy  of  complaint,  and  writ  of  attachment,  on 
the  sixteenth  day  of  April,  1894  ;  that  the  summons  and 
copy  of  complaint  were  delivered  to  him  by  Mr.  Wirt 
Minor,  and  that  the  writ  of  attachment  was  delivered  on 
the  same  day,  and  that  he  personally  entered  the  date 
of  the  receipt  of  such  papers  in  a  book  kept  for  that  pur- 
pose, at  page  25  thereof,  on  the  sixteenth  day  of  April, 
1894 ;  that  the  book  so  shows  ;  and  that  the  indorse- 
ments upon  the  summons  showing  the  receipt  thereof 
upon  the  seventeenth  were  clerical  errors,  and  did  not 
correctly  state  the  fact.     Kelly  deposes  to  the  effect  that 
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he  kept  such  a  book  as  was  referred  to  by 'Mr.  Chance, 
the  deputy,  and  that  it  shows,  by  an  entry  made  therein 
in  the  handwriting  of  Chance,  that  said  summons  was 
received  by  him  on  the  sixteenth,  as  was  also  the  writ 
of  attachment,  and  tliat  he  believed,  from  such  evidence, 
that  the  indorsements,  in  purport  that  said  summons 
was  received  on  the  seventeenth,  were  clerical  errors, 
and  should  have  read  the  sixteenth,  instead.  There  was 
nothing  to  contradict  these  statements  except  the  two 
indorsements  referred  to ;  and  it  is  very  apparent  that 
the  showing  was  amply  sufficient  to  overcome  the  prima 
facie  case 'made  thereby,  and  to  warrant  the  court  in  per- 
mitting the  amendment. 

It  is  next  contended  that  the  proceedings  for  a  continu- 
ance of  the  cause  did  not  support  the  order  therefor. 
Several  reasons  are  assigned  :  First,  because  the  motion 
to  have  the  cause  continued  was  not  made  within  the 
year ;  second,  that  the  motion  filed  on  May  29,  1894, 
for  a  continuance  against  the  personal  representative  of 
A.  H.  Johnson,  deceased,  and  all  subsequent  motions  for 
that  purpose,  were  without  notice  to  tlie  defendant  Cor- 
delia Johnson,  as  executrix  ;  third,  that  the  order  of  May 
31,  1894,  having  been  held  erroneous  by  this  court,  it 
could  not  be  revived  or  supplemented  upon  such  motion, 
nor  could  it  be  remodeled  or  amended  after  the  year ; 
fourth,  the  action  was  not  in  fact  continued  by  the  pro- 
ceedings had,  and  the  directions  contained  in  the  order 
of  the  court.  In  the  opinion  rendered  when  this  cause 
was  first  here,  it  was  held  that,  as  the  summons  had  not 
been  served  upon  A.  H.  Johnson,  it  was  necessary  to 
serve  it  upon  the  substituted  defendant,  after  the  cause 
had  been  continued  against  her;  and,  this  not  having 
been  done,  the  judgment  was  reversed.  But  the  order 
of  substitution  was  neither  set  aside  nor  vacated.  It  was 
intimated,  however,  that  the  allowance  of  the  provisional 
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remedy,  upon  the  record  then  exhibited,  was  without 
authority  of  law,  and  void,  and  that  the  court  was  in 
error  in  granting  .the  order  allowing  the  action  to  be 
continued  against  the  personal  representative,  upon  that 
record ;  but  the  order  itsen  was  not  disturbed  in  the 
reversal  of  the  judgment.  The  opinion  shows,  Whit^  v. 
Johnson,  27  Or.  282  (50  Am.  St.  Rep.  726,  40  Pac.  511), 
that  we  did  not  deem  the  question  of  substitution  prop- 
erly here  at  that  time,  but  gave  our  views  touching  it, 
anticipating  its  return  upon  a  subsequent  appeal.  The 
order  of  substitution,  therefore,  stood  unaffected  by  the 
reversal  of  the  former  judgment.  In  this  view  there 
could  arise  no  question,  as  it  regards  the  time  within 
which  the  application  for  the  substitution  was  made,  as 
the  order  therefor  was  secured  and  actually  entered  with- 
in the  year.  If  it  may  be  said,  however,  that  the  effect 
of  the  reversal  of  the  judgment  was  to  vacate  the  order 
of  substitution  at  any  rate,  it  left  the  motion  for  con- 
tinuance pending.  Taking  this  for  the  condition  of  the 
record  when  remanded,  we  will  inquire  whether  the  sub- 
stitution was  accomplished  by  what  was  subsequently 
done. 

2.  It  appears  to  be  conceded  that,  if  the  application 
for  the  continuance  was  made  within  the  year,  it  was 
suflScient  upon  which  to  revive  the  action,  within  the 
authority  of  Dick  v.  Kendall,  6  Or.  166.  The  plaintiff 
has  brought  himself  within  the  doctrine  of  that  case, 
unless  it  was  necessary,  before  the  order  of  substitution 
could  have  been  made  and  entered,  that  the  executrix 
should  have  had  notice  of  the  pendency  of  the  applica- 
tion for  substitution,  where  a  party  to  the  record  died 
after  he  had  been  duly  served  with  summons,  and  regu- 
larly brought  into  court. 

3.  The  reason  for  directing  that  a  party  sought  to  be 
substituted  be  notified  of  the  proceeding  in  such  case  is 
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to  afford  him  an  opportunity  for  being  lieard  upon  the 
propriety  of  making  the  order  of  continuance  as  against 
him.  The  issues  of  the  case  remain  -the  same  after  the 
substitution  as  before,  and  such  party  is  entitled  to  be 
heard  only  in  opposition  to  the  order :  Ihniham  v.  Car- 
son, 42  S.  C.  383  (20  S.  E.  197).  But  when,  as  in  this 
case,  the  original  defendant  has  never  been  served  or 
appeared  in  the  action,  it  is  quite  apparent  that,  if  the 
substituted  party  is  the  person  to  be  served  with  sum- 
mons, and  jurisdiction  of  the  person  is  thereby  to  be 
first  acquired,  he  can  make  the  same  defense  upon  his 
appearance  that  he  could  have  made  in  the  first  instance 
to  the  application  for  substitution.  So  that  there  is  no 
reason  for  applying  the  rule  of  notice  to  the  executrix 
in  this  case. 

4.  Touching  the  status  of  tlie  order  of  substitution 
of  May  31,  1894,  the  amendment  of  the  indorsements 
upon  the  summons  made  by  the  ex-sheriff  by  leave  of 
the  court,  showing  the  receipt  of  it  by  him  upon  the 
sixteenth  day  of  April,  instead  of  the  seventeenth,  1894, 
constituted  a  record  whicli  established  the  jurisdiction 
of  the  court  for  tlie  allowance  of  the  provisional  remedy, 
and  therefore  the  jurisdiction  to  make  the  order  of  sub- 
stitution had  been  acquired.  The  amendment  related 
back,  and  took  effect  as  of  the  date  of  the  receipt  of  the 
summons,  and  the  record  stands  as  if  regularly  made  up  ; 
and  the  jurisdiction  is  therefore  apparent.  If,  however, 
the  effect  of  the  reversal  of  the  former  judgment  was  t^ 
revoke  the  order  of  substitution,  then  the  order  subse- 
quently made  is  deemed  sufficient  to  accomplish  the  con- 
tinuance of  the  cause  against  the  executrix,  when  the 
proceedings  are  read  in  their  entirety.  The  plaintiff 
was  given  leave  to  file  an  amended  supplemental  com- 
plaint, making  Cordelia  Johnson  defendant,  and  to  issue 
an  alias  summons  running  against  her  in  her  represen- 
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tative  capacity,  with  directions  to  have  her  served  with 
a  copy  of  these  papers,  together  with  a  copy  of  the  order 
in  the  premises.  All  this  was  surely  suflBcient  to  ac- 
complish the  continuance.  The  executrix  was  thereby 
made  a  party  to  the  proceeding,  and  required  to  answer 
the  complaint  as  such ;  and  we  think  it  operates,  un- 
questionably, to  the  accomplishment  of  a  valid  substitu- 
tion. If  she  was  not  a  proper  party  defendant,  she  had 
ample  opportunity  to  present  that  question ;  but  the 
substitution  was  had  by  the  proceeding  adopted  as  fully 
as  if  the  order  set  it  out  in  the  plainest  terms  possible. 
5.  The  defendant  further  insists  that  plaintiff  is  de- 
barred of  his  right  to  further  prosecute  his  action  by  rea- 
son of  the  fact  that  he  had  presented  the  claim  upon 
which  the  action  was  based  to  her,  as  such  executrix,  for 
allowance  against  the  estate,  and  the  same  had  been  duly 
allowed.  The  contention  is  that  the  presentation  and 
allowance  are,  in  all  essentials,  a  judgment,  and  are, 
therefore,  a  bar  to  the  prosecution  of  the  cause  for  the 
obtainment  of  a  judgment  in  any  other  form.  Whether 
such  an  allowance  has  the  effect  of  a  judgment,  or  not, 
it  is  not  necessary  for  us  to  determine  at  this  time.  The 
plaintiff  acquired  a  lien,  by  reason  of  the  attachment, 
prior  to  the  decease  of  Johnson,  which  he  has  a  right  to 
perpetuate  and  enforce,  and  at  the  same  time  present  his 
claim  against  the  estate  of  the  decedent,  and  insist  upon 
his  rights  as  a  general  creditor.  It  has  been  decided  in 
Verdier  v.  Eigne,  16  Or.  208  (19  Pac.  64),  that  a  suit 
may  be  maintained  to  foreclose  a  mortgage  after  a  claim 
for  the  money  secured  by  it  has  been  presented,  and  al- 
lowed by  the  administrator  ;  and  the  further  proposition 
is  deducible  from  the  authorities  that  such  a  claim  must 
be  presented  to  the  executor  or  administrator  within 
proper  time,  the  same  as  other  claims,  if  the  claimant 
would  mature  his  right  to  require  the  payment  of  any  defi- 
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ciency  that  might  remain  after  the  application  of  the  mort- 
gage security  upon  the  demand  :  Teel  v.  Winstan,  22  Or. 
489  (29  Pac.  142);  2  Woerner,  Adm'n.,  §  409;  Allen 
V.  Moer,  16  Iowa,  307  ;  Hill  v.  TownUy,  45  Minn.  167  (47 
N.  W.  653).  In  so  far  as  it  may  pertain  to  a  demand 
secured  by  mortgage,  it  would  seem  to  be  settled  law 
that  the  claimant  may  prosecute  his  foreclosure,  and  at 
the  same  time  present  his  claim  against  the  estate  for 
allowance  and  payment  in  due  course  of  administration, 
and  that  the  presentment  and  allowance  would  not  bar 
the  proceeding  upon  the  foreclosure.  Having  caused  the 
property  of  the  defendant  to  be  attached,  there  was  but 
one  course  to  pursue  by  which  to  secure  the  fruits  of  the 
lien  thereby  acquired,  and  that  was  to  prosecute  the  ac- 
tion to  judgment,  and  procure  an  order  for  the  sale  of 
the  attached  property.  An  action  had  been  commenced, 
and  tlie  lien  secured,  prior  to  the  death  of  Johnson,  and 
his  death  could  not  deprive  plaintiff  of  any  right  he  had 
theretofore  obtained ;  so  that  his  right  to  proceed  to  judg- 
ment was  unquestionable.  If,  however,  he  believed  his 
security  insufficient  to  satisfy  the  demand,  or  whether 
such  was  the  case  or  not,  his  right  to  present  the  same 
to  the  executrix,  so  that  he  might  share  in  the  general 
assets  in  the  due  course  of  settlement,  is  also  clear.  If 
such  a  presentation  and  allowance  of  the  claim  or  de- 
mand will  not  bar  a  foreclosure,  it  is  difficult  to  see  how 
they  will  bar  the  prosecution  of  an  action  to  judgment 
for  the  purpose  of  enforcing  the  lien  acquired  by  way  of 
attachment  in  the  lifetime  of  decedent.  The  analogy  be- 
tween the  two  cases  is  obvious  ;  hence,  we  are  impelled 
to  the  conclusion  that  the  presentment  to  and  the  allow- 
ance of  the  demand  by  the  executrix  were  not  a  bar  to 
the  further  prosecution  of  the  pending  action. 

Affirmed. 
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SCHOOIi   DISTRICT  v.  IRWIN. 

[56  Pac.  413.1 

1.  Schools— Appeal  from  Decision  of  County  Sitperintendbnt.— An  ap- 

peal fl"om  an  order  of  a  county  school  superintendent  to  the  State  Superin- 
tendent of  "Public  Instruction  is  not  authorized  by  Section  2568,  Hill's  Ann- 
Laws,  empowering  the  latter  to  exercise  a  general  superintendence  of  the 
county  and  district  school  officers,  and  the  public  schools  of  the  state,  or 
section  2572,  providing  that  he  shall  decide,  without  costs  to  the  parties  ap- 
pealing, all  questions  and  disputes  that  may  arise  under  the  school  laws  of 
the  state. 

2.  Scuooi-s— Petition  for  Writ  of  Review.— The  circuit  court  docs  not  acquire 

Jurisdiction  under  Hill's  Ann.  Laws,  g  584,  to  review  the  acts  and  determina- 
tion of  the  county  school  superintendent  bj'a  petition  for  a  writ  of  review 
describing  definitely  and  certainly  the  determination  of  the  State  Superin- 
tendent of  Public  Instruction  on  an  alleged  appeal  from  such  county  school 
superintendent,  who  Is  made  a  party,  and  whose  determination  is  set  out, 
where  the  only  ern^r  alleged  is  that  relating  to  the  decision  of  the  State 
Superintendent  of  Public  Instruction.  If  the  petitioner  desired  to  review  the 
acts  of  the  county  superintendent,  he  should  have  alleged  the  errors  com- 
mitted by  that  official. 

From  Douglas:   ' J.  C.  Fullerton,  Judge. 

This  is  a  proceeding  by  writ  of  review,  instituted  by 
School  District  No.  116  for  the  purpose  of  having  re- 
viewed the  action  of  the  Hon.  G.  M.  Irwin,  Superin- 
tendent of  Public  Instruction,  in  reversing  and  setting 
aside  the  order  of  Douglas  Waite,  County  School  Super- 
intendent of  Douglas  County,  Oregon,  made  and  entered 
November  20,  1896,  relating  to  a  change  in  the  boundary 
of  district  No.  16,  which  eliminated  a  portion  of  said  dis- 
trict. The  plaintiff  district  was  subsequently  created, 
embracing  within  its  boundaries,  with  other  territory, 
the  eliminated  portion  of  district  No.  16.  The  other 
plaintiffs,  C.  S.  Miller  and  S.  L.  Dillard,  are  residents, 
taxpayers  and  legal  voters  of  the  new  district.  The 
Hon.  G.  M.  Irwin,  Superintendent   of   Public   Instruc- 
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tion,  Douglas  Waite,  School  Superintendent  of  Douglas 
County,  and  School  District  No.  16,  are  made  parties 
defendant. 

It  appears  from  the  petition  for  the  writ,  and  the  re- 
turns thereto,  that,  on  November  20,  1896,  a  petition  was 
presented  to  the  county  school  superintendent,  signed 
by  twenty-nine  persons,  praying  a  change  in  the  eastern 
boundary  of  district  No.  16,  and  upon  the  same  day  he 
made  an  order  reciting  that,  "In  pursuance  of  the  peti- 
tion now  on  file  in  the  office,  and  signed  by  a  majority 
of  the  legal  voters  in  School  District  No.  16  of  Douglas 
County,  Oregon,  the  eastern  boundary  thereof  is  changed 
to  read  as  follows," — designating  the  boundary.  On 
December  4  two  of  the  directors  of  said  district  filed 
with  the  superintendent  a  motion,  based  upon  affidavits, 
to  set  aside  the  order  of  November  20,  assigning  as  a 
reason  therefor  that  the  petition  upon  which  the  order 
was  based  did  not  contain  a  majority  of  the  legal  voters 
of  the  district.  Counter-affidavits  were  filed  on  Decem- 
ber 7,  and  on  December  8  the  superintendent  made  the 
following  order  with  reference  thereto  :  *'The  above  mo- 
tion is  overruled  for  want  of  evidence  in  proof  of  matter 
therein  alleged,  and  for  want  of  authority  to  adjudicate 
in  the  matter."  On  December  16  a  notice  of  appeal 
from  the  action  of  the  school  superintendent  was  filed 
with  the  Superintendent  of  Public  Instruction,  where- 
upon the  latter  notified  the  county  school  superintendent 
of  such  appeal,  fixed  a  day  for  taking  testimony,  and, 
in  pursuance  thereof,  took  and  heard  testimony  in  the 
matter,  and,  on  January  30,  rendered  his  decision,  re- 
versing, setting  aside  and  vacating  the  said  order  of  No- 
vember 20.  It  is  alleged  in  said  notice  of  appeal  that 
a  remonstrance,  containing  a  greater  number  of  names 
than  appeared  upon  the  petition,  was  left  at  the  oflSce 
of  the  county  school  superintendent  on  the  twenty-first, 
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and  his  attention  attracted  thereto  on  the  twenty-third 
of  November,  1896,  and  that  he  refused  to  pass  upon  the 
same ;  but  these  alleged  facts  do  not  appear  in  the  re- 
turns. 

The  court  below,  without  looking  into  the  proceedings 
on  appeal  to  the  Superintendent  of  Public  Instruction, 
determined  that  the  act  of  the  county  school  superin- 
tendent was  void  and  made  without  authority  of  law, 
reversed  the  action  of  that  oiBScer  directly,  and  vacated 
his  order  changing  the  boundary  of  said  district  No.  16. 
From  this  action  of  the  couii;  the  plaintiffs  appeal  to 
this  court. 

Reversed. 

For  appellants  there  was  a  brief  over  the  names  of  0. 
P.  Coshow  and  J.  W,  Ilamilton,  with  an  oral  argument  by 
Mr.  Coshow. 

For  respondent  School  District  No.  16,  there  was  a 
brief  over  the  name  of  Byron  &  Long^  with  an  oral  ar- 
gument by  Mr.  George  Byron. 

Mr.  Chief  Justice  Wolverton,  after  stating  the  facts, 
delivered  the  opinion  of  the  court. 

The  plaintiffs  insist  that  there  exists  no  right  of  ap- 
peal from  the  acts  of  a  county  school  superintendent, 
in  changing  the  boundaries  of  his  district,  to  the  Super- 
intendent of  Public  Instruction.  If  this  is  so,  it  is  deci- 
sive of  the  case,  unless  the  proceedings  on  review  have 
also  brought  up  for  consideration  the  action  of  the 
county  school  superintendent  in  making  such  change. 
The  Superintendent  of  Public  Instruction  is  empowered 
'*  to  exercise  a  general  superintendence  of  the  county 
and  district  school  officers  and  the  public  schools  of  this 

MOB.— 28. 
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state:"  Hill's  Ann.  Laws,  §  2569.  And  section  2572 
provides  that  "he  shall  decide,  without  cost  to  the  par- 
ties appealing,  all  questions  and  disputes  that  may  arise 
under  the  school  laws  of  the  state ;  provided,  that  he 
may  refer  any  question  of  importance  to  the  State  Board 
of  Education  for  their  decision  ;  and,  provided,  that  all 
decisions,  regulations,  and  forms  of  procedure,  on  part  of 
the  board,  in  matters  of  school  controversies,  shall  be 
regulated  and  established  by  such  rules  of  the  board  as 
they  may  establish.  All  decisions  of  the  Superintendent' 
of  Public  Instruction  and  the  State  Board  of  Education 
shall  be  binding  in  law  until  a  different  decision  shall 
be  given  in  the  circuit  and  supreme  courts  of  the  state." 
These  are  the  only  provisions  of  the  statute  to  which 
our  attention  has  been  called  which  would  in  any  way 
seem  to  authorize  the  Superintendent  of  Public  Instruc- 
tion to  entertain  jurisdiction,  and  to  hear  and  determine 
matters  on  appeal  from  the  acts  of  subordinate  school 
oflScers. 

The  State  Board  of  Education  is  authorized  and  em- 
powered (Hill's  Ann.  Laws,  §  2582,  Subd.  2)  *'to  pre- 
scribe a  series  of  rules  for  the  general  government  of  the 
public  schools,  that  shall  secure  regularity  of  attendance, 
prevent  truancy,  secure  and  promote  the  real  interests 
of  the  schools."  In  pursuance  of  such  authority,  and 
for  the  purposes  thereby  enumerated  and  prescribed, 
the  board  has  adopted  certain  rules,  of  which  num- 
bers 2  and  8  only  are  pertinent  to  the  present  inquiry. 
Rule  2  relates  to  appeals  by  individuals  from  the  action, 
order,  and  decision  of  district  boards  of  directors  to  the 
county  school  superintendent ;  and  rule  8  provides : 
'*An  appeal  may  be  taken  from  the  decision  of  the  county 
superintendent  to  the  Superintendent  of  Public  Instruc- 
tion, in  the  same  manner  as  provided  for  taking  appeals 
from  the  district  board  to  the  county  superintendent,  as 


Mar.  1899.]         School  District  v.  Irwin.  435 

nearly  as  applicable,  except  that  he  shall  give  twenty 
days'  notice  of  the  appeal  to  the  county  superintendent, 
and  the  like  notice  shall  be  given  to  the  adverse  party. 
And  the  decision  when  made  shall,  so  far  as  the  school 
department  is  concerned,  be  final.  This  right  of  appeal 
shall  apply  to  all  cases,  except  as  hereinafter  provided, 
and  in  any  cases  of  sufficient  importance  the  Superin- 
tendent of  Public  Instruction  may  bring  the  matter 
before  the  State  Board  of  Education  for  determination." 
The  principle  is  well  settled  that,  where  a  particular 
jurisdiction  is  conferred  upon  an  inferior  court  or  tri- 
bunal, its  decision  will  be  final,  unless  provision  is  made 
by  statute  for  an  appeal :  McGotvan  v.  Duff,  41  111.  App. 
57  ;  Hileman  v.  Beale,  115  111.  355  (5  N.  E.  108)  ;  In  re 
Storey,  120  111.  244  (11  N.  E.  209).  And  it  has  been 
said  by  this  court  that  "appeals  for  the  removal  of  causes 
from  an  inferior  to  a  superior  court,  for  the  purpose  of 
obtaining  trials  de  novo,  are  unknown  to  the  common 
law,  and  can  only  be  prosecuted  when  they  are  expressly 
given  by  statute  :"  Town  of  La  Fayette  v.  Clark,  9  Or.  225. 
To  the  same  effect,  also,  see  Sellers  v.  City  of  Corvallis,  5 
Or.  273  ;  City  of  Corvallis  v.  Stock,  12  Or.  391  (7  Pac. 
524);  Barton  v.  La  Grande,  17  Or.  577  (22  Pac.  111). 
Such  being  the  rule  pertaining  to  inferior  tribunals  in- 
vested with  judicial  cognizance,  it  applies  with  equal  or 
greater  cogency  to  officers  and  boards  whose  functions 
are  ministerial,  or  quasi  judicial  only,  in  their  character. 
It  may  be  conceded  that  the  Superintendent  of  Public 
Instruction,  in  the  exercise  of  a  general  superintendence 
of  school  officers  in  the  several  counties,  would  have  the 
authority  to  revise  their  acts  in  fixing  or  changing  the 
boundaries  of  school  districts,  and  that  he  might  exer- 
cise such  authority  as  an  act  of  original  cognizance : 
State  V.  Whitford,  54  Wis.  150  (11  N.  W.  424) ;  People  v. 
Board  of  Education,  3  Hun.  177.     The  power  to  hear  and 
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determine  matters  on  appeal  would  seem  to  have  been  in 
the  contemplation  of  the  legislature  from  the  reading  of 
section  2572,  wherein  the  state  superintendent  is  required 
to  decide  questions  and  disputes  arising  under  the  school 
laws  without  cost  to  the  parties  appealing.  But  there  is 
here  involved  the  right  of  parties  to  appeal  to  his  juris- 
diction, and,  unless  given  by  statute,  it  does  not  exist. 

1.  The  language  of  the  two  sections  alluded  to,  as 
defining  or  indicating  the  powers  of  the  Superintendent 
of  Public  Instruction,  cannot  be  construed  as  conferring 
any  such  right  upon  the  parties  litigant,  nor  does  the 
statute  elsewhere  give  the  remedy.  There  is  no  attempt 
whatever  to  designate  or  define  the  nature  or  the  class  of 
controversies  from  w^hich  an  appeal  may  be  taken,  nor  to 
indicate  what  parties  to  the  controversy,  if  any,  are  en- 
titled to  pursue  such  remedy.  No  provisions  are  thereby 
made  whereby  it  may  be  inferred  that  the  legislature 
even  intended  to  confer  any  right  on  the  litigants  in  the 
nature  of  a  remedy  by  appeal  to  a  higher  functionary  for 
redress,  if  not  satisfied  with  the  action  of  the  oflicer  en- 
tertaining original  jurisdiction.  The  remedy  by  appeal 
is  a  matter  quite  distinct  within  itself,  and,  unless  given 
by  statute  to  litigants  and  parties  who  may  feel  them- 
selves aggrieved  by  the  action  of  a  subordinate  officer  or 
tribunal,  the  right  simply  does  not  exist,  and  the  action 
of  such  functionary  is  final,  except  as  it  may  be  reviewed 
by  the  courts  upon  appropriate  proceedings  recognized 
by  law.  It  is  true  the  board  of  education  has  prescribed 
certain  rules  defining  the  manner  of  taking  appeals  in 
certain  cases  ;  but,  in  formulating  such  rules,  it  assumed 
to  act  only  in  pursuance  of  certain  statutory  powers  con- 
ferred, and  it  is  very  apparent  that  those  powers  do  not 
include  the  authority  to  give  a  remedy  by  appeal  from 
the  county  school  superintendent  to  the  Superintendent 
of  Public  Instruction  touching  matters  here  in  contro- 
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versy.  We  are  clear  that  School  District  No.  16,  and  its 
directors,  were  without  the  right  of  appeal  to  the  Super- 
intendent of  Public  Instruction,  and,  therefore,  that  he 
did  not  acquire  jurisdiction  to  inquire  into  the  matters 
of  controversy  by  virtue  of  the  attempted  appeal. 

2.  We  are  now  to  consider  whether  the  proceedings 
and  acts  of  the  county  school  superintendent  were  prop- 
erly before  the  circuit  court  for  review ;  or,  in  other 
words,  whether  that  tribunal  obtained  jurisdiction  to 
determine  the  controversy  touching  them.  The  statute 
giving  a  remedy  by  writ  of  review  (section  584)  has  pre- 
scribed what  the  plaintiff  shall  do  in  order  to  obtain  the 
writ.  Among  other  things,  he  is  required  to  describe  in 
his  petition  therefor,  with  convenient  certainty,  the  de- 
cision or  determination  sought  to  be  reviewed,  and  to  set 
forth  therein  the  errors  alleged  to  have  been  committed. 
We  must,  therefore,  look  to  the  petition  for  the  ascertain- 
ment of  the  matters  which  it  is  sought  to  have  reviewed, 
and  of  the  tribunal  whose  errors  it  is  sought  to  have  cor- 
rected. The  petition  in  the  case  at  bar  describes  very 
definitely  and  certainly  the  decision  and  determination 
of  the  Superintendent  of  Public  Instruction,  given  and 
rendered  upon  the  alleged  appeal  from  the  county  school 
superintendent,  and,  in  a  narrative  of  the  proceedings  had 
and  determined,  has  also  specified  with  some  precision  the 
determination  of  the  county  school  superintendent,  but 
it  alleges  error  only  regarding  the  action  of  the  superior 
officer.  The  plaintiffs  have  thus  indicated  very  clearly 
that  their  purpose  was  to  secure  a  review  of  the  acts  and 
proceedings  of  the  latter  officer  merely,  and,  we  think,  by 
statutory  intendment,  the  petition  became  the  measure 
of  the  court's  jurisdiction  to  hear  and  determine  concern- 
ing the  matters  and  proceedings  which  have  been  certi- 
fied up,  under  and  in  pursuance  of  its  directions,  mani- 
fested by  the  writ.     It  is  true  tliat  the  county  school 
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superintendent  was  made  defendant,  and  the  prayer  of 
the  petition  was  that  he  also  be  required  to  certify  up 
his  record ;  but  no  errors  were  assigned  touching  his 
action  in  the  premises,  and  the  only  purpose  of  procuring 
such  record  was  to  enable  the  court  the  more  readily  to 
determine  the  errors  assigned  regarding  the  action  of  the 
Superintendent  of  Public  Instruction,  he  having  consid- 
ered the  matter  as  one  of  original  cognizance.  We  hold, 
therefore,  that  the  circuit  court  did  not  acquire  jurisdic- 
tion by  the  writ  to  review  the  acts  and  determination  of 
the  county  school  superintendent:  Brody  v.  Township 
Board,  32  Mich.  272.  The  case  of  Woodruff  v.  Douglas 
County,  17  Or.  314  (21  Pac.  49),  is  cited  as  an  authority 
for  the  entertainment  of  such  jurisdiction  ;  but  it  relates 
to  an  appeal  from  the  circuit  court,  and  the  assignment 
of  errors  in  the  notice  therefor,  it  being  there  determined 
that  it  was  not  necessary  to  the  conferring  of  jurisdiction 
upon  this  court  that  an  error  relating  to  the  jurisdiction 
of  the  court  below  should  be  specified  in  the  notice  of 
appeal.  In  the  present  case  the  respondents  are  seeking 
to  have  this  court  affirm  the  determination  of  the  lower 
court  in  a  matter  wherein  it  had  never  acquired  jurisdic- 
tion by  the  petition  for  the  writ  to  pass  upon  or  decide. 
The  judgment  of  the  court  below  will  therefore  be  re- 
versed, and  the  case  remanded  with  directions  to  reverse 
and  vacate  the  decision,  order,  and  determination  of  the 
Superintendent  of  Public  Instruction  in  setting  aside  the 
order  of  the  county  school  superintendent. 

Reversed. 
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Argued  13  February ;  decided  27  March,  1889. 
DAVID  V.  ANDERSOX. 

[56  Pac.  523.] 

Specific  Performanck— Indefinite  Contract.— The  conBideration  for  an 
agreemeut  to  convey  landB  was  the  payment  of  a  sum  of  money,  and  the 
delivery  on  demand,  "at  the  mill,"  of  lumber  which  the  vendor  Intended  to 
use  in  a  house  situated  not  far  from  the  premises  in  question.  The  lumber 
had  not  yet  been  manuftictured,  and  the  vendee  owned  a  sawmill  at  a  dis- 
tance, from  which  it  could  be  transported  only  at  considerable  expense  to  the 
place  where  the  vendor  intended  to  use  It.  It  was  the  intention  of  the  parties 
that  the  vendee  should  erect  a  sawmill  on  the  lands  purchased.  The  testi- 
mony as  to  the  mill  at  which  the  parties  Intended  the  delivery  to  be  made 
was  conflicting.  Heldj  that  the  new  sawmill  was  the  one  at  which  the  tender 
of  the  lumber  should  have  been  made. 

From  Lane  :     J.  C.  Fullerton,  Judge. 

Suit  by  Charles  R.  David  against  L.  F.  Anderson  to 
compel  a  certain  agreement  to  be  carried  out.  Defend- 
ant appeals  from  a  decree  as  prayed. 

Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  A.  C.  Woodcock. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Messrs.  Andrew  M.  Crawford  and  Wm.  R.  Willis. 

Mr.  Justice  Moorb  delivered  the  opinion. 

This  is  a  suit  to  enforce  the  specific  performance  of  a 
contract  of  which  the  following  is  a  copy:  ''Glenada, 
Oregon,  April  25,  1893.  State  of  Oregon,  County  of 
Douglas.  This  indenture  witnesseth  that  Fred  Ander- 
son, party  of  the  first  part,  of  the  state  and  county 
aforesaid,  and  Charles  R.  David,  party  of  the  second 
part,  of  the  County  of  Lane  and  state  aforesaid,  agree 
to  act  and  abide  by  the  following  articles  of  agreement : 
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Fred  Anderson,  his  heirs  and  assigns,  agrees  that  Charles 
R.  David  make  the  following  payments,  as  described 
below.  Then,  on  receipt  of  the  last  payment,  Fred 
Anderson  will  make  a  good  and  sufficient  warranty  deed 
to  Charles  R.  David  to  the  following  described  land, 
towit :  One  acre  of  land,  together  with  a  strip  of  land 
sixteen  feet  wide,  running  northwest  along  a  creek  from 
said  acre  of  land  to  the  half  section  line,  said  acre  of 
land  lying  on  the  bank  along  the  northeast  side  of  an 
old  ditch  known  as  'Anderson's  Ditch,'  and  west  of  the 
center  of  the  southeast  quarter  of  section  twenty-seven 
(27),  town,  nineteen  (19)  south,  range  twelve  west ;  out- 
side bounds  of  said  acre  of  land  marked  by  cedar  stakes 
at  each  corner.  Charles  R.  David,  his  heirs  and  assigns, 
party  of  the  second  part,  agrees  to  pay  to  Fred  Anderson 
fifty  dollars  and  five  hundred  feet  of  cl.  flooring,  as  fol- 
lows :  Ten  dollars  down,  the  receipt  acknowledged,  and 
ten  dollars  one  month  after  date,  ten  dollars  two  months 
after  date,  ten  dollars  three  months,  and  ten  dollars  four 
months  after  date.  Flooring  to  be  paid  on  demand  at 
the  mill.  Charles  R.  David  also  agrees  to  build  a  bridge 
over  flume  for  Fred  Anderson's  use,  and  build  a  good 
fence  around  said  acre  of  land,  and  to  not  trespass  on 
Fred  Anderson's  land  without  permission.  The  essence 
of  this  contract  is  the  making  of  the  payments.  If  said 
payments  are  not  made  in  full,  then  this  contract  be- 
comes void,  and  whatever  payments  are  made  forfeited. 
L.  F.  Anderson.  [Seal.]  Charles  R.  David.  [Seal.] 
Witnesses:    Geo.  V.  Brainerd,  S.  B.  Calvin." 

The  parties  having  surveyed  the  tract  intended  to  be 
conveyed,  plaintiff  fenced  it ;  erected  a  two-story  frame 
building  thereon,  which  was  burned ;  paid  defendant 
the  sum  of  $50  witliin  the  specified  time  ;  manufactured 
at  his  mill  at  Glenada  the  quantity  of  clear  flooring 
agreed  upon ;     and  notified  defendant  that  the  lumber 
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was  ready  for  delivery,  and  requested  him  to  take  it 
away,  and  thereupon  demanded  of  him  a  deed  to  the 
land ;  but,  defendant  refusing  to  execute  the  convey- 
ance, this  suit  was  instituted.  Plaintiff,  after  alleging 
the  facts  hereinbefore  stated,  further  avers:  "That  at 
the  time  of  making  said  agreement  it  was  the  intention 
of  the  plaintiff  to  build  a  sawmill  on  the  acre  of  land, 
and  to  construct  a  flume  upon  the  strip  of  land  sixteen 
feet  wide,  and  it  was  in  reference  to  this  expected  use  of 
the  strip  of  land  that  the  agreement  provided  that 
plaintiff  should  build  a  bridge  over  the  flume.  Plaintiff 
shows  that  there  is  no  flume  on  the  premises,  and  that, 
until  the  flume  shall  be  constructed,  the  requirement  as 
to  the  bridge  is  not  in  force."  The  defendant  denies  the 
material  allegations  of  the  complaint,  and  avers  that,  as 
a  part  of  the  consideration  for  the  conveyance  of  the 
premises,  it  was  mutually  agreed  that  plaintiff  would 
forthwith  erect  a  sawmill  thereon,  and  that  the  mill  men- 
tioned in  the  agreeement  as  the  place  where  the  lumber 
was  to  be  delivered  was  understood  by  the  parties  as  the 
mill  which  was  to  be  erected  on  said  land.  The  reply 
having  put  in  issue  the  allegations  of  new  matter  con- 
tained in  the  answer,  a  trial  was  had,  and,  from  the  evi- 
dence taken  by  the  referee,  the  court  found  the  facts, 
in  substance,  as  hereinbefore  detailed,  and  thereupon 
awarded  the  relief  demanded  in  the  complaint,  from 
which  defendant  appeals. 

The  only  question  presented  for  consideration  is,  what 
mill  was  understood  by  the  parties  as  the  one  at  which 
the  flooring  was  to  be  delivered,  plaintiff  maintaining 
that  it  was  the  mill  which  he  was  operating  in  Lane 
County,  while  defendant  insists  that  it  was  the  one  he 
intended  to  erect  on  the  land  which  he  agreed  to  pur- 
chase, and  each  testifies  in  accordance  with  the  theory 
for  which  he  contends.     The  evidence  having  been  taken 
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by  a  referee,  the  lower  court  did  not  see  the  witnesses 
nor  hear  them  testify,  and,  therefore,  enjoyed  no  advan- 
tages superior  to  those  possessed  by  this  court  in  deter- 
mining the  weight  of  the  evidence ;  and,  such  being 
the  case,  presumptions  and  deductions  from  the  sur- 
rounding circumstances  must  be  invoked  in  aid  of  the 
solution  of  the  question. 

The  evidence  tends  to  show  that,  when  the  contract 
which  forms  the  subject  of  this  suit  was  consummated, 
plaintiff  owned  but  one  mill,  which  was  located  at  Glen- 
ada,  a  point  about  six  miles  from  defendant's  residence  ; 
that  to  transport  lumber  from  such  mill  to  defendant's 
house,  where  the  flooring  was  to  be  used,  required  that 
it  should  be  hauled  to  Clear  Lake,  across  which  it  was 
necessary  to  take  it  on  a  scow,  and  by  land  the  remainder 
of  the  way  ;  and  that  such  handling  of  the  lumber  would 
greatly  augment  its  original  cost.  The  rule  is  well  settled 
that  a  failure  of  the  parties  to  designate  in  a  contract 
the  place  where  goods  are  to  be  delivered  raises  the  pre- 
sumption that  they  are  to  be  delivered  where  they  are 
deposited  or  kept  at  the  time  the  contract  was  entered 
into  or  at  the  mill  where  they  are  manufactured  :  Somdy 
v.  Bunis^  Administrator,  10  Bush,  87  ;  Middlesex  County 
V.  Osgood,  4  Gray,  447 ;  Jantiey  v.  Sleeper,  30  Minn.  473 
(16  N.  W.  365);  Hamilton  v.  Calhoun,  2  Watts,  139. 
In  the  case,  at  bar,  however,  the  contract  specified  that 
the  flooring  was  to  be  delivered  ''at  the  mill,"  and  the 
evidence  shows  that  the  lumber  was  not  in  existence 
when  the  agreement  was  consummated  ;  and  inasmuch 
as  plaintiff,  at  that  time,  intended  to  erect  a  sawmill  on 
the  tract  of  land  which  defendant  contracted  to  convey 
to  him,  the  presumption  of  the  place  where  it  was  to 
be  delivered  might  apply  as  well  to  one  mill  as  to  the 
other.  But  the  extra  expense  which  would  necessarily 
be  incurred  in  transporting  lumber  from  Glenada  to  de- 
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fendant's  home  tends  strongly  to  show  that  the  parties 
understood  that  the  flooring  was  to  be  manufactured, 
and  therefore  delivered,  at  the  new  mill.  In  view  of  the 
irreconcilable  conf^ct  in  the  testimony,  and  of  the  neces- 
sity of  invoking  presumptions  and  deductions  to  interpret 
a  written  contract  which  should  have  been  specific  in  its 
terms,  we  think  plaintiff  has  not  established  his  right  to 
a  specific  performance  thereof,  and  that  he  should,  as  a 
condition  precedent  to  such  right,  have  tendered  to  de- 
fendant the  flooring  at  the  site  of  the  new  mill ;  and, 
such  being  the  case,  it  follows  that  the  decree  is  reversed, 
and  the  suit  dismissed. 

Reversed. 


Argraed  16  February;  decided  '17  March,  1899. 
liORD  V.  HAMIIiTON. 

[56  Pac.  625.] 

Liability  op  Attohnky.— An  attorney  is  not  liable  for  noglig^ence  in  not  suing 
a  certain  person  on  a  certain  claim  where  the  client^  with  fUIl  knowlodgre  of 
the  facts,  directed  him  to  sue  another  person  on  such  claim. 

From  Douglas :     H.  K.  Hanna,  Judge. 

Action  by  W.  P.  Lord  and  others,  State  Board  of  School 
Land  Commissioners,  against  J.  W.  Hamilton.  There 
was  a  judgment  for  defendant,  and  plaintiff's  appeal. 

Affirmed. 

For  appellants  there  was  a  brief  over  the  name  of 
Cicero  M.  Idleman,  former  Attorney-General,  with  an  oral 
argument  by  Mr.  D.  R.  N,  Blackburn^  present  Attorney- 
General. 

For  respondent  there  was  a  brief  over  the  name  of  /. 
W.  Hamilton,  in  pro,  per.,  with  an  oral  argument  by  Mr. 
J.  C.  Fullerton. 
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Mr.  Justice  Bean  delivered  the  opinion. 

This  is  an  action  to  recover  damages  for  the  alleged 
negligence  of  defendant  in  not  prosgcuting  an  action 
against  Marks  &  Co.,  to  recover  on  an  alleged  cause  of 
action  against  them  in  favor  of  the  plantiff.  The  com- 
plaint alleges,  in  substance,  that  in  February,  1884,  one 
Joseph  Roberts,  at  the  request  and  for  the  benefit  of 
Marks  &  Co.,  applied  to  and  obtained  from  the  plaintiff 
a  loan  of  $2,000  from  the  irreducible  school  fund,  giving 
as  security  therefor  a  mortgage  upon  certain  real  estate 
in  Douglas  County,  upon  which  Marks  &  Co.  held  a 
mortgage  for  $28,000,  but  which,  it  was  understood  and 
agreed,  should  be  cancelled  of  record  before  the  money 
should  be  paid  over ;  that  thereafter  a  member  of  the 
firm  of  Marks  &  Co.  falsely  and  fraudulently  represented 
to  the  plaintiff's  agent  that  such  mortgage  had  been  can- 
celled, and,  relying  upon  such  statement,  took  and  ac- 
cepted the  note  and  mortgage  from  Roberts,  and  paid 
over  to  Marks  &  Co.  the  sum  of  money  referred  to  ;  that 
Roberts  was  at  the  time,  and  ever  since  has  been,  and  is 
now,  insolvent,  and  wholly  unable  to  pay  such  loan,  or 
any  part  thereof  ;  that  the  mortgage  security  given  there- 
for was  worthless,  and  of  no  value,  because  of  said  prior 
mortgage  ;  that  in  February,  1888,  the  plaintiff  retained 
and  employed  the  defendant  to  sue  for  and  collect  the 
$2,000  loaned  upon  the  note  and  mortgage  of  Roberts ; 
that  in  pursuance  of  such  employment  he  commenced 
and  prosecuted  a  foreclosure  suit  to  final  decree,  but, 
although  having  full  knowledge  of  all  the  facts  in  refer- 
ence to  such  loan,  and  that  it  was  made  for  the  use  and 
benefit  of  Marks  &  Co.,  and  that  they  had  fraudulently 
received  and  used  the  money,  he  failed  and  neglected  to 
bring  an  action  against  them  therefor ;  that  in  case  he 
had  commenced  such  action,  and  prosecuted  the  same 
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with  due  diligence  and  skill,  the  plaintifiF  would  have 
recovered  the  money  so  loaned ;  that  by  reason  of  his 
negligence,  delay,  and  want  of  skill,  the  plaintiff's  claim 
against  Marks  &  Co.,  had  become  barred  by  the  statute 
of  limitations,  and  the  money  wholly  lost. 

The  answer  denies  the  material  allegations  of  the 
complaint,  except  as  to  the  defendant's  employment  to 
foreclose  the  Roberts  mortgage,  and  for  a  further  and 
separate  defense,  after  setting  out  the  foreclosure  pro- 
ceedings and  decree  as  stated  in  the  complaint,  alleges 
that  the  money  was  lost  to  the  plaintiff  through  the  neg- 
ligence and  unskillfulness  of  Judge  Willis,  who  was  its 
attorney  at  the  time  the  loan  was  made,  and  who  exam- 
ined the  title  of  the  land  offered  by  Roberts  as  security 
therefor,  and  certified  that  it  was  free  from  all  liens  and 
incumbrances,  except  a  mortgage  in  favor  of  the  plaintiff 
for  $600 ;  that,  relying  upon  such  certificate,  plaintiff 
loaned  and  paid  over  the  $2,000  to  Roberts,  and  accepted 
his  note  and  mortgage  therefor;  that  Willis'  certifi- 
cate was  false,  in  that,  at  the  time  it  was  made  and  the 
money  paid  over,  there  was  a  valid,  subsisting  mortgage 
of  record,  upon  the  land  referred  to  therein,  in  favor  of 
Balfour,  Guthrie  &  Co.,  for  the  sum  of  $28,000;  that 
by  reason  thereof  the  plaintiff  was  prevented  from  real- 
izing any  greater  amount  upon  the  decree  of  foreclosure 
than  $200 ;  that  thereafter  the  plaintiff,  believing  that 
Judge  Willis  was  liable  to  it  for  such  loss,  directed  the 
defendant  to  bring  an  action  against  him  for  negligence, 
which  was  subsequently  prosecuted  to  judgment ;  that 
by  foreclosure  of  the  Roberts  mortgage,  and  the  prosecu- 
tion of  such  action  against  Willis,  defendant  performed 
all  the  duties  enjoined  on  him  by  his  employment ;  and 
that,  when  such  judgment  was  rendered  against  Willis, 
he  was  discharged  from  any  further  service  in  such  mat- 
ters.    The  reply  put  in  issue  the  material  allegations  of 
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the  answer,  and  a  trial  was  had  before  a  jury,  which 
resulted  in  a  nonsuit  upon  motion  of  the  defendant, 
made  at  the  close  of  plaintiff's  testimony,  based  upon 
the  grounds  (1)  that  the  evidence  failed  to  show  a  cause 
of  action  in  favor  of  the  plaintiff  and  against  Marks  & 
Co. ;  and  (2)  that  there  was  no  evidence  tending  to 
show  that  the  defendant  was  ever  employed  or  author- 
ized to  commence  any  action  against  them. 

Conceding,  for  the  purposes  of  this  case,  that  the  evi- 
dence as  given  by  the  plaintiff  on  the  trial  in  the  court 
below  tended  to  show  that  it  had  a  cause  of  action  against 
Marks  &  Co.  for  the  recovery  of  the  money  loaned  upon 
the  note  and  mortgage  of  Roberts,  it  is  very  clear  that 
the  defendant  was  never  employed  or  authorized  to  bring 
an  action  thereon.  The  evidence  shows  that  in  1887  or 
1888  he  was  appointed  the  attorney  and  local  agent  for 
the  plaintiff  in  Douglas  County ;  that  his  duty  was  to 
examine  the  title  of  lands  offered  as  security  for  loans, 
and  to  certify  to  the  same,  and  to  foreclose  such  mort- 
gages, and  bring  suits,  actions,  or  proceedings,  as  the 
board  might  direct ;  that  in  1889,  under  the  directions 
of  the  plaintiff,  he  foreclosed  the  Roberts  mortgage,  and 
had  the  property  sold  ;  that  after  such  foreclosure  he  in- 
formed the  plaintiff  of  all  the  facts  within  his  knowledge 
in  reference  to  the  matter,  including  the  claim  that  the 
loan  was  made  in  fact  for  the  benefit  of  Marks  &  Co. ; 
and  that  it  was  through  their  false  and  fraudulent  repre- 
sentations the  money  was  paid  over.  After  being  so 
informed  by  the  defendant,  the  plaintiff  notified  him 
that  it  relied  upon  the  certificate  of  Judge  Willis  in 
making  the  loan,  and  instructed  him  to  begin  an  action 
against  Willis  to  recover  the  loss  occasioned  by  his  false 
certificate  of  title.  And  the  evidence  shows  conclusively 
that  the  defendant  never  was  employed  or  directed  by 
the  plaintiff  to  institute  or  bring  any  suit  or  action  what- 
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ever  against  Marks  &  Co.;  but,  on  the  contrary,  after  he 
had  made  the  members  of  the  board  acquainted  with  all 
the  facts  in  his  knowledge,  in  reference  to  the.  transac- 
tion, he  was  instructed  to  bring  the  action  against  Willis, 
and  the  foreclosure  of  the  Roberts,  mortgage,  and  the 
bringing  of  such  action,  were  the  only  services  defendant 
was  employed  or  authorized  to  perform  for  the  plaintiff  in 
connection  with  the  transaction  referred  to  in  the  plead- 
ings. This  being  so,  it  is  manifest  that  it  has  no  cause 
of  action  against  him  for  failing  to  bring  or  prosecute 
an  action  against  Marks  &  Co.,  which  he  was  neither 
authorized  nor  empowered  to  bring.  Judgment  must  be 
affirmed,  and  it  is  so  ordered. 

Affirmed. 


Decided  20  March ;  rehearing  denied  22  May,  1899. 
WEIiCH  r.  OREGON  RAIIiWAY  AND  NAV.  CO.         ITTf 

40    &nO 
[66  Pac.  417.]  

1.  Wharves— Tide  Land— EsTOPrEL.— An  owner  of  upland  bordering  on  a  navl, 

gable  stream,  having  a  right  to  build  a  wharf  at  deep  water  in  front  of  his 
property  who  transfers  bis  wharf  privilege  Is  thereby  estopped  from  obJect> 
Ing  to  the  maintenance  of  a  wharf  built  on  the  faith  of  his  conveyance,  even 
though  he  subsequently  acquires  from  the  state  the  tide  land  between  the 
upland  and  the  wharf:    McCXtnn  v.  Oregon  Ry.  &  Xav.  Cb.,  13  Or.  455,  followed. 

2.  Tide  Land— Injunction.— A  tide  land  owner  who  does  not  have  access  there- 

trom  to  deep  water  because  of  a  wharf  In  front  of  him  cannot  restrain  the 
wharf  owner  from  constructing  below  low  water  mark  an  approach  to  his 
property,  since  the  tide  land  owner  has  no  water  rights  to  be  affected. 

From  Clatsop  :     Thos.  A.  McBride,  Judge. 

This  suit  was  brought  in  1883  by  James  W.  Welch  to 
enjoin  the  Oregon  Railway  and  Navigation  Company 
from  constructing  a  wharf  in  the  Columbia  River  in 
front  of  water  blocks  132  and  133  in  the  town  of  As- 
toria.    The  facts,  as  they  appear  from  the  record,  are 
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that  John  M.  Shively,  who  was  the  owner  of  a  donation 
land  claim  embracing  much  of  the  present  site  of  As- 
toria, aijd  bounded  on  the  north  by  the  Columbia  River, 
laid  out  and  platted  a  part  thereof,  and  also  the  adjacent 
tide  lands  and  a  portion  of  tjie  Columbia  River  in  front 
thereof,  into  city  blocks,  separated  from  each  other  by 
streets,  some  running  at  right  angles  to,  and  others 
nearly  parallel  with,  the  high-water  mark.  Blocks  112 
and  120,  as  so  laid  out,  are  partly  above  and  partly  be- 
low the  line  of  ordinary  high  water.  Block  121  is  in 
front  of  block  112,  and  east  of  block  120,  and  block  133 
is  in  front  of  block  120  ;  and  both  of  these  latter  blocks 
are  partly  above  and  partly  below  the  line  of  ordinary 
low  water.  Block  132  is  in  front  of  block  121,  and  east 
of  block  133,  and  blocks  132  and  133  extend  out  into  the 
Columbia  River  below  the  line  of  low  water.  On  Feb- 
ruary 18,  1860,  Shively  sold  and  conveyed  to  James 
Welch,  plaintifif's  father,  blocks  112,  120,  and  133,  and 
on  August  12,  1869,  sold  and  conveyed  to  James  Taylor 
blocks  121  and  132.  Prior  to  1873,  Welch  sold  and  con- 
veyed lots  5  and  6  in  block  120  to  Ingalls,  who  sold  and 
conveyed  the  same  to  Taylor.  On  September  5,  1873, 
as  a  result  of  these  conveyances,  Welch  owned  the  up- 
land in  block  112,  and  Taylor  had  a  deed  to,  and  claimed 
to  own,  blocks  121  and  132  in  front  thereof,  and  Taylor 
owned  the  uplands  in  lots  5  and  6  in  block  120,  and 
Welch  had  a  deed  to  and  claimed  to  own  block  133  in 
front  of  the  same.  While  the  title  was  in  this  condi- 
tion, the  common  council  of  the  City  of  Astoria,  upon 
the  application  of  Welch  and  Taylor,  and  by  virtue  of 
Section  4228,  Hill's  Ann.  Laws,  passed  an  ordinance  on 
September  5,  1873,  authorizing  them  to  extend  a  wharf, 
which  they  proposed  to  build  north  of  blocks  132  and 
133,  out  into  the  river  to  a  line  of  frontage  of  twenty- 
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two  feet  of  water  at  mean  low  tide,  and  to  extend  such 
wharf  up  and  down  the  river  in  front  of  both  of  such 
blocks. 

After  the  passage  of  this  ordinance,  and  on  the  seven- 
teenth day  of  September,  1873,  Taylor  and  Welch  sold, 
assigned,  and  transferred  all  their  rights,  privileges,  and 
franchises  thereunder,  including  ''all  right  and  title  to 
build  and  erect  wharves  and  warehouses  under  said  ordi- 
nances," to  the  Astoria  Farmers'  Company,  on  condition 
that  it  would  comply  with  the  terms  of  the  ordinance ; 
and,  on  the  fifteenth  of  August,  Welch  and  wife  con- 
veyed to  such  company  all  block  133,  except  seventy  feet 
of  the  south  side  thereof,  together  with  all  easements  in 
front  and  north  of  such  block  to  the  ship  channel,  on 
condition  that  the  Farmers'  Company  would,  prior  to 
the  first  day  of  January,  1874,  build  a  wharf  as  provided 
for  in  the  ordinance  referred  to,  one-half  to  be  in  front 
of  the  premises  granted.  By  a  deed  of  the  same  date, 
Taylor  and  wife  conveyed  to  the  Farmers'  Company  all 
block  132,  except  seventy  feet  of  the  south  side  thereof, 
together  with  all  easements  in  front  and  north  of  such 
block  to  the  ship  channel,  conditioned  in  every  respect 
as  the  deed  of  Welch  and  wife  referred  to.  Acting  upon 
these  conveyances  from  Welch  and  Taylor,  and  the 
assignment  to  it  of  the  rights  acquired  by  them  under 
such  ordinance,  the  Farmers'  Company  erected  a  wharf 
out  in  the  river  about  three  hundred  feet  distant  from 
the  north  line  of  blocks  132  and  133,  and  connected  the 
same  by  a  roadway  with  what  purports  to  be  a  street 
north  of  such  blocks,  designated  as  * 'Water  Street,"  no 
part  of  such  wharf  or  roadway  being  upon  either  tide  or 
upland.  This  wharf  and  all  the  property  acquired  from 
Welch  and  Taylor  was  prior  to  1883  conveyed  to  the 
defendant.      After  the  wharf  had  been  constructed,  and 

84  Ob.- 29. 
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on  the  tenth  of  August,  1876,  the  state  conveyed  to  Tay- 
lor, the  owner  of  lots  6  and  6  in  block  120,  all  the  tide 
land  in  front  of  such  lots ;  and  on  the  fifteenth  day  of 
August,  1883,  after  the  wharf  heretofore  referred  to  had 
been  burned,  Taylor  and  wife  conveyed  such  tide  land 
to  the  plaintiff,  who  immediately  instituted  this  suit  for 
the  purpose  of  enjoining  the  rebuilding  of  such  wharf 
and  a  roadway  or  approach  thereto  in  front  of  lots  5  and 
6  from  the  street  nortli  of  block  133.  Upon  these  facts^ 
the  court  held  that  the  defendant  company  had  the  right, 
as  against  the  plaintiff,  to  reconstruct  the  wharf,  but 
that  it  had  no  right  to  build  the  approach  referred  to, 
and  entered  a  decree  accordingly.  From  this  decree  both 
parties  appeal. 

Modified. 

For  the  plaintiff  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Clifton  /?.  Thomson, 

For  defendant  there  was  a  brief  and  an  oral  argument 
by  Mr.  W.  W.  Cotton. 

Mr.  Justice  Bean,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

1.-  It  will  be  observed  from  the  statement  of  facts  that 
the  questions  involved  in  this  case  are.  identical  with 
those  presented  to  and  determined  by  the  court  in  the 
case  of  M^Cann  v.  Or.  Rij.  &  Nav.  Co.,  13  Or.  455.(11  Pac. 
236).  That  was  a  suit  to  enjoin  the  reconstruction  of  such 
wharf  in  front  of, lot  2  in  block  112,  brought  by  a  vendee 
of  Welch  and  of  the  state  to  the  tide  land  in  front  of 
such  lot,  conveyed  after  Welch  and  Taylor  had  sold  all 
their  rights  under  the  ordinance,  and  water  blocks  132 
and  133  to  the  Farmers'  Company.  At  the  time  of  the 
passage  of   such   ordinance,  Welch   was  the  owner  of 


Mar.  1899.]        Welch  v.  0.  R.  &  N.  Co.  451 

block  112,  the  upland  block,  while  Taylor  claimed  to  own 
blocks  121  and  132  in  front  of  it ;  and,  at  the  same 
time,  Taylor  owned  lots  5  and  6  in  block  120,  while 
Welch  claimed  to  own  block  133  in  front  thereof.  In 
other  words,  Welch  owned  the  upland  in  front  of  which 
Taylor  undertook  to  transfer  to  the  Farmers'  Company  a 
water  block,  and  he  and  Welch  the  right  to  construct  a 
wharf,  while  Taylor  owned  the  upland  in  front  of  which 
Welch  undertook  to  convey  to  such  company  a  water 
block,  and  he  and  Taylor  a  similar  wharfage  right.  In 
the  McCann  Case  the  court  held  that  Welch  had,  at 
the  passage  of  the  ordinance,  by  virtue  of  his  ownership 
of  block  112,  the  right  under  the  laws  of  the  state  to 
build  a  wharf  in  front  thereof ;  and,  having  transferred 
such  right  to  the  Farmers'  Company,  upon  its  agreement 
to  build  it,  and  the  company  having  complied  therewith, 
and  built  the  wharf  at  great  expense,  neither  he  nor  his 
subsequent  grantee  could  thereafter  interfere  with  it  or 
prevent  its  reconstruction.  After  stating  his  individual 
views  upon  the  tide  land  question,  and  noting  the  fact 
that  his  associates  did  not  agree  with  him,  Mr.  Justice 
Thayer,  speaking  for  the  court,  says:  ''But,  waiving 
that  view  of  the  question,  and  conceding  that  the  state 
is,  as  some  of  the  authorities  have  said,  the  owner  in  fee 
of  the  lands  referred  to,  and  can  grant  them,  with  the 
incidental  rights  of  the  shore  or  bank  owners,  to  any 
private  person  the  state  government  may  please  to  favor, 
and  still  I  do  not  see  how  the  appellant  can  be  entitled 
to  the  relief  claimed  under  the  provisions  of  said  chapter 
LXIII  of  the  laws  of  the  state.  Welch  had  been  vested 
with  the  right  to  construct  the  w^harf,  and  had  trans- 
ferred it  to  the  Astoria  Farmers'  Company  before  he 
conveyed  lot  2  to  the  appellant.  It  was  a  right  which 
the  state  had,  under  the  law,  already  granted,  so  far  as 
it  could  be  empowered  to  grant  such  rights ;     and   it 
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certainly  had  no  authority  to  reinvest  itself  of  it,  and 
grant  it  to  the  appellant.  Its  power  in  that  respect  had 
been  expended,  and  the  appellant  accepted  the  deed  to 
the  so-called  tide  land  in  that  condition  of  afifairs ;  and 
I  do  not  see  how  it  can  consistently  be  claimed  that  it 
operated  to  devest  the  Farmers'  Company  of  their  right 
in  the  premises,  and  invest  them  in  the  appellant.  *  •  * 
No  court  in  any  civilized  community,  it  seems  to  me, 
would  uphold  so  flagrant  an  injustice.  I  think  the  ap- 
pellant, when  he  accepted  the  deed  from  Welch  to  said 
lot  No.  2,  took  it  subject  to  the  acts  of  the  latter  af- 
fecting the  riparian  rights  pertaining  to  it ;  that  the 
deed  from  Welch  to  the  Astoria  Farmers'  Company,  of 
August  15,  1873,  and  the  assignment  by  Welch  and 
Taylor  of  September  17,  1873,  to  the  said  company,  of 
all  their  rights  under  the  wharf  ordinance  of  the  city, 
which  imposed  the  obligation  upon  said  company  to  build 
the  wharf,  was  a  relinquishment  of  any  rights  Welch 
may  have  had  to  the  land  upon  which  it  was  located 
arising  out  of  his  ownership  of  said  block  No.  112,  or 
of  any  land  owned  by  him  at  that  time  which  abutted 
upon  said  tide  water,  and  estopped  him  and  his  grantees 
thereof  from  ever  objecting  to  the  maintenance  of  said 
wharf.  Any  diff'erent  conclusion  of  the  matter  would, 
in  my  judgment,  operate  as  a  hardship  and  fraud,  which 
a  court  of  equity  will  never  sanction.  The  decree  ap- 
pealed from  should  therefore  be  affirmed." 

Within  the  doctrine  of  that  case,  Taylor,  who  was  the 
owner  of  lots  5  and  6,  in  block  120,  at  the  time  of  the 
passage  of  the  ordinance  granting  to  himself  and  Welch 
the  right  to  construct  the  wharf  in  front  thereof,  and  at 
the  time  of  the  transfer  of  the  rights  acquired  by  them 
under  such  ordinance,  and  of  blocks  132  and  133,  to  the 
Farmers'  Company,  had  the  right  to  construct  such 
wharf ;    and  having  transferred  it  to  the  company  before 
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he  acquired  the  tide  land  in  front  of  lots  5  and  6,  neither 
he  nor  his  subsequent  grantee  can  now  deny  or  question 
the  right  of  the  Farmers'  Company  and  its  successors  in 
interest  to  reconstruct  or  maintain  such  wharf.  The 
plaintiff,  realizing  the  force  and  effect  of  the  decision  in 
the  McCann  Case,  challenges  its  soundness,  and  insists 
that  it  should  be  overruled ;  but  it  was  the  unanimous 
decision  of  our  predecessors,  on  exactly  the  same  state 
of  facts,  and  is  manifestly  equitable  and  just.  We  are, 
therefore,  unwilling  to  disturb  it,  or  even  at  this  time 
to  re-examine  the  reasons  upon  which  it  is  grounded. 

2.  The  remaining  question  is  whether  the  court  erred 
in  enjoining  the  defendant  from,  constructing  the  road- 
way or  approach  to  its  dock  in  front  of  the  tide  land 
owned  by  the  plaintiff.  As  already  stated,  this  roadway 
is  not  upon  or  across  any  of  the  tide  land,  but  is  wholly 
below  the  line  of  low  water.  It  cannot,  therefore,  inter- 
fere with  any  of  the  plaintiff's  rights,  unless  it  is  an 
obstruction  to  a  wharfage  right ;  and,  as  we  have  already 
seen;  he  has  no  wharfage  rights  in  front  of  lots  5  and  6. 
These  lots  are  one  hundred  feet  in  width,  and  the  de- 
fendant's dock  extends  for  several  hundred  feet  up  and 
down  the  river  on  each  side  of  an  extension  of  the  side 
lines  of  such  lots.  The  plaintiff,  therefore,  cannot  have 
access  to  the  channel  of  the  river,  because  of  the  dock  or 
wharf,  and  so  cannot  complain  of  any  use  made  by  the 
defendant  of  the  bed  of  the  river  below  the  line  of  ordi- 
nary low  water,  because  it  cannot  interfere  with  any  of 
his  rights.  It  follows  that  the  decree  of  the  court  below 
should  be  reversed  in  so  far  as  it  restrains  the  defendant 
from  constructing  the  contemplated  roadway  or  approach 
to  its  wharf,  and  in  all  other  respects  aflSrmed. 

Modified. 
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Aiie:ued  9  January;  decided  27  Febniaiy,  1899. 
SIEVERS  V.  BROWN. 

[45  L.  K.  A.  642;  56  Fac.  171.] 

1.  Right  Coxpicrred  by  Bond  for  Dked.*— A  bond  for  a  deed  tranRfera  to  the 

obligee  an  equitable  Interest  In  the  land  agreed  to  be  conveyed,  the  legal  title 
remaining  with  the  obligor  in  trust  for  the  purchaser. 

2.  Bond  for  Deed— Right  of  Orantee  to  Possession.— Unless  particularly 

specified,  a  bond  for  a  deed  does  not  entitle  the  obligee  to  possession,  and  if  he 
takes  possession  without  consent,  he  Is  a  trespasser. 

3.  Rent  for  Possession  Under  a  Bond.— Where  the  obligee  In  a  bond  for  a 

deed  takes  possession,  the  payment  of  Interest  on  deferred  installments  of  the 
purchase  price  Is  usually  sufficient  compensation  for  the  use  of  the  premises 
until  the  maturity  of  the  debt  under  the  bond. 

4.  Vendor  and  Purchaser— Effect  of  Refusal  to  Pay.— A  vendee  In  pos- 

session of  real  property  under  a  contract  for  its  purchase  Is  liable  to  the  ven- 
dor for  the  reasonable  rent  thereof  ftom  the  date  of  his  refusal  to  carry  out 
the  contract. 

5.  Effect  of  Foreclosure  on  Tenant's  Rights.— The  rights  of  a  tenant  arc 

not  alfected  by  a  foreclosure  until  the  delivery  of  the  sheriff's  deed  after  con- 
firmation of  the  sale. 

6.  Forfeiture  Under  Bond  for  Deed.— The  obligor  in  a  bond  for  a  deed  can- 

not deniund  compliance  with  the  contract  by  the  obligee,  or  declare  a  forfeits 
ure  for  a  breach  thereof,  until  he  is  himself  prepared  to  comply  with  Its  terms, 
and  has  tendered  a  deed. 

7.  Vendor  and  Purchaser— Termination  of  Tenancy.— The  tenancy  at  will 

Initiated  between  a  vendor  and  vendee  of  real  property  by  the  failure  of  the 
latter  to  carry  out  the  contract  of  sale  is  terminated  by  a  tender  of  compliance 
therewith  by  the  vendor,  coupled  with  the  ability  to  make  good  the  tender. 

8.  Vendor  and  Vendee— Emblements.— A  vendee  who  is  in  possession  of  real 

property  as  a  tenant  at  will  under  a  bond  for  a  deed,  the  terms  of  which  he 
has  broken.  Is  entitled  to  the  crops  sown  thereon  before  such  tenancy  was 
ended,  but  not  to  such  as  were  sown  after  notice  to  quit. 

9.  What  is  Notice  to  Quit.— The  commencement  of  a  suit  to  foreclose  a  bond 

for  a  deed,  is  equivalent  to  a  notice  to  the  vendee  in  |x>sflession  to  quit,  within 
the  terms  of  Section  3523,  HllPs  Ann.  Laws,  giving  a  tenant  the  right  to  har- 
vest a  crop  sown  before  receiving  a  notice  to  qult.f 

From  Marion  :     George  H.  Burnett,  Judge. 


♦Note.— As  to  the  interest  obtained  by  a  bond  for  a  deed,  see  the  opinion  in 
Security  Savings  O),  v.  Mackenzie^  83  Or.  at  pp.  211  and  214;  Gray  v.  Pcrry^  2&  Or. 
1,  and  Sayre  v.  Mohney,  :10  Or.  328.— Reporter. 

fNoTE.— This  section  re^ids  as  follows:  "When  the  leasing  Is  for  the  purpose 
of  farming,  the  tenant  ♦  *  ♦  shall  have  free  access  to  •  •  ♦  gather  any  crop 
planted  or  sown  by  him  before  the  service  of  notice  to  quit,"— Reporter. 
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This  is  an  action  by  Henry  H.  Sievers  to  recover  the 
value  of  certain  crops  grown  by  him  on  the  land  of 
Samuel  B.  Brown,  but  appropriated  by  the  latter  to  his 
own  use.  The  transcript  shows  that  plaintiff,  having 
agreed  to  purchase  from  defendant  a  tract  of  land  in 
Marion  County  for  the  sum  of  $3,200,  paid  of  the  pur- 
chase price,  on  September  8,  1892,  the  sum  of  $600,  and 
executed  his  promissory  note  for  the  balance,  payable  in 
eight  years,  in  annual  installments  of  $325,  which  note 
provided  that,  if  default  should  be  made  in  the  payment 
of  any  of  said  installments  when  they  severally  matured, 
defendant  might  elect  to  consider  and  treat  the  whole 
sum  as  then  due  and  payable  ;  that,  in  consideration  of 
said  payment  and  promise,  defendant  executed  to  plain- 
tiff a  bond  for  a  deed,  whereby  he  covenanted,  upon 
the  payment  of  said  note,  to  convey  the  premises,  by  a 
good  and  sufficient  deed,  free  from  all  incumbrances, 
and  plaintiff,  by  defendant's  license,  entered  into  pos- 
session thereof;  that,  on  the  maturity  of  the  first  in- 
stallment, defendant  demanded  payment  of  the  same, 
but  plaintiff,  claiming  that  the  land  was  not  correctly 
described  in  the  bond,  and  that  defendant's  title  thereto 
was  defective,  refused  to  comply  therewith ;  that  de- 
fendant instituted  a  suit  in  the  Circuit  Court  of  Marion 
County  against  the  heirs  of  his  grantors,  and  obtained  a 
decree  correcting  the  description,  and,  having  otherwise 
perfected  his  title  to  the  premises,  he  executed  and  ten- 
dered to  plaintiff  a  deed  thereof,  and  demanded  payment 
of  said  note,  but  plaintiff  refused  to  pay  any  part  thereof, 
whereupon  defendant  commenced  a  suit  in  said  court 
against  him,  and  obtained  a  decree  correcting  the  de- 
scription contained  in  the  bond,  foreclosing  plaintiff's 
equitable  interest  in  the  premises,  which  were  ordered 
sold,  and  the  purchaser  put  in  the  immediate  possession 
thereof,  in  pursuance  of  which  tlie  sheriff  of  said  county 
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sold  the  land  to  defendant,  and  on  July  31,  1894,  evicted 
plaintiff  therefrom,  and  restored  the  possession  to  de- 
fendant, though  the  sale  was  not  confirmed  until  the 
sixth  of  November,  following;  that  when  said  land 
was  sold  there  was  a  quantity  of  wheat  and  oats  grow- 
ing thereon  of  the  reasonable  value  of  $92.66,  and  vege- 
tables of  the  value  of  $75,  and  a  lot  of  hay  cut  from  said 
premises  stored  in  the  barn,  all  of  which  defendant  ap- 
propriated to  his  own  use.  The  cause  being  at  issue,  a 
trial  was  had,  and  the  jury,  in  pursuance  of  the  court's 
instructions,  found  that  plaintiff  was  only  entitled  to  the 
sum  of  $37.50,  the  value  of  the  hay,  and,  judgment  hav- 
ing been  rendered  thereon,  plaintiff  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Mitchell,  Tanner  &  Mitcliell,  with  an  oral  argument  by 
Mr.  Albert  H.  Tanner. 

For  respondent  there  was  a  brief  over  the  name  of 
Holmes  &  Kellogg,  with  an  oral  argument  by  Mr.  William 
H.  Holmes. 

Mr.  Justice  Moore,  after  making  the  foregoing  state- 
ment of  facts,  delivered  the  opinion. 

It  is  contended  that,  if  the  crops  be  regarded  as  part 
of  the  realty,  no  title  thereto  vested  in  defendant  under 
the  foreclosure  proceedings  until  the  sheriff's  deed  was 
executed ;  that  plaintiff,  having  planted  them,  was  the 
owner  thereof;  and  that  defendant,  having  converted 
them  to  his  own  use,  is  liable  for  their  value. 

1.  A  bond  for  a  deed  transfers  to  the  obligee  an  equi- 
table interest  in  the  premises  agreed  to  be  conveyed, 
which  is  measured  by  the  amount  paid  on  account  of  the 
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purchase.  The  legal  title  remains  in  the  obligor,  in  trust 
for  the  purchaser,  who,  upon  payment  of  the  entire  con- 
sideration, acquires  the  whole  equitable  interest,  and 
may  maintain  a  suit  to  compel  the  specific  performance 
of  the  contract,  if  the  obligor  refuse  to  keep  his  cove- 
nants. In  Lysaght  y.  Edwards,  2  Ch.  Div.  499,  Jbssbl, 
M.  R.,  in  commenting  upon  the  purport  of  an  agreement 
to  convey  real  property,  and  the  method  of  foreclosing 
the  purchaser's  equity,  says  :  '*It  appears  to  me  that  the 
effect  of  a  contract  for  sale  has  been  settled  for  more  than 
two  centuries.  Certainly  it  was  completely  settled  before 
the  time  of  Lord  Hardwicke,  who  speaks  of  the  settled 
doctrine  of  the  court  as  to  it.  What  is  that  doctrine? 
It  is  that,  the  moment  you  have  a  valid  contract  for  sale, 
the  vendor  becomes,  in  equity,  a  trustee  for  the  purchaser 
of  the  estate  sold,  and  the  beneficial  ownership  passes  to 
the  purchaser;  the  vendor  having  a  right  to  the  purchase 
money,  a  charge  or  lien  on  the  estate  for  the  security  of 
that  purchase  money,  and  a  right  to  retain  possession  of 
the  estate  until  the  purchase  money  is  paid,  in  the  ab- 
sence of  express  contract  as  to  the  time  of  delivering  pos- 
session. In  other  words,  the  position  of  the  vendor  is 
something  between  what  has  been  called  a  naked  or  bare 
trustee,  or  a  mere  trustee  (that  is,  a  person  without  ben- 
eficial interest) ,  and  a  mortgagee  who  is  not,  in  equity 
(any  more  than  a  vendor),  the  owner  of  the  estate,  but 
is,  in  certain  events,  entitled  to  what  the  unpaid  vendor 
is,  viz.,  possession  of  the  estate,  and  a  charge  upon  the 
estate  for  his  purchase  money.  Their  positions  are  analo- 
gous in  another  way.  The  unpaid  mortgagee  has  a  right 
to  foreclose ;  that  is  to  say,  he  has  a  right  to  say  to  the 
mortgagor,  'Either  pay  me  within  a  limited  time,  or  you 
lose  your  estate,'  and  in  default  of  payment  he  becomes 
absolute  owner  of  it.  So,  although  there  has  been  a 
valid  contract  of  sale,  the  vendor  has  a  similar  right  in 
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a  court  of  equity.  He  has  a  right  to  say  to  the  pur- 
chaser, 'Either  pay  me  the  purchase  money,  or  lose  the 
estate.'  Such  a  decree  has  sometimes  been  called  a  de- 
cree for  cancellation  of  the  contract.  Time  is  given  by  a 
decree  of  the  court  of  equity,  or  now  by  a  judgment  of 
the  high  court  of  justice  ;  and,  if  the  time  expires  with- 
out the  money  being  paid,  the  contract  is  canceled  by 
the  decree  or  judgment  of  the  court,  and  the  vendor  be- 
comes again  the  owner  of  the  estate." 

It  will  be  observed,  from  the  language  quoted,  that  in 
England,  if  the  vendee,  under  a  contract  for  the  pur- 
chase of  real  property,  make  default  in  the  payment  of 
the  purchase  money,  the  vendor  may  maintain  a  suit  to 
cancel  the  contract,  which  is  equivalent  to  a  strict  fore- 
closure. In  Button  v.  Schroyer,  5  Wis.  598,  it  was  held 
that  a  decree  foreclosing  a  contract  for  the  conveyance 
of  real  property,  which  ordered  a  sale  of  the  premises, 
was  erroneous,  the  court  saying :  "The  proper  decree  in 
such  cases  is  that  the  money  due  upon  the  contract  be 
paid  within  such  reasonable  time  as  the  court  may  direct, 
or  that  the  vendee  be  foreclosed  of  his  equity  of  redemp- 
tion." To  the  same  effect  is  the  case  of  Baker  v.  Beach^ 
15  Wis.  99-  The  justice  of  the  rule,  announced  in  Eng- 
land and  followed  in  Wisconsin,  may  well  be  doubted, 
and  particularly  so  when  the  vendor  has  received  a  large 
portion  of  the  purchase  money ;  in  which  case  equity 
would  seem  to  demand  that  the  premises  be  sold  to  satisfy 
the  balance  due  on  the  contract,  upon  the  payment  of 
which  the  vendee  should  be  entitled  to  the  remainder  of 
the  money  derived  from  such  sale.*  But  whatever  the 
proper  rule  may  be,  tlie  consideration  of  the  decree  in 
the  foreclosure  proceedings  does  not  seem  to  be  necessary 
in  the  determination  of  this  cause. 


*NoTK. — In  this  connection  see  Security  Savings  Ooynpany  v.  Ma^^kemiCy  33  Or. 
at  pp.  212-214,  and  Oray  v.  Perry^  26  Or.  at  p.  (i.— Reporter. 
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2.  An  examination  of  the  transcript  shows  that  the 
sheriff,  obeying  the  mandate  of  the  court,  sold  the  land 
to  defeindant,  which  sale  was  thereafter  confirmed  by  the 
court,  and,  in  the  absence  of  an  appeal  from  said  decree, 
it  must  be  assumed  that  defendent  did  not  acquire  plain- 
tiff's equitable  interest  in  the  premises  until  he  procured 
the  sheriff's  deed  thereto.  Such  interest  not  having  been 
barred  when  plaintiff  was  evicted,  it  becomes  important 
to  consider  the  relation  that  existed  between  the  parties 
under  the  contract.  A  bond  for  a  deed,  unless  so  speci- 
fied therein,  does  not  entitle  the  obligee  to  take  possession 
of  the  premises,  and  hence,  if  he  enter  without  the  obli- 
gor's license,  express  or  implied,  he  is  a  trespasser  :  Wil- 
Hams  V.  Forbes,  47  111.  148;  Chappell  v.  McKnight,  108 
111,  570 ;     Druse  v.  Wheeler,  22  Mich.  438. 

3.  When  possession  is  given,  however,  either  by  the 
bond  or  the  obligor's  license,  it  is  understood,  in  the 
absence  of  any  stipulation  to  the  contrary,  that  the  pay- 
ment of  interest  on  the  deferred  installments  of  the  pur- 
chase price  affords  an  ample  consideration  for  the  use 
and  occupation  of  the  premises  :  Cleveland  v.  Burr  ill,  25 
Barb.  532  ;  Parke  v.  Leewright,  20  Mo.  85  ;  Hundley  v. 
Lyons,  5  Munf.  342;  Hepburn  y,  Dunlop,  14  U.  S.  (1 
Wheat.)  179. 

4.  It  has  been  held  tliat  a  purchaser  in  possession 
of  real  property  under  the  vendor's  license  cannot  be 
evicted,  so  long  as  he  offers  to  perform  the  conditions 
of  his  agreement  {Whittier  v.  Stege,  61  Cal.  238);  but, 
if  he  refuses  to  comply  therewith,  the  vendor  may  treat 
him  as  a  tenant  at  will  (Harris  v.  Frink,  49  N.  Y.  24,  10 
Am.  Rep.  318) ;  and  he  thereby  becomes  liable  to  the 
vendor  for  the  reasonable  value  of  the  use  of  the  prem- 
ises for  the  time  during  which  he  continues  in  posses- 
sion after  he  abandons  the  agreement  {Smith  y.  Wooding, 
20  Ala.  324;     Osgood  v.  Dewey,  13  Johns.  240;     Dwight 
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V.  Cutler,  3  Mich.  566,  64  Am .  Dec.  105 ;  Hogsett  v.  Ellis, 
17  Mich.  351 ;  Gould  v.  Thompson,  4  Mete.  [Mass.]  224). 
The  application  of  this  rule  would  render  plaintiff  liable 
to  defendant  for  the  reasonable  rent  of  the  land  from  the 
time  the  relation  of  vendor  and  purchaser  was  abrogated 
by  the  former's  refusal  to  keep  his  agreement. 

5.  As  a  corollary  from  this  plaintiff  would  undoubt- 
edly be  entitled  to  the  crops  grown  thereon,  as  emble- 
ments, unless  the  relation  of  landlord  and  tenant  was 
terminated,  for  it  has  been  held  that  a  tenant  is  not  af- 
fected by  a  foreclosure  till  the  sale  is  consummated  and 
the  deed  delivered  :  Whalin  v.  White,  25  N.  Y.  462  ;  AU 
len  V.  Elderkin,  62  Wis.  627  (22  N.  W.  842) . 

6.  The  relation  of  vendor  and  purchaser  was  un- 
doubtedly severed,  and  that  of  landlord  and  tennant 
inaugurated,  September  8,  1893,  when  plaintiff  refused 
to  pay  the  first  installment  due  under  the  contract ;  but 
plaintiff's  repudiation  of  his  agreement  did  not  authorize 
defendant  to  declare  a  forfeiture  until  March,  1894,  when 
he  was  ready  and  able  to  convey  the  premises  according 
to  the  terms  of  his  bond  :  Mix  v.  Beach,  46  111.  311 ; 
Peck  V.  Brighton  Co.,  69  111.  200. 

7.  Defendant,  in  March,  1894,  having  tendered  a 
deed,  and  demanded  payment  of  the  amount  agreed 
upon,  plaintiff's  refusal  to  comply  therewith  was  tanta- 
mount to  a  declaration  of  forfeiture,  which  terminated 
the  tenancy  existing  between  the  parties. 

8.  This  being  so,  the  decision  must  hinge  upon  the 
question  whether  the  crops  were  planted  before  or  after 
that  date.  In  Samson  v.  Rose,  65  N.  Y.  411,  it  is  held 
that  one  whose  estate  is  terminated  by  his  own  act  or 
default  is  not  entitled  to  emblements.  In  Harris  v.  Frink, 
49  N.  Y.  24  (10  Am.  Rep.  318) ,  Mr.  Justice  Rapallo,  in 
commenting  upon  the  right  of  a  vendee  to  take  the  crops 
grown  upon  the  premises  of  which  he  was  in  possession 
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under  a  contract  of  purchase,  says:  **If  he  makes  de- 
fault in  his  contract  of  purchase,  or  commits  waste,  or 
in  any  other  manner  terminates  the  tenancy  by  his  own 
wrongful  act,  he  becomes  a  trespasser,  and  may  be  sued 
as  such,  or  in  ejectment,  and  he  cannot  dispute  the  title 
of  the  party  under  whom  he  entered  {Cooper  v.  Slower,  9 
Johns.  331 ;  Dolittle  v.  Eddy,  7  Barb.  74  ;  Whiteside  v. 
Jackson,  1  Wend.  418  ;  Leonard  v.  Pitney,  5  Wend.  30  ; 
Jackson  v.  Stewart,  6  Johns.  34  (8  Am.  Dec.  293) ;  Quack- 
enboss  v.  Lansing,  6  Johns.  49) ;  and  he  would,  no  doubt, 
forfeit  his  right  to  emblements  under  those  circum- 
stances." See,  also,  Stewart  y.  Doughty,  9  Johns.  107; 
Whitmarsh  v.  Cutting,  10  Johns.  360 ;  Powers  v.  Ingra- 
ham,  3  Barb.  576.  ''It  is  true,"  says  Mr.  Justice  Folgbr 
in  Reeder  v.  Sayre,  70  N.  Y.  180  (26  Am.  Rep.  567),  ''that 
a  tenant,  holding  by  a  tenure  which  is  uncertain  as  to 
the  time  at  which  it  will  cease,  is  entitled  to  take  off, 
after  it  has  ceased,  the  crops  which  he  has  sowed  in  the 
course  of  husbandry.  But  if  it  is  certain  at  the  time 
when  he  sows  how  long  it  will  continue,  and  it  is  plain 
that  he  cannot,  before  it  ceates,  reap  that  which  he  may 
sow,  then  it  is  his  own  folly  if  he  sows  (per  Lord  Mans- 
FiBLD,  Wigglesworth  v.  Dallison,  1  Doug.  201) ,  and  he  will 
not  be  permitted  to  reap.  This  rule  does  not  give  to  the 
tenant  any  right  by  reason  of  his  having  ploughed, 
manured,  or  otherwise  prepared  the  ground  for  the  seed, 
if  he  has  not  sowed." 

9.  There  is  no  evidence  in  the  bill  of  exceptions  tend- 
ing to  show  when  the  seed  was  planted  or  sowed,  and, 
this  being  so,  it  must  be  presumed,  in  view  of  the  judg- 
ment, that  the  crops  were  not  put  in  until  after  the 
tenancy  was  terminated  by  the  commencement  of  the 
suit  to  foreclose  the  bond,  which  was  equivalent  to  a 
notice  to  quit :  Hill's  Ann.  Laws,  §  3523.     No  error  hav- 
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ing  been  committed  by  the  introduction  in  evidence  of 
the  judgment  roll,  or  by  giving  the  instructions  com- 
plained of,  it  follows  that  the  judgment  is  affirmed. 

Affirmed. 


Decided  16  January;  rehearing  denied  13  Febraary,  1890. 

VAN  WINKLE  V,  CRABTREE. 

[55  Pac.  831;  56  Pac.  74.] 

1.  EiiECTioNS— (^ONHTRUCTioN  OF  LAW.— The  provlslons  of  the  election  act  gen- 

erally known  as  the  Australian  Ballot  Ltvw  relating  to  the  space  in  which  the 
marking  of  the  ballots  shall  be  done  are  mandatory,  although  there  is  no  pro- 
vision rendering  void  a  ballot  not  marked  In  the  prc»crU>ed  manner. 

2.  Idem— Spack  for  Distinouishinq  Mark.— Where  an  election  law  requires 

the  elector  to  Indicate  his  choice  by  a  mark,  the  ballot  should  be  counted  if 
the  mark  is  made  anywhere  In  the  space  occupied  by  the  name  of  the  chosen 
candidate,  so  long  as  it  does  not  obliterate  such  name. 

8.  Voting  Markh  on  Bai^i.ot8,— Where  an  election  law  requires  the  voter  to  [dace 
a  mark  opposite  the  name  of  the  candidate  voted  for,  but  does  not  define  the 
character  of  such  mark,  a  ballot  should  not  be  counted  for  either  candidate 
where  it  contains  a  cross  at  the  left  of  the  name  of  one  candidate,  and  at  the 
loft  of  the  name  of  a  rival  candidate  a  single  downward  slanting  stroke  of  the 
ix»ncil,  from  left,  to  right,  crossed  by  a  waving  or  curved  line. 

4.  Idem.— Under  such  an  act,  ballots  marked  opposite  the  names  of  ail  the  can- 
didates but  one  for  a  certain  office,  and  not  having  any  mark  opposite  Ills 
name,  cannot  be  counted  for  the  latter. 

6.  Idem.— In  view  of  such  an  election  law,  ballots  having  pencil  lines  drawn 
through  the  names  of  all  the  candidates  for  an  office  except  one  cannot  be 
counted  for  the  latter. 

6.  Idem.- Wherean  elector  has,  with  one  exception,  voted  for  the  candidates  of 

one  party,  and  in  that  one  Instance  lias  placed  a  mark  on  the  line  dividing 
the  space  between  twocundldates,  the  centerof  the  mark  being  slightly  inside 
the  space  of  the  candidate  of  th|.*  party  for  which  he  has  cast  his  other  vot«K, 
the  ballot  is  properly  counted  for  the  latter;  since,  considering  the  tendency 
of  electors  to  vote  a  partisan  ticket,  the  elector's  intention  to  vote  for  his 
party's  candidate  can  be  ascertained  therefrom. 

7.  Idem.— Under  the  Oregon  law,  a  ballot  should  not  be  counted  for  a  cundldatc 

at  the  left  of  whose  name  appears  a  cross,  where  two  p«»ncll  lines  are  drawn 
tlirough  his  name  indicating  that  the  voter  had  changed  his  mind  after 
making  the  cross. 

8.  Election  Contests- Testimony  of  iLiiEGAi.  Voter.s.— The  testimony  of 

Illegal  voters  as  to  the  person  for  whom  they  voted  is  iulmisslble  in  an  elec- 
tion contest,  where  they  voted  in  the  belief  that  they  had  the  right  to  do  so; 
and  the  ballots  c^ist  by  such  persons  may  be  deducted  trom  those  credited  to 
their  candidates. 
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9.  Voting  Marks  on  Ballots.— Ballots  bearing  any  mark  in  a  given  space 

should  be  counted  for  the  candidate  in  whose  space  the  mark  is  made,  though 
parts  of  such  marks  extend  into  other  spaces. 

10.  IDKM.—Where  an  elector,  with  one  exception,  voted  for  the  candidates  of  one 
party,  and  the  mark  opposite  that  party's  candidate  for  one  office  extended 
through  the  space  reserved  for  his  name,  both  above  into  the  space  containing 
the  name  of  the  office,  and  below  into  the  space  reserved  for  another  candi- 
date's name,  the  ballot  is  properly  counted  for  the  former,  the  elector's  inten- 
tion to  vote  for  him  being  ascertainable  thereftx)m. 

11.  Distinguishing  Marks— Rejecting  Ballot.— A  ballot  on  which  an  elector 
wrote  in  the  space  appropriated  to  candidates  the  name  of  a  person  for  whom 
he  desired  to  vote  (such  person  not  being  a  listed  candidate)  should  not  be 
rejected  as  bearing  a  distinguishing  mark,  under  section  67  of  the  election  law 
providing  a  punishment  for  voters  who  thus  mutilate  their  ballots,  notwith- 
standing It  is  possible  that  the  name  so  written  might  aflbrd  a  means  of 
identifying  the  voter. 

12.  Presumption  from:  Ballot— There  Is  no  presumption  that  a  person  was 
not  a  resident  of  the  precinct  where  he  voted  because  he  did  not  vote  for  pre- 
cinct officers,  though  his  ballot  was  endorsed  "State,  county,  and  dls't." 

13.  Distinguishing  Mark  Rendering  Ballot  Void.*— Under  Ijaws,  1891,  p.  8, 
g  67,  as  amended  by  Laws,  1895,  p.  68  (Hill's  Ann.  Laws,  p.  1109),  prescribing  a 
punishment  for  electors  who  place  a  distinguishing  mark  on  their  ballots  so 
that  the  same  may  be  idehtiflod,  a  ballot  having  the  mark  "O  K"  writted  on 
a  blank  sptice,  beneath  a  set  of  candidates,  is  void. 

14.  Idem.— Ballots  having  the  words  "voted  for"  written  thereon  after  the  name 
of  one  of  the  candidates,  in  addition  to  the  required  voting  mark,  carry  a  "dis- 
tinguishing mark,"  which  renders  them  void  under  the  election  law. 

16.  Election  Contests— Questions  Reviewed  on  Appeal.— An  appeal  to  the 
supreme  court  ftom  a  Judgment  uix>n  the  trial  of  an  election  contest  does  not 
bring  up  the  cause  for  trial  de  novo,  but  the  questions  presented  for  review  are 
the  conclusions  of  law  from  the  findings  of  fact 

16.  Voting  Marks  on  Ballots.— Under  an  election  law  which  provides  for  Indi- 
cating the  voter's  choice  by  a  mark  in  the  space  where  the  candidate's  name 
is  printed,  or  by  writing  the  name  of  the  chosen  person  if  it  does  not  appear 
on  the  printed  sheet,  a  ballot  having  the  names  of  all  the  candidates  for  a  cer- 
tain office  marked  out,  and  then  one  of  such  names  written  in  a  blank  space 
left  for  extra  names,  cannot  be  counted  at  all;  nor  can  a  ballot  having  a  line 
drawn  through  the  name  of  each  candidate  of  one  party. 


♦Note.— See  an  exhaustive  note  on  DIstlAguishing  Marks  which  Invalidate 
Ballots  under  the  Australian  System  with  Taylor  v.  Blealcley,  49  Am.  St.  Rep.,  p. 
240,  S.  C.  28  L.  R.  A.  683.  The  following  cases  consider  to  some  extent  the  same 
question:  Miller  v.  Pennoyer,  23  Or.  361,  and  note;  WhiUam  v.  Zahorih,  51  Am.  St. 
Rep.  817,  a»;  LanJ<Jord  v.  Gehhart,  51  Am.  St.  Rep.  585,  687;  Dennis  v.  C)auf/hlin,  58 
Am.  St.  Rep.  761  (29  L.  R.  A.  731);  Tebbe  wSmitfi,  '^9  L.  R.  A.  673  (49  Am.  St.  Rep. 
68);  Buckner  v.  Lynip,  30  L,  R,  A.  854;  Barker  v.  Orr,  30  L.  R.  A.  227;  Sego  v.  JStoil- 
dard,  22  L.  R.  A.  -168. 

Stickers  or  Pasters  were  Allowed  In  the  following  cases:  Dewalt  v.  Bartley^ 
15  L.  R.  A.  771  (28  Am.  St.  Rep.  »44);  People  ex  rel.  v.  Shaw,  (under  a  statute)  16  L. 
R.  A.  606;  but  were  Disallowed  in  these  cases :  State  ex  rel.  v.  WaUh,  17  L.  R.  A. 
8<M ;  Re  Omtested  JElection  of  LiUle  Beaver  Township,  27  L.  R.  A.  234 ;  Fletcher  v. 
WaU,  40  L.  R.  A.  617.— Reporter. 
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Electtiom  Contest— Review— Harmless  Erbob.— A  Judgment  In  an  election 
contest  will  not  be  reversed  because  the  coart  erroneously  counted  a  void  bal- 
lot for  respondent,  where  It  also  counted  void  ballots  for  appellant,  so  that  in 
spite  of  its  error,  the  J  adgment  is  correct ;  and  this  even  where  respondent  did 
not  appeal,  since  it  is  the  duty  of  the  appellate  court  to  declare  the  law  appli- 
cable to  the  facts,  and  correct  any  error  apparent  on  the  record,  whether  it  is 
complained  of  or  not. 

From  Linn  :     Henry  H.  Hewitt,  Judge. 

This  is  a  special  proceeding,  under  Section  2544,  Hill's 
Ann.  Laws,  to  contest  the  defendant's  right  to  the  oflSce 
of  Clerk  of  Linn  County,  to  which  he  was  declared  elected 
by  the  county  canvassing  board.  On  the  oflScial  ballot 
used  in  said  county  at  the  last  general  election  the  names 
of  the  candidates  for  the  office  of  county  clerk  were  ar- 
ranged in  the  following  order : 


For  County  Clerk.  Vote  for  One. 

70.  Frank  Crabtree  of  Linn  County People's-Democratlc-Sllvei^Republican 

71.  E.  E.  Lange  of  Linn  County Regular  People's 

72.  J.  M.  Marks  of  Linn  County 1 Z^mi^-__ ProhTbiUon 

73.  J.  8.  Van  Winkle  of  Linn  County Republican 

The  plaintiff  alleges  that  in  certain  designated  pre- 
cincts of  said  county  the  judges  and  clerks  of  election 
therein  returned  as  cast  for  him  a  certain  number  of 
votes,  but  that  he  received  in  each  of  said  precincts  a 
greater  number  than  were  so  counted  for  him,  and  prays 
that  said  ballots  may  be  recounted,  and  that  he  be  de- 
clared elected  to  said  office.  The  defendant  denies  the 
material  averments  contained  in  plaintiff's  notice  of  con- 
test, and  alleges,  in  substance,  that  there  were  counted 
as  cast  for  him  in  said  precincts  but  one  thousand  nine 
hundred  and  twenty -one  votes  for  said  office,  when  in 
fact  there  were  polled  for  him  a  greater  number  than 
were  so  counted  ;  that  plaintiff  was  credited  with  hav- 
ing received  one  thousand  nine  hundred  and  twenty 
votes  ;     and  that  such  number  was  in  excess  of  the  legal 
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votes  actually  cast  for  him.  It  is  also  alleged,  inter  alia, 
that  Harry  Boyle  and  Fred  Gross  voted  illegally  at  said 
election,  and  that  said  votes  were  counted  for  plaintiff. 
The  reply  having  put  in  issue  the  allegations  of  new 
matter  contained  in  the  answer,  a  recount  was  ordered ; 
but  the  court  refused  to  receive  in  evidence  or  to  count 
twenty-five  ballots  which  plaintiff  claims  were  cast  for 
him,  and  received  in  evidence  and  counted  for  defendant 
eleven  ballots  to  which  plaintiff  claims  he  was  not  en- 
titled. Copies  of  the  ballots  so  rejected,  numbered  con- 
secutively from  1  to  25,  inclusive,  and  of  those  counted 
for  defendant,  numbered  from  26  to  36,  inclusive,  are 
set  out  in  the  bill  of  exceptions ;  and  the  original  bal- 
lots, except  No.  4,  are  also  sent  up  with  the  transcript 
for  inspection.  Ballot  No.  1  is  marked  with  an  X  im- 
mediately to  the  left  of  Van  Winkle's  name,  and  also 
with  a  slanting  stroke,  made  by  a  downward  movement 
of  the  pencil,  from  left  to  right,  between  the  number 
'*70"  and  the  name  of  *' Frank  Crabtiee,"  which  stroke 
appears  to  have  been  somewhat  obliterated  by  a  waving 
pencil  line  drawn  over  the  same  from  the  top  to  the  bot- 
tom. Twelve  ballots,  numbered,  respectively,  2,  5,  6,  7, 
13,  14,  15,  17,  18,  19,  22,  and  25,  are  marked  with  an  X 
between  the  numbers  "70,"  '*71,"  and  "72"  and  the  cor- 
responding candidates'  names,  thereby  leaving  no  mark 
whatever  between  the  number  "73"  and  the  name  of 
"J.  S.  Van  Winkle."  Ballot  No.  3  is  marked  in  the 
same  manner  as  the  twelve  ballots  just  described,  except 
that  between  the  number  "73"  and  the  name  of  "J.  S. 
Van  Winkle"  the  surface  of  the  paper  appears  to  have 
been  abraded,  as  though  the  elector  made  in  the  space 
indicated  a  mark,  which  he  erased  with  a  knife  or  other 
sharp  instrument.  Ballot  No.  8  is  marked  in  the  same 
manner  as  said  twelve  ballots,  and,  in  addition  thereto, 

81  OB.-30. 
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contains  curving  lines  placed  after  the  word  ''county," 
appended  to  the  names  of  Crab  tree,  Lange,  and  Marks. 
Ballot  No.  20  contains  an  X  placed  to  the  right  of  each 
of  the  candidates'  names,  except  plaintiff's. 

Ballots  numbered  9,  21,  and  24  are  marked  by  pencil 
lines  through  all  the  candidates'  names,  county  of  resi- 
dence, and  political  designation,  except  that  of  plain tiflF. 
Ballot  No.  16  contains  a  pencil  mark  drawn  through  all 
the  candidates'  names  and  their  county  residence,  except 
plaintiff's,  leaving  their  several  party  designations  un- 
marked. Ballot  No.  23  contains  a  pencil  mark  drawn 
through  Crabtree's  Christian  name,  and  through  the  in- 
itials of  Lange  and  Marks,  leaving  plaintiff's  name  un- 
marked. Ballot  No.  4  has  lines  drawn  through  each  of 
the 'party  designations,  except  the  word  "Republican." 
Ballot  No.  10  is  marked  in  the  same  manner  as  ballot 
No.  1,  except  that  the  stroke  thereon  is  made  with  a 
downward  movement  from  right  to  left,  and  has  no 
waving  lines  drawn  over  it.  Ballot  No.  11  is  marked 
with  an  "X,"  the  center  of  which  appears  to  be  a  shade 
above  the  line  between  the  names  of  Marks  and  Van 
Winkle;  and  ballot  No.  12  has  an  *'X"  immediately  to 
the  left  of,  and  also  two  pencil  lines  drawn  through.  Van 
Winkle's  name.  Ballot  No.  26  has  a  horizontal  line 
drawn  through  "70,"  the  space  to  the  right  thereof,  and 
most  of  the  letters  in  the  word  "Frank."  No.  27  has 
a  horizontal  line  drawn  immediately  below  the  word 
"Frank."  No.  28  has  an  "X"  to  the  left  of  Crabtree's 
irame,  and  also  a  horizontal  pencil  line  about  one-six- 
teenth of  an  inch  in  length  immediately  to  the  left  of 
Lange's  name.  No.  29  contains  an  "X,"  the  center  of 
which  appears  to  be  a  shade  above  the  line  between  the 
names  of  Crabtree  and  Lange.  No.  30  is  marked  by  a 
nearly  perpendicular  line,  extending  through  spaces 
Nos.  70  and  71,  which  is  bisected  by  a  nearly  horizontal 
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line,  extending  from  Crabtree's  name.  No.  31  has  an 
''X''  after  the  word  ''county,"  in  space  No.  70.  No.  32 
is  like  No.  31,  with  the  addition  of  a  similar  mark  to  the 
left  of  Crabtree's  name.  No.  33  contains  a  mark  which 
fills  space  No.  70,  and  a  part  of  space  No.  71,  with  the 
''X"  apparently  crossing  on  the  line  between  the  names 
of  Crf^btree  and  Lange.  No.  34  is  properly  marked  as 
indicating  the  elector's  intention  to  vote  for  Crabtree ; 
and  it  also  contains  the  name  **G.  Bradley,"  written 
after  the  printed  name  of  ''W.  W.  Sanders,"  candidate 
for  constable.  No.  35  is  properly  marked  as  having  been 
cast  for  Crabtree,  and  also  contains  the  letters  ''0.  K." 
written  with  a  pencil  in  the  space  reserved  for  a  candi- 
date for  the  office  of  Attorney-General;  and  No.  36  is 
properly  marked  as  having  been  cast  for  Crabtree,  but 
on  the  back  of  the  ballot  there  is  indorsed  the  words, 
''State,  county  &  Dis'ct." 

Testimony  having  been  admitted  to  show  that  H.  R. 
Boyle  (described  in  the  answer  as  Harry  Boyle)  was  not 
a  citizen  of  the  United  States,  or  of  the  State  of  Oregon, 
and  that  J.  F.  Gross  (mentioned  in  the  answer  as  Fred. 
Gross)  was  not  a  resident  of  Crawfordsville  Precinct, 
Linn  County,  Oregon,  on  the  day  of  election,  the  court, 
over  plaintiff's  objection  and  exception,  permitted  said 
Boyle  and  Gross  to  testify  that  at  said  election  each  voted 
for  Van  Winkle  for  the  office  of  county  clerk.  The  court, 
deducting  the  votes  so  cast  by  Boyle  and  Gross  from  the 
number  apparently  cast  for  Van  Winkle,  found  that  he 
had  received  one  thousand  nine  hundred  and  twelve,  afid 
the  defendant  one  thousand  nine  hundred  and  thirteen, 
legal  votes  for  the  office  of  clerk  of  said  county  ;  where- 
upon the  action  was  dismissed,  and  plaintiff  appeals. 

Affirmed. 
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For  appellant  there  was  a  brief  over  the  names  of 
Henry  H.  Hewitt^  A.  M.  Camion^  Percy  R,  Kelly ^  J.  N, 
Duncan,  and  N.  31.  Neivport,  with  an  oral  argument  by 
Messrs.  Hewitt,  Kelly,  and  Newport. 

For  respondent  there  was  a  brief  over  the  names  of 
James  K.  Weatherford,  H.  C.  Watson,  W.  R.  Bilyeu,  and 
/.  /.  Whitney,  with  an  oral  argument  by  Messrs.  Watson 
and  Bilyeu. 

Mr.  Justice  Moore,  after  making  the  foregoing  state- 
ment of  the  facts,  delivered  the  opinion  of  the  court. 

It  is  contended  by  plaintiff's  counsel  that,  by  giving 
to  the  statute  providing  for  the  marking  and  counting  of 
ballots  cast  at  a  general  election  the  liberal  construction 
to  which  it  is  entitled,  an  inspection  of  the  twenty-five 
ballots  which  were  rejected  shows  that  the  several  electors 
who  cast  them  intended  thereby  to  vote  for  Van  Winkle, 
and  hence  the  court  erred  in  refusing  to  count  them  for 
him. 

A  general  statement  of  the  provisions  of  the  Australian 
Ballot  Law,  so  far  as  applicable  to  the  facts  involved,  is 
deemed  essential  to  a  clear  understanding  of  the  ques- 
tions presented  for  consideration.  An  act  of  the  legis- 
lative assembly  approved  February  13, 1891  (Laws,  1891, 
p.  8),  appears  in  Hill's  Ann.  Laws,  at  p.  1169  et  seq., 
and  provides  tliat  the  white  official  ballot  shall  have 
printed  thereon  in  bold-faced  type  the  words,  *'Mark 
between  the  number  and  name  of  each  candidate  or 
answer  voted  for."  The  ballots  shall  be  printed  so  as 
to  give  each  elector  a  clear  opportunity  to  designate  his 
choice  of  candidates  by  making  a  mark  to  the  left  of  the 
name  of  the  candidate  he  wishes  to  vote  for  :  Section  49, 
as  amended  by  the  act  approved  February  23, 1895  (Laws, 
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1895,  p.  68).  The  elector  shall  prepare  his  ballot  by 
marking  immediately  to  the  left  of  the  name  of  the  can- 
didate of  his  choice  for  each  office  to  be  filled,  or  by 
writing  in  the  name  of  the  person  he  wishes  to  vote  for, 
which  shall  be  done  with  an  indelible  **copying''  pencil, 
or  with  pen  and  ink  :  Section  59,  as  amended  by  the  act 
of  February  23,  1895.  If  an  elector,  by  accident  or  mis- 
take, spoils  his  ballot,  so  he  cannot  conveniently  vote  the 
same,  he  may,  on  returning  said  spoiled  ballot,  receive 
another  in  place  thereof :  Section  62.  The  county  clerk 
is  required  to  provide  for  each  election  precinct  in  his 
county  two  ballot  boxes,  one  of  which  shall  be  marked 
"General,"  and  the  other  *' State  and  District,"  respect- 
ively :  Section  59.  If  a  majority  of  the  judges  of  elec- 
tion are  satisfied  the  elector  is  legally  qualified  to  vote 
in  that  precinct  only  for  "State"  officers,  the  chairman 
shall  immediately  write  with  pen  and  ink  upon  the  back 
of  the  ballot  the  word  "State,"  and  sign  his  (the  chair- 
man's) initials  thereto.  If  the  elector  is  qualified  to 
vote  for  district  officers  also,  the  chairman  shall  write  as 
aforesaid  the  words  "State  and  District."  In  either  such 
case  the  ballot  shall  then  be  deposited  in  the  box  marked 
"State  and  District:"  Section  61.'  In  the  canvass  of 
votes,  any  ballot  from  which  it  is  impossible  to  deter- 
mine the  elector's  choice  for  any  of  the  officers  shall  be 
void,  and  shall  not  be  counted  :  Section  27.  Any  ballot 
from  which  it  is  possible  to  determine  the  elector's  choice 
for  a  part  of  the  officers  shall  be  counted  for  such  part. 
The  judges  shall  disregard  misspelling  or  abbreviation 
of  the  names  of  candidates  for  office,  if  it  can  be  ascer- 
tained from  such  ballot  for  whom  it  was  intended  :  Sec- 
tion 29.  Any  elector  who  shall  place  any  distinguishing 
mark  upon  his  ballot,  whereby  the  same  may  be  iden- 
tified, upon  conviction  shall  be  punished  by  a  fine  of  not 
less  than  $50  nor  more  than  $200  :     Section  67. 
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1,  If  the  provisions  of  the  statute  relative  to  mark- 
ing ballots  are  mandatory,  no  error  was  committed  in 
rejecting  the  twenty-five  ballots  complained  of;  but 
plaintiff's  counsel  argue  that  it  can  be  ascertained  from 
an  inspection  of  the  ballots  for  whom  the  elector  intended 
to  vote,  and  that  the  provision  in  relation  to  the  count- 
ing of  the  votes  cast  renders  the  method  of  marking  the 
ballots  directory  only,  and  hence  they  should  have  been 
counted  for  plaintiff.  Under  the  provisions  of  section 
49  of  the  act  prior  to  its  amendment,  the  elector  was  re- 
quired to  express  his  preference  for  the  candidates  whose 
names  were  printed  on  the  official  ballot  by  canceling 
or  marking  out  the  names  of  those  who  were  not  his 
choice ;  and  it  is  claimed  that  the  original  method  in- 
duced the  electors  to  express  their  choice  for  plaintiff  by 
marking  out,  or  by  placing  a  cross  or  other  mark  to  the 
right  or  left  of,  the  names  of  all  other  candidates  for 
that  oflBce,  and  that  the  original  mode  of  marking  bal- 
lots, under  the  very  liberal  rule  prescribed  in  section  29, 
should  be  controlling  in  determining  the  elector's  choice 
as  evidenced  by  the  marks  upon  most  of  the  ballots  re- 
jected. Every  elector  who  performs  the  act  of  voting  is 
presumed  to  know  the  law  of  his  state  applicable  to  the 
exercise  of  the  right  of  suffrage ;  and,  if  he  fails  to 
comply  with  its  provisions,  his  mistake  or  ignorance  de- 
prives him  of  the  benefit  to  be  derived  from  the  prac- 
tice of  such  right.  This  being  so,  his  right  to  have  his 
choice  declared  as  he  intended  must  depend  upon  his 
compliance  with  the  law  applicable  thereto  in  force  on 
the  day  of  the  election  While  the  Australian  ballot 
system  is  designed  to  purify  elections  by  securing  to  the 
voter  the  prerogative  of  freely  and  privately  selecting 
the  candidates  of  his  own  choice,  the  law  is  also  well 
calculated  to  promote  the  cause  of  general  education,  by 
compelling  the  masses  to  learn  to  read  and  write  as  a 
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condition  precedent  to  the  exercise  of  the  right  of  suf- 
frage, and  to  punish  the  illiterate  by  compelling  them 
to  admit  their  ignorance  in  public  by  asking  aid  in  the 
preparation  of  their  ballots.  To  give  effect  to  this  latter 
purpose  of  the  law,  which  is  almost  as  important  as  its 
primary  object,  the  statute  should  receive  a  reasonably 
strict  construction. 

While  there  is  a  conflict  of  judicial  utterance  upon  the 
question  as  to  whether,  in  the  absence  of  a  statute  ren- 
dering a  ballot  void  which  is  not  marked  in  the  pre- 
scribed manner,  we  believe  the  better  reason  supports 
the  rule  that  the  provisions  of  the  act,  so  far  as  they 
relate  to  the  space  in  which  the  marking  should  be  done, 
should  be  construed  as  mandatory:  McCrary,  Elec.  (4 
ed.),  §  720;  Attorney-General  v.  McQuade,  94  Mich.  439 
(53  N.  W.  944) ;  Attorney-General  v.  May,  99  Mich.  538 
(58  N.  W.  483);  Whittam  v.  Zahorik,  91  Iowa,  23  (57 
Am.  St.  Rep.  317,  59  N.  W.  57);  Parvin  v.  Wimberg, 
130  Ind.  561  (30  Am.  St.  Rep.  254,  15  L.  R.  A.  771,  30  N. 
E.  790)  ;  Bechtel  v.  Albin,  134  Ind.  193  (33  N.  E.  967) ; 
Sego  V.  Stoddard,  136  Ired.  297  (22  L.  R.  A.  468,  36  N.  E. 
204);  Curran  y. Clayton,  86  Me.  42  (29  Atl.  930);  People 
V.  Board  of  Canvassers  of  Onondaga  Co.,  129  N.  Y.  395  (14 
L.  R.  A.  624,  29  N.  E.  327).  In  Bechtel  v.  Albin,  134 
Ind.  193  (33  N.  E.  967),  Mr.  Justice  Hackney,  in  con- 
struing a  similar  statute  of  Indiana,  says:  **That  the 
legislature  intended  a  strict  obsei*vance  of  the  rule  so 
provided  is  further  shown  in  the  provision  that  if,  in 
an  attempted  compliance,  the  voter,  by  accident  or  mis- 
take, spoils,  defaces,  or  mutilates  his  ballot,  he  can  have 
another." 

2.  True,  the  statute  reads  :  *'Any  ballot  from  which 
it  is  possible  to  determine  the  elector's  choice  for  a  part 
of  the  officers  shall  be  counted  for  such  part,  but  the 
remainder  of  the  ballot  from  which  it  is  impossible  to 


472  Van  Winkle  v,  Crabtree.  [34  Or. 

determine  the  elector's  choice  shall  be  void  as  to  such 
defective  part,  and  such  defective  part  shall  not  be 
counted:"  Section  29.  This  clause,  however,  must  be 
construed  in  the  light  of  the  provisions  relating  to  mark- 
ing the  ballot  for  the  particular  candidate  of  the  elector's 
choice.  The  voter,  under  the  present  act,  manifests  his 
selection  by  a  mark,  and  not  by  the  absence  of  one ; 
hence  it  vrould  seem  that,  notwithstanding  the  law  pre- 
scribed that  the  mark  should  be  made  immediately  to 
the  left  of  the  name  of  the  candidate  voted  for,  the  vote 
should  be  counted  if  the  mark  was  made  anywhere  in  the 
space  occupied  by  the  name  of  the  candidate  of  the 
elector's  choice,  so  long  as  it  did  not  obliterate  such 
name.  If  a  voter  were  to  write  on  his  ballot,  **I  hereby 
vote  for  each  republican  candidate  on  this  oflBcial  ballot," 
no  intelligent  person  could  possibly  mistake  his  intention 
as  thus  expressed ;  but  it  is  not  to  be  supposed,  under 
the  very  liberal  provisions  of  section  29,  that  such  a 
ballot  would  be  counted  for  any  candidate  of  that  party, 
because  the  Australian  Ballot  Law  requires  of  the  voter 
a  comparison  of  the  integrity,  morality,  and  fitness  of 
the  various  candidates  of  each  party  for  the  offices  to  be 
filled,  and  a  conclusion  thereon  that  the  particular  can- 
didates whom  the  elector  selects  fill  the  measure  of  these 
several  necessary  requirements.  In  view  of  these  rules, 
we  will  examine  the  ballots  which  were  rejected  by  the 
court. 

3.  It  will  be  remembered  that  ballot  No.  1  contains 
to  the  left  of  Crabtree 's  name  a  single  downward  slanting 
stroke  of  the  pencil,  made  from  left  to  right,  over  which 
a  waving  or  curved  line  is  made  with  the  pencil,  and  also 
contains  an  ''X"  to  the  left  of  Van  Winkle's  name.  The 
statute  has  not  prescribed  the  character  of  the  mark 
which  an  elector  should  make  as  indicative  of  his  choice 
of  candidates  ;   and,  this  being  so,  the  ballot  in  question 
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is  as  well  marked  for  Crabtree  as  for  Van  Winkle ;  and 
hence  no  error  was  committed  in  rejecting  it.  Ballot 
No.  10  has  a  slanting  pencil  line,  made  with  a  down- 
ward stroke,  from  right  to  left,  which  is  placed  to  the 
left  of  Marks'  name,  and  also  has  an  "X"  placed  to  the 
left  of  Van  Winkle's  name  ;  and,  being  like  ballot  No.  1 
in  respect  to  the  mode  of  marking,  it  was  properly  re- 
jected. 

4.  Ballots  numbered,  respectively,  2,6,  5,  6,  7,  8,  13, 
14,  15,  17,  18,  19,  20,  22,  and  25,  contain  no  marks  what- 
ever in  the  space  OQCupied  by  Van  Winkle's  name,  and 
hence  no  error  was  committed  in  rejecting  them. 

5.  Ballots  numbered  4,  9,  16,  21,  23,  and  24,  having 
pencil  lines  drawn  through  the  names  of  all  the  other 
candidates  except  Van  Winkle's,  were  not  admissible  in 
evidence  as  tending  to  prove  plaintiff's  right  to  the  oflBce  ; 
and  no  error  was  committed  in  refusing  to  count  them. 

6.  In  ballot  No.  11  the  point  at  which  the  lines  of  the 
*'X"  cross  each  other  appears  to  be  situated  above  the 
printed  line  which  separate's  the  names  of  Marks  and  Van 
Winkle.  The  mark  on  this  ballot  plainly  illustrates  the 
rule,  as  the  writer  understands  it,  for  determining  the 
elector's  choice,  as  prescribed  in  section  29,  when  any 
doubt  exists  in  that  respect.  It  shows  that  the  person 
who  cast  it  voted  for  every  Prohibition  candidate  but  one 
whose  name  appeared  upon  the  official  ballot.  Experi- 
ence demonstrates  that  the  average  voter  is  more  of  a 
partisan  than  a  patriot;  or  rather,  perhaps,  his  bias 
unconsciously  leads  him  to  conclude  that  true  patriotism 
at  the  polls  is  evidenced  by  an  expression  of  his  choice  for 
each  of  the  candidates  nominated  by  the  party  of  which 
he  is  a  member,  and  that  the  persons  so  named  by  his 
party  are,  to  his  mind,  superior  in  intelligence,  in  prob- 
ity, and  in  business  capacity,  to  any  other  candidates 
nominated  by  opposing  parties  for  the  offices  to  be  filled 
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at  the  election.  Those  officers  who  are  called  upon  to 
determine  the  result  of  the  election  from  an  inspection 
of  the  ballots  cast  thereat,  must  necessarily  consider  this 
peculiar  trait  of  human  character,  whenever  any  doubt 
exists  in  relation  to  the  expression  of  the  elector's  choice 
of  candidates  for  office.  .  Invoking  this  rule,  and  consid- 
ering that  the  center  of  the  "X"  is  situated  above  the 
printed  line  separating  the  names  of  Marks  and  Van 
Winkle,  we  think  it  is  possible  to  determine  from  an 
inspection  of  the  ballot  that  the  elector  who  cast  it  chose 
Marks,  the  Prohibition  candidate,  for  the  office  of  county 
clerk ;  and,  this  being  so,  no  error  was  committed  in 
refusing  to  count  ballot  No.  11  for  plaintiff. 

7.  It  would  appear  from  an  inspection  of  ballot  No. 
12  that  the  elector  who  cast  it  had  voted  for  Van  Winkle 
by  making  an  "X''  immediately  to  the  left  of  his  name, 
but,  for  some  unexplained  reason,^changed  his  mind ; 
and,  to  make  his  intention  perfectly  plain  to  the  judges  of 
election,  he  drew  two  pencil  lines  through  Van  Winkle's 
name.  No  error,  in  our  judgment,  was  committed  by 
the  court  in  rejecting  ballot  No.  12. 

8.  It  is  contended  by  plaintiff's  counsel  that  the  court 
erred  in  permitting  H.  R.  Boyle  and  J.  F.  Gross  to  tes- 
tify that  tliey  voted  for  Van  Winkle  for  the  office  of 
county  clerk,  and  in  deducting  from  the  number  of  votes 
which  he  received  the  two  so  claimed  to  have  been  cast 
by  them.  The  primary  object  of  the  Australian  Ballot 
Law  is  to  protect  the  elector  from  intimidation,  to  accom- 
plisli  which  the  secrecy  of  the  ballot  must  be  preserved  ; 
and,  therefore,  if  he  be  a  qualified  voter,  he  cannot  be 
compelled  to  testify  for  whom  he  voted  at  any  election . 
It  is  generally  held,  however,  that  this  rule  cannot  be 
invoked  to  shield  a  person  who  is  not  a  legal  voter.  The 
wisdom  of  such  a  conclusion  might  not  at  first  seem 
apparent,  for  it  may  be  assumed  that,  if  a  person  voted 
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at  an  election  when  he  knew  he  was  not  entitled  to  exer- 
cise the  right  of  suffrage,  he  must  have  been  prompted 
to  do  so  from  some  unworthy  motive  ;  and,  if  he  would 
intentionally  violate  the  law  in  the  first  instance,  it 
might  reasonably  be  inferred  that  he  could  be  induced, 
when  the  result  of  the  election  was  very  close,  to  testify 
that  he  had  voted  for  a  candidate  whom  he  desired  to  see 
defeated,  when,  in  fact,  he  had  voted  for  the  candidate's 
opponent ;  and  thus,  instead  of  correcting  the  wrong,  he 
would  be  permitted  to  relieve  the  candidate  of  his  origi- 
nal choice  from  a  hostile  vote.  Such  would  probably  be 
the  result  if  the  person  so  voting  knowingly  intended 
to  violate  the  law ;  but  every  man  is  presumed  to  be 
innocent  until  he  is  proven  to  be  guilty,  and,  indulging 
this  presumption,  Boyle,  though  not  a  citizen  of  the 
United  States,  nor  having  made  any  declaration  of  his 
intention  to  become  such,  may  have  believed  that  his 
father  was  naturalized  before  he  attained  his  majority, 
and,  upon  becoming  of  age,  he  thereby  became  a  legal 
voter.  So,  too,  it  may  have  been  that  Gross,  being  igno- 
rant of  the  election  law,  voted  for  county  officers  in 
Crawfordsville  Precinct,  of  which  he  was  not  a  resident, 
honestly  thinking  he  had  a  legal  right  to  do  so.  If 
Boyle  and  Gross  entertained  the  belief  that  might  be 
attributed  to  them,  their  ballots,  though  illegal,  were  not 
superinduced  by  moral  turpitude ;  and  under  such  cir- 
cumstances it  is  reasonable  to  suppose  that  they  would 
testify  truthfully  concerning  their  choice  for  county 
clerk,  and  hence  they  ought  to  be  permitted  to  correct 
the  error  which  they  inadvertently  committed.  That 
the  majority  of  men  are  honest  must  be  conceded ; 
and,  such  being  the  case,  the  greatest  good  may  be 
expected  to  result  from  permitting  persons  who  have 
voted  illegally  to  testify  concerning  the  candidates  for 
whom  they  cast  their  ballots,  notwithstanding  that  in 
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some  instances  the  opposite  result  may  follow.  "There 
can  be  no  doubt,"  says  Mr.  Justice  Strahan,  in  State  ez 
rel.  V.  Kraft,  18  Or.  550  (23  Pac.  663),  *'that  one  import- 
ant object  of  the  system  of  voting  by  ballot  is  secrecy,  so 
that  the  voter  may  freely  exercise  his  choice,  uninflu- 
enced by  power,  station,  or  the  conditions  by  which  he 
is  surrounded ;  but  this  protection  extends  to  the  lawful 
voter  only,  and  not  to  the  spurious.  It  is  the  lawful 
voter  around  whom  the  law  throws  its  protection,  and 
not  to  him  who  assumes  to  exercise  the  sacred  preroga- 
tive of  a  voter  without  being  duly  qualified."  In  sup- 
port of  the  rule  here  announced,  see  McCrary,  Elect.  (4 
ed.) ,  §  490  et  seq.;  People  v.  Pease,  84  Am.  Dec.  242,  and 
notes  at  p.  269.  The  illegality  of  the  ballots  cast  by 
Boyle  and  Gross  having  been  established,  the  court  com- 
mitted no  error  in  requiring  them  to  testify  concerning 
the  persons  for  whom  they  attempted  to  vote,  or  in  de- 
ducting from  the  votes  cast  for  Van  Winkle  the  ballots 
so  given  him  by  these  witnesses. 

9.  We  now  come  to  the  consideration  of  the  ballots 
that  were  counted  by  the  court  as  liaving  been  cast  for 
the  defendant.  From  what  has  already  been  said,  it  is 
apparent  that  ballots  numbered  26,  27,  29,  30,  31,  32,  and 
33  were  properly  counted  as  having  been  polled  for  Crab- 
tree. 

10.  Ballot  No.  28  is  marked  immediately  to  the  left 
of  Crabtree's  name  with  a  heavy  line,  made  by  a  down- 
ward stroke  of  the  pencil,  from  right  to  left,  and  extend- 
ing from  a  point  above  the  printed  line  beneath  the 
words  "Fpr  County  Clerk,"  to  a  point  below  the  printed 
line  beneath  Crabtree's  name.  This  heavy  line  is  bi- 
sected near  the  middle  of  space  70  by  a  light  line,  made 
by  a  downward  stroke  of  the  pencil,  from  left  to  right, 
extending  from  about  the  same  point  above  to  about  the 
middle  of  space  71.     Joined  to  the  left  of  this  light  line 
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is  a  heavier  line,  made  by  a  downward  stroke  of  the  pen- 
cil, from  left  to  right,  commencing  at  about  the  same 
point  above  the  printed  line,  beneath  the  words  '*For 
County  Clerk,"  and  terminating  at  a  point  where  the 
heavy  and  light  lines  hereinbefore  described  intersect 
each  other.  Beneath  this  juncture,  and  joined  to  the 
light  line,  appear  two  other  heavier  lines,  made  to  the 
right  by  a  slightly  downward  or  nearly  horizontal  stroke 
of  the  pencil,  from  left  to  right,  the  first  being  in  space 
70,  and  the  second  in  space  71,  extending  from  the  lower 
point  of  the  light  line  about  one-sixteenth  of  an  inch  to 
a  point  in  the  first  initial  preceding  Lange's  name.  This 
ballot,  with  but  one  exception,  not  considering  the  office 
of  clerk,  was  cast  for  the  People 's-Democratic-Silver  Re- 
publican candidates,  which  fact,  being  considered  in  con- 
nection with  the  fact  that  the  several  lines  are  so  united 
as  to  constitute  but  one  mark,  leads  us  to  conclude  that  it 
is  possible  to  determine  that  defendant  was  the  elector's 
choice  for  the  office  of  county  clerk,  and  that  no  error 
was  committed  by  the  trial  court  in  counting  this  vote 
for  Crabtree. 

11.  In  ballot  No.  34  the  elector  wrote  *'G.  Bradley" 
in  the  space  appropriated  to  the  candidates  for  the  office 
of  constable,  between  and  just  a  little  below  the  printed 
name  "W.  W.  Sanders"  and  the  word  * 'Democratic." 
It  is  insisted  by  plaintiff's  counsel  that  the  name  so  writ- 
ten on  this  ballot  constitutes  a  distinguishing  mark,  and, 
this  being  so,  the  court  erred  in  counting  it  as  a  vote  for 
any  purpose.  Section  49  of  the  election  law,  so  far  as  it 
relates  to  the  arrangement  of  the  ballot,  reads  :  ''There 
shall  be  left  at  the  end  of  the  list  of  candidates  for  each 
diff^erent  office  blank  spaces  in  which  the  elector  may 
write  the  name  of  any  person  not  printed  on  the  ballot, 
for  whom  he  desires  to  vote  as  candidate  for  such  office." 
Section  59  provides  that  the  elector,  upon  receiving  a 
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white  ballot,  shall  forthwith  retire  to  one  of  the  compart- 
ments provided  for  that  purpose,  and  there  prepare  his 
ballot,  by  marking  the  same,  etc.,  '*or  by  writing  in  the 
name  of  the  person  he  wishes  to  vote  for."  It  is  evident 
that  the  elector,  intending  to  avail  himself  of  these  pro- 
visions of  the  law,  attempted  to  write  the  name  of  his 
choice  for  constable  in  the  proper  place,  but,  by  mistake, 
inserted  it  in  the  space  reserved  for  that  of  W.W.  Sanders. 
It  is  possible  that  the  name  so  written  might  afford  the 
means  of  identifying  the  person  who  cast  the  ballot; 
but,  since  the  elector  had  the  right  to  express  his  prefer- 
ence by  writing  on  the  ballot  the  name  of  the  candidate 
of  his  choice  for  the  office  of  constable,  we  cannot  think 
tliat  his  vote  should  be  rendered  void  because  it  was  writ- 
ten three-sixteenths  of  an  inch  above  the  line  set  apart 
for  that  purpose  ;  and  hence  the  court  committed  no  error 
in  admitting  said  ballot  in  evidence,  or  in  counting  the 
vote  for  defendant. 

12.  Ballot  No.  36  has  the  following  words  indorsed 
thereon:  ''State,  county  &  Dis'ct."  It  is  maintained 
by  plaintiff's  counsel  that,  inasmuch  as  the  person  who 
cast  this  ballot  did  not  vote  for  any  candidates  for  the 
oflSce  of  justice  of  the  peace  or  constable,  the  indorse- 
ment in  question  shows  that  the  elector  was  not  a  resi- 
dent of  the  precinct  in  which  he  voted,  and,  hence  he 
had  no  right  to  vote  for  county  oflBcers,  but  having  done 
so,  the  court  erred  in  permitting  the  ballot  to  be  offered 
in  evidence,  and  in  counting  it  as  a  vote  for  defendant. 
If  it  be  admitted  that  the  elector  who  cast  this  ballot 
was  not  a  resident  of  the  precinct  in  which  he  voted,  he 
had  no  right  to  vote  for  county  oflBicers,  for  the  organic 
law  on  that  subject  declares  :  "All  qualified  electors  shall 
vote  in  the  election  precinct  in  the  county  where  they 
may  reside  for  county  oflBcers,  and  in  any  qounty  in  the 
state  for  state  oflScers,  or  in  any  county  of  a  congressional 
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district  in  which  such  electors  may  reside  for  members 
of  congress  :"  Const.  Or,  Art.  2,  §  17.  The  ballot  of  any 
elector  who  is  entitled  to  vote  for  state,  county,  and  dis- 
trict oflBcers  should  be  placed  -by  the  judges  of  election 
in  the  box  marked  "General"  (Election  Law,  §  60) ;  but, 
inasmuch  as  the  bill  of  exceptions  does  not  show  that 
the  ballot  in  question  was  placed  in  the  ballot  box  marked 
*' State  and  District,"  the  elector  ought  not  to  lose  his 
right  to  vote  for  county  officers  because  of  such  indorse- 
ment ;  and  hence  no  error  was  committed  in  receiving 
said  ballot  in  evidence,  or  in  counting  it  as  a  vote  cast 
for  defendant. 

13.  In  ballot  No.  35,  in  a  blank  space  immediately 
below  the  names  of  the  candidates  for  ** Attorney  Gen- 
eral," appear  the  letters  ''0  K,"  written  with  an  indel- 
ible pencil ;  and  it  is  contended  by  plaintiff's  counsel 
that  these  letters  constitute  a  distinguishing  mark,  by 
which  the  ballot  might  be  identified,  thereby  rendering 
it  inadmissible  in  evidence,  and,  this  being  so,  the  court 
erred  in  counting  the  vote  for  defendant.  Section  67  of 
the  election  law  prescribes  a  punishment  for  the  elector 
who  ''places  a  distinguishing  mark  upon  his  ballot 
whereby  the  same  may  be  identified ;"  but  the  law  no- 
where, in  positive  terms,  provides  that  a  ballot  so  marked 
shall  be  rendered  void.  If  it  should  be  held,  however, 
that  a  ballot  which  had  been  marked  by  the  elector  in 
such  a  manner  as  to  render  its  identification  certain  was 
not  void,  because  the  statute  had  not,  in  positive  terms, 
so  prescribed,  the  effect  would  necessarily  be  the  destruc- 
tion of  the  secrecy  of  the  ballot  which  the  Australian 
system  was  designed  to  promote ;  for,  by  the  use  of  a 
few  letters  of  the  alphabet  or  other  characters,  such  a 
permutation  could  be  arranged  by  those  who  would  cor- 
rupt the  purity  of  the  ballot  as  would  accommodate 
many  thousand  voters,  thereby  identifying  the  person 
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who  cast  each  ballot  so  marked,  and  evidencing  the  per- 
formance of  an  illegal  agreement  to  thwart  the  purposes 
of  the  law. 

14.  The  punishment  of  the  voter  would  be  wholly 
inadequate  to  correct  the  evil  which  such  a  method  of 
marking  the  ballots  would  necessarily  entail ;  for,  if 
one  honest  vote  were  polled  in  each  precinct,  it  would 
be  extremely  difficult  to  prove  in  an  action  that  the  per- 
son charged  with  illegally  marking  his  ballot  was  guilty 
thereof ;  but,  if  it  be  held  that  the  ballot  so  marked  is 
void,  the  elector  who  cast  it  is  punished  to  some  extent 
by  being  disfranchised  at  the  election  when  the  illegal 
ballot  was  deposited,  thereby  promoting  the  secrecy 
which  the  law  enjoins,  and  preventing  the  commission  of 
the  offense  which  public  policy  condemns.  In  our  judg- 
ment, tlie  interest  of  the  state  demands  that  a  ballot 
which  has  been  marked  in  such  a  manner  as  to  be  iden- 
tified should  be  declared  void,  and  that  our  statute  im- 
pliedly commands  that  such  an  eff'ect  should  follow  an 
illegal  marking  of  a  ballot.  In  State  ex  rel,  v.  Ellis^  111 
N.  C.  124  (17  L.  R.  A.  382,  15  S.  E.  938),  it  is  held 
that  the  inscription  *'0  K"  upon  the  back  of  ballots  is  a 
device  which  renders  them  void  under  an  act  of  the  Leg- 
islative Assembly  of  North » Carolina,  which  prescribes 
that  ballots  shall  be  **without  device."  It  is  quite  evi- 
dent that  tlie  ballot  in  question  can  be  identified  by  the 
distinguishing  letters ;  and,  it  seeming  to  be  conceded 
that  the  elector  placed  the  marks  on  his  ballot,  it  follows 
that  the  court  erred  in  admitting  it  in  evidence,  and  in 
counting  it  as  a  vote  given  for  defendant. 

15.  Considering  only  the  errors  assigned  in  the  no- 
tice of  appeal,  and  refusing  to  count  ballot  No.  35  for 
defendant,  the  consequence  is  a  determination  that  each 
party  received  an  equal  number  of  votes ;  but  whether 
this  result  affirms  the  judgment  because  plaintiff  should 
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show  a  superior  right  to  the  oflBce,  is  not  necessary 
to  a  decision  of  the  case,  for,  in  an  appeal  from  a  judg- 
ment given  by  the  court  upon  the  trial  of  an  election 
contest,  the  cause  is  not  tried  here  de  novo,  but  the  ques- 
tion presented  for  review  must  necessarily  be,  are  tlie 
conclusions  of  law  deducible  from  the  findings  of  fact? 
The  respondent,  being  satisfied  with  the  judgment  ap- 
pealed from,  has  not  assigned  any  errors,  in  the  absence 
of  which  he  cannot  be  heard  to  complain  ;  but,  in  modi- 
fying the  court's  conclusions  of  law  so  as  to  work  a 
reversal  of  or  seriously  to  affect  the  judgment,  the 
speedy  settlement  of  the  issue  involved,  which  seems  to 
be  necessitated  by  the  statute  (Hill's  Ann.  Laws,  §  2547), 
demands  an  examination  of  the  conclusions  of  law  which 
are  not  complained  of,  if  to  do  so  would  result  in  an 
affirmance  of  the  judgment,  which  must  be  presumed  to 
be  correct.  With  these  introductory  remarks,  we  will 
examine  the  findings  of  fact  relative  to  certain  ballots 
which  the  court,  as  a  conclusion  of  law,  counted  as 
having  been  given  to  plaintiff*. 

16.  On  a  ballot  described  in  finding  of  fact  number 
six,  the  words  ** voted  for"  were  written  with  an  indeli- 
ble pencil  after  the  words  '*J.  S.  Van  Winkle  of  Linn 
County;"  and  a  mark  was  also  made  immediately  to 
the  left  of  said  name.  Finding  of  fact  number  seven 
describes  a  ballot  which  is  marked  in  the  same  manner, 
except  that  it  contains  no  mark  to  the  left  of  Van  Win- 
kle's name.  Finding  of  fact  number  eight  is  as  follows  : 
*'0n  a  ballot  of  those  cast  in  West  Albany  Precinct  at  said 
election,  a  line  was  drawn,  in  indelible  pencil,  through 
tlie  name  'E.  E.  Lange  of  Linn  County,  Regular  People's,' 
and  another  line  immediately  beneath  the  words  'J.  J. 
Marks  of  Linn  County,  Prohibition,'  and  in  the  space 
between  the  words  *J.  S.  Van  Winkle  of  Linn  County' 

34  Ob.— 31. 
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and  the  word  'Republican'  appeared  written,  in  indelible 
pencil,  the  word  'voted;'  there  being  no  other  marks  or 
designations  on  said  ballot  for  the  office  of  county  clerk." 
These  three  ballots  contain  a  distinguishing  mark  by 
which  they  might  be  identified,  and,  such  being  the  case, 
they  ought  not  to  have  been  counted  for  plaintiff.  Find- 
ing number  nine  is  to  the  effect  that  on  a  ballot  cast  in 
West  Albany  Precinct  a  pencil  line  was  drawn  through 
the  name  of  each  candidate  for  the  office  of  county  clerk, 
but,  in  the  space  below  said  names,  the  name  of  "J.  S. 
Van  Winkle"  was  written.  Finding  of  fact  number 
thirteen  is  as  follows  :  "On  a  ballot  of  those  cast  at  said 
election  in  North  Brownsville  Precinct,  there  appeared  a 
line,  made  by  indelible  pencil,  drawn  through  the  name 
of  each  Republican  candidate  on  said  ticket  and  the  name 
of  the  county  printed  therewith,  including  the  words 
'J.  S.  Van  Winkle  of  Linn  County;'  there  being  no  other 
mark  of  any  kind  on  said  ballot  for  the  office  of  county 
clerk."  The  ballots  described  in  findings  of  fact  num- 
bered nine  and  thirteen  are  not  marked  in  the  manner 
prescribed  by  law,  and,  such  being  the  case,  they  ought 
not  to  have  been  counted  for  plaintiflF. 

These  conclusions  do  not  change  the  result  reached  by 
the  trial  court,  in  view  of  which  the  judgment  is  affirmed. 

Affirmed. 

On  Motion  for  Rehearing. 
*  Mr.  Justice  Bean  delivered  the  opinion. 

This  cause  was  tried  without  the  intervention  of  a 
jury.  A  recount  was  made  of  all  the  ballots  cast  for  the 
office  in  question,  and  the  court,  having  made  findings 
of  fact  upon  all  the  disputed  ballots,  decided  that  the 
defendant  was  elected  by  one  vote,  and  entered  judg- 
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inent  accordingly.  The  plaintiff  and  contestant  ap- 
pealed, assigning  as  error  sundry  rulings  and  conclusions 
of  the  court  against  him.  Upon  the  hearing  of  the 
appeal  it  was  determined  that  none  of  such  assignments 
were  well  taken,  except  the  one  based  upon  the  action 
of  the  court  in  counting  for  the  defendant  the  ballot 
described  in  finding  number  26,  and  marked  with  the 
letters  "0  K."  This  conclusion  would  necessarily  leave 
the  vote  a  tie,  were  it  not  for  the  fact  that  it  affirmatively 
appears  from  the  findings  of  the  court  and  its  conclusions 
of  law  that  it  also  illegally  counted  at  least  two  ballots 
for  the  contestant.  Among  the  unquestioned  findings 
are  numbers  6  and  7,  to  the  effect  that  certain  ballots, 
with  the  words  "voted  for*'  written  with  an  indelible 
pencil  on  the  face  thereof,  were  counted  for  the  plaintiff" 
and  contestant,  and,  within  the  rule  which  renders  the 
"O  K'^  ballot  void,  should  not  have  been  counted;  so 
that,  notwithstanding  the  court  erroneousl}^  counted  the 
*'0  K"  ballot  for  the  defendant,  he  still  received  a  greater 
number  of  legal  votes  than  the  plaintiff.  It  is  true,  the 
defendant  did  not  appeal ;  but  he  had  no  occasion  or 
right  to  do  so,  because  the  judgment  was  in  his  favor. 
But,  nevertheless,  we  cannot  reverse  the  judgment  upon 
this  record,  which  shows  upon  its  face  that  certain  ballots 
were  improperly  counted  for  the  plaintiff,  and  that  by 
excluding  them  the  judgment  is  correct,  although  it 
may  have  been  based  upon  a  wrong  reason.  The  condi- 
tion is  that  there  were  three  ballots  cast,  each  of  which 
had  upon  the  face  thereof  such  a  distinguishing  mark  as 
to  render  it  void  under  the  statute ;  but  they  were  all 
counted  by  the  court  below, — two  for  the  plaintiff,  and 
one  for  the  defendant.  The  plaintiff  insists  that  the 
judgment  should  be  reversed  because  one  of  them  was 
counted  for  the  defendant,  notwithstanding  the  fact  that 
the  other  two  were  counted  for  himself.     It  is  claimed , 
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however,  that  the  ballots  referred  to  in  findings  num- 
bered 6  and  7  are  not  in  the  record,  and  that  no  question 
is  made  as  to  their  competency  or  admissibility  in  evi- 
dence. This  may  be  true,  but  we  are  not  dealing  with 
the  ballots,  but  with  the  ultimate  facts  as  found  by 
the  court;  and  the  question  for  our  determination  is 
whether,  upon  such  facts,  the  judgment  should  be 
aflBrmed  or  reversed.  And,  as  it  appears  that  there 
were  cast  for  the  defendant  more  legal  votes  for  the 
office  of  county  clerk  than  were  cast  for  the  plaintiflF, 
the  judgment  of  the  court  below  is  manifestly  right,  and 
ought  to  be  affirmed.  While  the  defendant  could  not 
claim  any  advantage  from  the  ruling  of  the  court  against 
him  for  the  purpose  of  obtaining  in  this  court  a  more 
favorable  judgment  than  he  obtained  in  the  court  below, 
yet  he  is  entitled  to  the  benefit  of  any  error  made  by 
such  court  in  counting  ballots  for  the  plaintiff,  for  the 
purpose  of  upholding  and  sustaining  the  judgment  from 
which  the  appeal  is  taken. 

The  other  questions  referred  to  in  the  petition  for  re- 
hearing were  all  carefully  considered,  and  are  disposed 
of  in  the  former  opinion,  and  we  do  not  deem  it  neces- 
sary to  go  over  them  again. 

Rehearing  Denied. 


Argued  IS  February ;  decided  27  March,  1889. 
'»  gl^l  AMBROSE  V.  HUNTINGTON. 

[56  Pac.  613.] 

1.  Sufficiency  and  Effect  of  Adverse  Possession.— Enclosing  a  tract  of 
land  and  continually  using  it  under  color  of  title  and  claim  of  right  consti- 
tute such  an  adverse  possession  as  will  start  the  statute  of  limitations,  and, 
if  continuous  for  the  required  time,  will  confer  title,  at  least  as  between  indi- 
viduals :    Joy  V.  Stump  J  U  Or.  361,  cited. 

2.  PuBiiic  Lands— Ratification  of  Agent's  Act.— County  school  superin- 
tendents are  not  the  agents  of  the  state  to  execute  deeds  to  its  school  lands, 
but  the  state  ratifles  and  becomes  bound  by  their  contracts  to  convey  such 
lands  when  it  accepts  and  retains  the  purchase  price. 
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3.  Statute  of  Limitations— Advebsb  Possession— Bond  f«r  Deed.— Where 

a  vendee  has  gone  lntx>  possession  of  land  under  a  contract  to  purchase,  his 
holding  Is  adverse  to  the  vendor  trom  the  time  he  compiles  with  his  part  of 
the  agreement,  and  the  same  rule  applies  to  the  state  as  to  a  natural  person : 
Hill's  Ann.  Laws,  %  13,  and  Anderson  v.  McOonnick,  18  Or.  301,  cited. 

4.  Idem.— A  deed  to  land  as  to  which  an  adverse  possession  against  the  grantor 

has  ripened  into  title  Is  Ineffectual  for  any  purpose. 

5.  Real  Property— Effect  of  Notice  by  Occupation.— The  open,  notorious 

and  exclusive  possession  and  occupancy  of  real  property  by  a  stranger  to  the 
title  puts  a  purchaser  flrom  a  third  person  upon  notice  and  Inquiry  concerning 
the  rights  and  equities  of  the  party  in  possession,  and  charges  him  with  all 
the  knowledge  that  he  might  have  obtained  upon  reasonable  Inquiry:  Ex€m 
V.  Daneke,  24  Or.  110,  followed. 

From  Douglas  :     J.  C.  Fullerton,  Judge. 

Suit  by  A.  T.  Ambrose  against  Benjamin  Huntington 
to  quiet  title  to  certain  lands.  Plaintiff  appeals  from 
a  decree  against  him. 

Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Messrs,  Wm.  R.  Willis  and  Andrew  M.  Crawford. 

For  respondent  there  was  a  brief  over  the  name  of 
J.  W,  Hamilton y  with  an  oral  argument  by  Mr.  Frank  W. 
Benson. 

Mr.  Chief  Justice  Wolverton  delivered  the  opinion. 

This  is  a  a  suit  to  quiet  title  to  the  west  i  of  the  south- 
west i  of  section  16,  township  23  south,  range  5  west,  in 
Douglas  County,  Oregon.  After  denying  the  material 
allegations  of  the  complaint,  which  are  in  the  usual  form, 
the  defendant  alleges  ownership  and  possession  of  the 
premises,  and  sets  up  his  muniments  of  title  thereto— 
in  effect,  that  the  State  of  Oregon  conveyed  the  same  to 
Joseph  Durbin  on  March  15,  1892,  and  he  to  the  defend- 
ant on  May  20, 1895.  He  further  alleges  that  at  the  time 
of  his  purchase  from  Durbin  he  had  no  notice  or  know- 
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ledge  as  to  plaintiff's  claim  of  title,  and  was,  therefore, 
an  innocent  purchaser  for  value.  The  decree  of  the  court 
below  was  for  defendant,  and  plaintiff  appeals. 

It  is  shown  by  the  testimony  that  on  February  8, 1866, 
E.  A.  Lathrop,  County  School  Superintendent  of  Douglas 
County,  Oregon,  sold  the  land  in  question  to  plaintiff  for 
the  consideration  of  $160,  of  which  he  paid  one-fourth 
down,  and  executed  and  delivered  to  that  oflBcer  his  three 
promissory  notes,  for  $40  each,  for  the  balance  of  the 
purchase  price,  payable  in  one,  two,  and  three  years  after 
date,  with  interest  at  ten  per  cent,  per  annum,  payable 
semi-annually.  The  two  notes  payable  latest  in  time  were 
written  upon  one  sheet  of  paper,  and  indorsed  as  follows  : 
"June  17,  1867.  Received  payment  in  full  on  within 
notes.  Andrew  Jones,  County  Treasurer."  These  notes 
were  given  in  evidence  by  the  plaintiff,  who  says  he  be- 
lieves he  paid  the  other  note,  but  does  not  remember 
distinctly.  He  further  testifies,  in  substance,  that  he 
procured  a  bond  for  a  deed  to  the  land,  and  sent  the 
same,  with  some  deeds  which  had  been  executed  and 
delivered  to  him  by  the  county  school  superintendent  of 
said  county,  to  a  party  in  Salem  by  the  name  of  John 
Godell,  for  the  purpose  of  obtaining  a  confirmatory  deed 
from  the  state  for  the  lands  described  therein  ;  that  he 
soon  after  received  a  deed  from  the  state,  bearing  date 
March  22,  1881,  which  he  had  recorded  September  18, 
1883,  but  the  premises  conveyed  thereby  are  described 
as  **the  northeast  quarter  of  southwest  quarter,  the  north- 
west quarter  of  southeast  quarter,  and  lots  four,  five,  six, 
eight,  and  nine,  of  said  section  sixteen,"  and,  of  course, 
do  not  include  the  land  in  dispute  ;  that  he  did  not  be- 
come fully  aware  of  the  error  until  defendant  began  to 
claim  the  land ;  and  that  he  never  believed  the  deed 
from  the  state  described  all  the  land  purcliased  by  him. 

It  is  further  shown  that  the  plaintiff  went  into  posses- 
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sion  in  1866  ;  that  he  inclosed  the  land  in  dispute,  with 
his  other  lands,  in  1868 ;  and  that  he  has  maintained 
the  in  closure  ever  since,  with  some  few  intermissions, 
when  portions  of  the  fencing  broke  down  through  decay 
or  were  destroyed  by  fire.  The  evidence  upon  the  sub- 
ject is  somewhat  voluminous  and  not  a  little  conflicting ; 
but  it  sufficiently  appears  therefrom  that  the  land  in 
question  lies  in  a  mountainous-  region,  fit  only  for  pas- 
turage ;  that  the  plaintiff  entirely  inclosed  it  in  1868, 
with  other  lands  of  his,  by  a  substantial  fence  consisting 
of  rails,  logs,  and  brush,  and,  it  may  be,  at  some  parts  it 
was  joined  to  natural  obstructions  ordinarily  sufficient 
to  turn  stock ;  and  that,  considered  as  a  whole,  the 
fencing  was  of  the  nature  usually  employed  in  districts 
of  that  character.  At  some  points  it  was  constructed 
somewhat  off  the  line,  and  included  some  three  acres  of 
railroad  land,  and  five  or  six  acres  of  land  belonging  to 
Mr.  Long.  This  fact,  however,  is  not  material,  as  the 
other  land  inclosed  was  inconsiderable,  and  the  fencing 
may  be  said  to  have  been  placed  substantially  upon 
boundary  lines,  except  where  it  was  built  entirely  upon 
and  through  plaintiff's  land.  Plaintiff  thereafter  used 
and  employed  the  land  thus  inclosed  for  pasturing  his 
sheep  and  other  stock,  and  has  had  it  in  possession  and 
use  for  that  purpose  ever  since.  The  fencing  may  have 
been  maintained  indifferently  at  periods,  but  the  plain- 
tiff has  renewed  it  from  time  to  time,  and  practically 
kept  it  in  such  a  condition  as  to  form  a  substantial  in- 
closure,  up.  to  the  time  that  defendant  asserted  title 
thereto  ;  and  during  all  the  while  plaintiff  claimed  the 
entire  ownership  and  title  to  the  land,  and  so  occupied 
it,  in  exclusion  of  all  others.  The  defendant,  to  prove 
his  title,  introduced  a  deed  from  the  State  of  Oregon  to 
Joseph  Durbin,  bearing  date  March  15,  1892,  and  one 
from  Durbin  to  himself,  of  date  May  20,  1895.     Further 
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than  this,  it  is  shown,  practically,  that  plaintiff  paid  the 
taxes  upon  the  land  until  1892,  and  thereafter  defendant 
paid  them. 

Several  questions  of  legal  import  are  presented  by  the 
record.  It  is  insisted  that  plaintiff  was  not  in  possession 
at  the  commencement  of  the  suit,  and,  of  course,  if  such 
was  the  case,  he  could  not  maintain  it ;  but,  in  our  view, 
the  testimony  is  quite  sufficient  to  establish  actual  pos- 
session on  his  part  at  the  time.  The  defendant  claims  to 
have  been  in  possession,  but  the  only  act  shown  which 
would  indicate  it  is  that  he  went  upon  the  land  a  short 
time  before  suit  was  begun,  and  posted  notices  thereon 
warning  people  to  keep  off  the  same,  and  notifying  them 
that  he  was  the  owner  of  the  property.  Otherwise,  he 
had  neitlier  actual  nor  constructive  possession. 

1.  Another  contention  is  that  plaintiff's  possession 
was  not  of  such  a  nature  as  to  render  it  adverse.  We 
think  otherwise.  It  was,  from  its  inception,  actual  and 
under  color  of  title.  The  maintenance  of  a  substantial 
inclosure,  and  the  continued  use  and  occupation  of  the 
land  for  pasturage  of  stock  (the  only  purpose  for  whicli 
it  was  adapted),  under  claim  of  right  and  title,  consti- 
tuted such  a  visible,  Oloen,  notorious,  distinct,  exclusive, 
and  hostile  possession  as  to  set  the  statute  of  limitations 
running,  and,  if  continuous  during  the  full  period  con- 
templated by  the  statute,  would  operate  to  confer  title, 
at  least  as  between  individuals,  where  the  state  is  not 
concerned  :  Joy  v.  Stump,  14  Or.  361  (12  Pac.  929)  ; 
Worthley  v.  Burbanks,  146  Ind.  534  (45  N.  E.  779). 

2.  It  may  be  observed,  in  passing,  that  the  county 
school  superintendent  was  not  the  agent  of  the  state, 
with  power  to  execute  a  deed  to  its  school  lands ;  but, 
as  he  had  contracted  to  convey  the  same,  and  the  state 
had  received,  accepted,  and  retained  the  purchase  price, 
it  thereby  became  bound  to  the  observance  of  his  con- 
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tracts  regarding  the  land,  as  it  operated  as  a  ratification 
of  his  acts  in  the  premises  (Mechem,  Agency,  §§  148, 
149) ,  so  that  there  was  substantially  a  contract  on  the 
part  of  the  state  with  plaintiflF  to  convey  to  him  the 
premises  in  dispute. 

3.  But  the  question  of  vital  importance  is  whether 
the  statute  of  limitations  began  to  run  in  favor  of  plain- 
tiff and  against  the  state  at  any  time  while  it  held  and 
retained  the  legal  title.  The  testimony  is  a  little  meager 
touching  the  bond  and  its  terms  relative  to  the  time 
when  the  plaintiff  became  entitled  to  his  deed ;  but  it 
may  be  inferred  that  he  became  entitled  thereto  at  the 
time  when  the  purchase  price  was  fully  paid,  or,  at  any 
rate,  at  the  time  he  sent  the  bond  to  Salem  for  the  pur- 
pose of  obtaining  a  confirmatory  deed.  It  may  be  said 
that  its  obligation  to  make  this  conveyance  became  ma- 
tured and  fixed,  by  full  performance  on  plaintiff's  part, 
not  later  than  March  22,  1881,  which  was  the  date  of  his 
deed  from  the  state  containing  the  wrong  description. 
It  is  a  rule  of  law,  now  uncontro verted,  that  where  the 
vendee,  under  a  contract  or  agreement  to  purchase  land, 
has  executed  or  performed  the  agreement  on  his  part  by 
full  payment  of  the  purchase  money,  his  possession  from 
that  time  becomes  adverse  to  that  of  the  vendor,  having 
gone  into  possession  primarily  under  the  agreement : 
Anderson  v.  McCormick,  18  Or.  301  (22  Pac.  1062) ;  2 
Wood,  Lim.  §  260;  Ridgeway  Y.Holliday,  59  Mo.  444; 
School  District  v.  Blakeslee,  13  Conn.  227 ;  Catlin  v. 
Decker,  38  Conn.  262.  There  was  here,  then,  a  subsist- 
ing and  binding  contract  on  the  part  of  the  state  to  con- 
vey to  the  plaintiff  the  land  in  dispute ;  and  it  would 
seem  that,  if  it  had  brought  an  action  to  recover  posses- 
sion, the  contract  would  have  been  a  complete  defense 
on  the  part  of  Mr.  Ambrose.  Such  being  the  case,  there 
was  such  a  possession  and  claim  of  title  as  set  the  statute 
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of  limitations  running  against  the  state :  Hill's  Ann. 
Laws,  §  13;  Richards  v.  Griffith,  1  Kan.  App.  518  (41 
Pac.  196) . 

4.  The  continuous  maintenance  of  such  adverse  pos- 
session under  claim  of  title  from  1881  until  the  time  suit 
was  instituted  (a  period  of  time  much  longer  than  ten 
years),  in  view  of  the  contractual  relations  alluded  to, 
operated  to  invest  the  plain  tiff  with  a  perfect  title,  even 
prior  to  the  execution  and  delivery  of  the  deed  by  the 
state  to  Durbin ;  and  the  latter,  therefore,  acquired  no 
title  to  the  land  in  dispute  by  virtue  of  such  deed. 

5.  Touching  the  question  of  good  faith,  it  is  settled 
that  an  open,  notorious,  and  exclusive  possession  and 
occupancy  of  real  property  by  a  stranger  to  the  title  is 
sufficient  to  put  a  purchaser  from  another  upon  notice 
and  inquiry  concerning  the  rights  and  equities  of  the 
party  in  possession,  and  will  charge  him  with  all  the 
knowledge  that  he  might  have  obtained  upt)n  reasonable 
inquiry:  Petrain  v.  Kiernan,  23  Or.  455  (32  Pac.  158); 
Bohlman  v.  Coffin,  4  Or.  313;  Exon  v.  Dancke^  24  Or. 
110  (32  Pac.  1045). 

We  are  impelled,  therefore,  under  the  facts  pertaining 
to  this  controversy,  to  impute  to  the  defendant  full  notice 
and  knowledge  of  the  plaintiff's  right  and  title  to  the 
land  at  the  time  he  purcliased  of  Durbin,  and  hence  con- 
clude that  he  could  not  liave  been  an  innocent  purchaser 
for  value.  He  was  fully  aware  of  the  plaintiff's  posses- 
sion, and  of  his  claim  of  right  and  title  to  the  premises 
long  prior  to  th^  time  he  obtained  the  deed  from  Mr. 
Durbin.  This  is  manifested  from  the  fact  that  some 
eight  years  prior  to  tlie  commencement  of  this  suit  he 
was  employed  and  paid  by  the  plaintiff  for  his  services 
in  building  a  fence  along  the  west  boundary  line  of  the 
land  in  dispute  and  upon  the  line  between  it  and  the 
lands  now  owned  by  liim.     He  has  lived  in  the  neighbor- 
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hood  for  a  number  of  years,  and  was  fully  cognizant  of 
plaintiff's  claim  of  ownership  of  the  premises.  It  seems 
to  have  been  common  reputation  among  persons  living 
in  the  neighborhood  that  plaintiff  was  the  owner  and  in 
full  and  complete  possession  of  the  land  for  many  years. 
In  pursuance  of  these  considerations,  the  decree  of  the 
court  will  be  reversed,  and  one  here  entered  in  accord- 
ance with  the  prayer  of  the  complaint. 

Reversed. 


Argued  20  March ;  decided  10  April,  1809. 
BOTEFUHR  v.  ROMETSCH. 

[56  Pac.  803.1 

Competency  of  Evidence— Agency.— In  an  action  to  recover  for  goods  sold, 
on  an  Issue  as  to  whether  defendant  purchased  for  himself,  or  as  the  agent 
of  his  wife,  evidence  that  the  business  for  which  the  goods  were  purchased 
was  owned  and  conducted  by  him  in  the  name  of  his  wife  wUs  competent, 
though  tending  to  show  that  he  carried  it  on  In  her  name  for  the  purpose  of 
defrauding  his  creditors :    Siglin  v.  Coos  Bay  R.  R,  Cb.,  28 Or.887,  distinguished. 

From  Multnomah  :     Alfred  F.  Sears  Jr.,  Judge. 

This  is  an  acton  by  Frank  Botefuhr  to  recover  $80.45 
for  goods,  wares,  and  merchandise  alleged  to  have  been 
sold  and  delivered  to  John  Rometsch  at  his  special  in- 
stance and  request.  The  complaint  is  in  the  usual  form 
in  such  actions.  The  answer  denies  the  material  allega- 
tions of  the  complaint,  and  for  further  and  separate  de- 
fense alleges  that,  at  the  time  of  the  purchase  of  the  goods 
referred  to  in  the  complaint,  the  defendant,  as  the  plain- 
tiff well  knew,  was  the  agent  and  employee  of  one  Kate 
Rometsch ,  and  that  as  such  agent  he  bought  the  goods 
for  her,  and  not  for  himself.  A  reply  having  put  in 
issue  the  allegations  of  the  answer,  a  trial  was  had,  re- 
sulting in  a  verdict  and  judgment  in  favor  of  the  plain- 
tiff, and  defendant  appeals. 

Affirmed. 
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For  appellant  there  was  a  brief  over  the  names  of  Ed- 
ward Mendenhall  and  Raphael  Citron^  with  an  oral  argu- 
ment by  Mr.  Mendenhall, 

For  respondent  there  was  a  brief  over  the  names  of 
William  M.  Davis  and  Ralph  Piatt, 

Mr.  Justice  Bean,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

Upon  the  trial  the  defendant  gave  evidence  tending  to 
sustain  the  allegations  of  his  answer,  and  to  show  that 
the  goods  in  question  were  purchased  by  him  as  the  agent 
of  his  wife,  for  use  in  a  saloon  owned  and  conducted 
by  her.  The  plaintiff  thereupon,  in  rebuttal,  called  one 
Liebe,  who  was  permitted,  over  defendant's  objection,  to 
testify  in  substance,  that  the  defendant  was  in  fact  the 
owner  of  the  saloon  referred  to,  and  that  his  wife's  name 
was  used  by  him  in  conducting  the  business  to  enable 
him  to  defraud  his  creditors.  At  the  proper  time  the 
defendant  requested  an  instruction  that  the  question  of 
fraud  was  not  involved  in  the'  case,  and  should  not  be 
considered  by  the  jury,  which  the  court  refused  to  give, 
but,  on  the  contrary,  instructed  that :  "In  a  transaction 
of  that  kind,  you  liave  the  right  to  examine  the  various 
aspects  for  the  purpose  of  deterniining  what  was  the 
actual  relation  between  the  parties.  If  the  object  was  to 
defraud,  or  to  commit  a  fraud  upon  the  creditors  of  the 
defendant,  and  if  the  business  was  carried  on  in  his  wife's 
name  as  a  mere  cover  for  the  purpose  of  carrying  out 
that  object,  then,  of  course,  it  could  not  avail ;  it  could 
not  be  upheld. '*  The  giving  of  this  instruction,  the 
refusal  to  instruct  as  requested,  and  the  admission  of 
Liebe 's  testimony,  the  defendant  contends,  were  error, 
because  not  within  the  issues  made  by  the  pleadings ; 
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and  he  invokes  the  rule  announced  in  G008  Bay  R,R.Co. 
V.  Siglin,  26  Or.  387,  392  (38  Pac.  192),  in  support  of  his 
contention.  But  we  do  not  understand  that  it  has  any 
bearing  whatever  on  the  case  at  bar.  In  that  case  it  was 
sought  to  impeach  the  title  of  a  purchaser  of  personal 
property  on  the  ground  that  the  purchase  was  made  for 
the  purpose  of  aiding  the  seller  in  defrauding  his  cred- 
itors, without  setting  up  such  fact  in  the  pleadings.  But 
in  this  case  the  question  was  whether  the  saloon  business, 
for  which  the  goods  alleged  in  the  complaint  were  pur- 
chased by  the  defendant,  was  owned  and  conducted  by 
him  or  Kate  Rometsch  ;  and  any  evidence  bearing  upon 
that  question  was  competent,  although  it  may  have 
tended  to  show  that  the  defendant's  object  was  to  cover 
up  his  property  for  the  purpose  of  defrauding  his  cred- 
itors. No  title  to  property  is  involved  in  this  case,  nor  is 
it  a  proceeding  to  uncover  property  concealed  from  cred- 
itors. It  is  simply  an  action  to  recover  for  goods  sold 
and  delivered,  and  the  only  question  was  whether  the 
defendant  purchased  such  goods  for  himself,  or  as  the 
agent  of  his  wife.  Any  evidence  bearing  upon  that 
question  was  competent  and  proper  to  be  submitted  to 
the  jury.     The  judgment  is  affirmed. 

Affirmed. 


Argued  31  January,  1899;  decided  27  March,  1899.  |  84    496 

MAIiARKEY  v,  O'liEART.  IJ3_6TO 

[56  Pac.  521.] 
i 
1.  Jurisdiction  of  Justices  of  the  Peace— Real  Property  Actions.— 
Under  HlU's  Ann.  LawH,  g  909,  siibd.  1,  providing  that  the  Jurigdictlon  of  a 
Justice's  court  shall  not  extend  to  an  action  in  which  the  title  to  real  property 
Is  in  question,  and  section  2081,  which  provides  that  If  it  appear,  "from  the 
evidence  of  either  party,  that  the  title  to  lands  is  in  question,  which  title 
shall  be  disputed  by  the  other  party,"  the  case  shall  be  certified  to  the  circuit 
court,  the  Justice  does  not  lose  Jurisdiction  of  an  action  over  which  he  othei^ 
wise  has  Jurisdiction  because  the  pleadings  make  an  Issue  of  title  to  realty. 
That  result  is  accomplished  only  when  it  appears  on  the  trial  ftom  the  evi- 
dence that  the  title  to  land  is  actually  contested :  Su'cek  v.  Galbreath^  11  Or. 
516,  cited. 
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2.  Penalty  for  Failure  to  Dlscharge  Mortgage.— It  is  no  defeoRe  In  an 
action  for  a  penalty  under  HllPs  Ann.  Laws,  g  3034,  for  refusal  or  neglect  to 
discharge  a  mortgage,  that  the  mortgagor  is  indebted  to  the  mortgagee  out^ 
•  side  of  the  mortgage  debt. 

8.  Idem,— Attorney's  fees  Incurred  in  the  preparation  for  foreclosure  proceedings 
are  not  "reasonable  charges"  within  Hill's  Ann.  I^aws,  g  3034,  prescribing  a 
penalty  for  the  negle<;t  or  refusal  of  a  mortgagee  upon  request  to  discharge  a 
mortgage  after  performance  of  the  condition  and  tender  of  his  "reasonable 
charges ;"  by  that  term  the  statute  contemplates  only  such  charges  as  may 
reasonably  be  incurred  in  the  matter  of  the  discharge  of  the  mortgage. 

•1.  Idem.— The  fact  that  a  mortgagee  acted  In  good  faith  in  reAislng  to  discharge 
a  mortgage  after  payment,  under  the  honest  belief  that  he  need  not  do  so 
until. payment  of  expenses  incurred  in  preparation  for  foreclosure  pixxx^ed- 
ings,  does  not  relieve  him  from  liability  for  the  penalty  provided  by  Hill's 
Ann.  Laws,  g  3034. 

From  Multnomah  :     Alfred  F.  Sears  Jr.,  Judge. 

This  action  was  brought  in  a  justice's  court  by  James 
A.  Malarkey  against  Charles  M.  O'Leary  to  recover  the 
penalty  provided  in  Section  3034,  Hill's  Ann.  Laws,  for 
the  refusal  of  a  mortgagee  to  discharge  a  mortgage.  The 
complaint  avers,  in  substance,  that  on  February  8,  1895, 
one  William  C.  Holman,  who  was  the  owner  of  certain 
real  estate  in  Portland,  mortgaged  the  same  to  the  de- 
fendant to  secure  the  payment  of  a  promissory  note  for 
the  sum  of  $200,  due  ninety  days  after  date ;  that  on 
October  16,  1895,  Holman,  by  warranty  deed,  transferred 
and  conveyed  the  mortgaged  property  to  plaintiff,  who 
ever  since  has  been,  and  now  is,  the  owner  thereof ;  that, 
contemporaneous  with  such  conveyance,  and  as  a  part  of 
the  same  transaction,  the  plaintiff  paid  to  the  defendant 
the  amount  due  on  the  note  referred  to,  and  it  was  can- 
celed and  delivered  up  to  him,  and  all  the  conditions  of 
the  mortgage  fully  performed  and  complied  with  ;  that 
on  the  twenty-fifth  of  March,  1896,  the  plaintiff  requested 
the  defendant  to  discharge  the  mortgage,  or  execute  and 
acknowledge  a  release  thereof,  ofiFering  to  pay  all  costs 
and  charges  therefor,  but  the  defendant  refused  to  com- 
ply with  such  request.     A  demurrer  for  want  of  juris- 
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diction  having  been  overruled,  the  defendant  answered, 
admitting  the  execution  and  delivery  of  the  note  and 
mortgage  as  alleged  in  the  complaint,  the  subsequent 
payment  and  satisfaction  of  the  note,  and  compliance 
with  the  terms  and  conditions  of  the  mortgage,  but  deny- 
ing upon  information  and  belief  the  alleged  title  of  Hol- 
man  and  the  plaintiff  to  the  mortgaged  premises,  and  for 
a  further  and  separate  defense  alleged  that  at  their  ma- 
turity the  defendant  placed  the  note  and  mortgage  in  the 
hands  of  his  attorneys  for  foreclosure ;  that,  in  making 
preparation  for  that  purpose,  they  performed  work  and 
services  of  the  reasonable  value  of  $10,  which  Holman 
agreed  to  pay  if  defendant  would  postpone  foreclosure 
proceedings  for  a  time  ;  that,  relying  upon  this  promise 
and  agreement,  the  defendant  refrained  from  instituting 
such  proceedings,  but  Holman  has  not  paid  said  sum,  or 
any  part  thereof,  and  it  is  still  due  and  owing  to  the 
defendant.  The  plaintiff  demurred  to  the  new  matter 
in  the  answer,  on  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  defense  to  the  cause  of  action 
set  forth  in  the  complaint,  and  at  the  same  time  moved 
to  strike  out  certain  denials.  The  motion  was  overruled, 
and  the  demurrer  sustained.  Thereafter  the  cause  was 
tried  by  the  justice,  and  a  judgment  rendered  in  favor  of 
the  plaintiff  for  the  amount  demanded,  besides  costs  and 
disbursements.  From  this  judgment  the  defendant  ap- 
pealed to  the  circuit  court,  where  the  ruling  of  the  justice 
court  upon  the  motion  and  demurrer  was  sustained. 
Upon  the  trial  in  the  latter  court,  the  defendant  objected 
to  the  admission  of  any  evidence  tending  to  show  that 
the  plaintiff  had  purchased  or  acquired  the  title  to  the 
mortgaged  premises,  on  tlie  ground  that  the  question  of 
title  to  real  property  was  involved,  and  therefore  the 
justice's  court  had  no  jurisdiction.  This  objection  was 
overruled,  and  defendant  excepted.     The  trial  thereafter 
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proceeded,  resulting  in  a  judgment  againt  the  defendant, 
from  which  he  appeals  to  this  court,  and  insists  that 
neither  the  justice's  nor  the  circuit  court  had  jurisdictioa 
of  the  case,  for  the  reason  that  the  title  to  real  property 
was  in  issue,  and  that  the  court  erred  in  sustaining  the 
demurrer  to  the  separate  defense  set  up  in  the  defend- 
ant's answer. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
O^Neil  &  Thompson,  and  C.  H,  Meusdorffer  Jr.,  with  an 
oral  argument  by  Mr.  Mark  O^Neil. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Messrs.  Schuyler  C.  Spencer  and  Daniel  J.  Malarkey. 

Mr.  Justice  Bean,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

1.  The  claim  of  want  of  jurisdiction  is  founded  on 
subdivision  1  of  section  909  of  the  statute  (Hill's  Ann. 
Laws),  which  provides  that  the  jurisdiction  of  a  justice's 
court  shall  not  extend  *'to  an  action  in  which  the  title  to 
real  property  shall  come  in  question  ;"  and  tlie  conten- 
tion is  that  when,  in  an  action  in  such  court,  the  title  to 
real  property  is  put  in  issue  by  the  pleadings,  the  justice 
is  necessarily  ousted  of  jurisdiction,  and  a  judgment 
thereafter  rendered  is  void,  and  that  jurisdiction  cannot 
be  acquired  by  an  appellate  court  upon  an  appeal  there- 
from, but  we  are  unable  to  concur  in  this  position.  Sec- 
tion 2081,  Hill's  Ann.  Laws,  furnishes  the  rule.by  which 
it  shall  be  determined  when  the  title  to  real  property 
'*comes  in  question"  in  a  civil  action  in  a  justice's  court, 
and  points  out  the  method  of  procedure  in  such  case,  by 
providing  that  ''if  it  appear  on  the  trial  of  any  cause 
before  a  justice  of  the  peace,  from  the  evidence  of  either 
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party,  that  the  title  to  lands  is  in  question,  which  title 
shall  be  disputed  by  the  other  party,  the  justice  shall 
immediately  make  an  entry  thereof  in  his  docket  and 
cease  all  further  proceedings  in  the  cause,  and  shall  cer- 
tify and  return  to  the  circuit  court  of  the  county  a  tran- 
script of  all  the  entries  made  in  his  docket  relating  to  the 
case,  together  with  all  the  process  and  other  papers 
relating  to  the  action,  in  the  same  manner  and  within 
the  same  time  as  upon  an  appeal ;  and  thereupon  the 
circuit  court  shall  proceed  in  the  cause  to  final  judgment 
and  execution  in  the  same  manner  as  if  the  said  action 
had  been  originally  commenced  therein,  and  costs  shall 
abide  the  event  of  the  suit."  It  is  obvious  that  the  sev- 
eral provisions  of  the  statute  concerning  the  jurisdiction 
of  a  justice's  court  were  enacted  with  the  common  pur- 
pose of  prohibiting  such  courts  from  trying  actions  in 
which  the  title  to  real  property  is  in  fact  in  question ; 
but  a  mere  issue  of  title  made  by  the  pleadings  is  not  of 
itself  sufficient,  under  the  statute,  to  oust  the  court  of 
jurisdiction.  It  must  appear,  from  the  evidence  as 
ofifered  or  given  on  the  trial,  that  the  title  to  land  is  in 
fact  in  question,  and  is  disputed  by  the  other  party.  An 
issue  of  title  may  be  made  by  the  answer,  and  after- 
wards waived,  and  no  evidence  offered  or  given  upon  the 
subject  whatever.  In  such  case  the  question  of  title 
could  not  in  any  sense  come  in  issue,  or  be  determined 
by  the  justice.  Under  the  statute  a  justice  not  only  has 
the  right,  but  it  is  his  duty,  to  enter  upon  the  trial  of  a 
cause  over  which  he  otherwise  has  jurisdiction,  notwith- 
standing an  issue  of  title  made  by  the  pleadings,  and, 
unless  it  appears  at  the  trial,  from  the  evidence,  that  the 
title  to  land  is  actually  in  dispute,  to  proceed  and  try 
the  case  out  and  render  judgment. 

This  is  the  construction  given  to  similar  statutes  by 

84  OB.-32. 
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the  courts  of  other  states,  and  is  manifestly  the  object 
and  purpose  of  the  act  of  1885  :  Sweek  v.  Galbreath,  11 
Or.  616  (6  Pac.  220).  The  Constitution  of  the  State  of 
Minnesota  provides  that  *'no  justice  of  the  peace  shall 
have  jurisdiction  in  any  case  involving  the  title  to  real 
estate,"  and  it  was  held  in  Goenen  v.  Schroeder^  8  Minn. 
387,  under  a  statute  almost  identical  in  language  with 
our  section  2081,  that,  even  when  the  issue  tendered  by 
the  answer  in  an  action  in  a  justice's  court  is  one  of  title, 
an  appellate  court  could  not  say  the  justice  acted  beyond 
his  jurisdiction,  unless  it  was  shown  from  the  record 
that  the  title  came  in  question  on  the  evidence  at  the 
trial.  In  Delzell  v.  Railway  Co.,  89  Iowa,  208  (56  N.  W. 
433),  under  a  statute  providing  that,  if  the  title  to  real 
property  be  put  in  issue  by  the  pleading,  supported  by 
affidavit,  the  justice  shall  certify  the  case  up  to  the  cir- 
cuit court,  it  was  held  that  an  answer  putting  title  in 
issue,  if  not  supported  by  affidavit,  would  not  oust  the 
justice  of  jurisdiction,  notwithstanding  a  constitutional 
provision  that  a  justice's  court  should  not  have  juris- 
diction where  title  to  real  property  came  in  question. 
To  the  same  general  effect  are  Melloh  v.  DemoU,  79  Ind. 
502  ;  Mazam  v.  Wood,  4  Blackf .  297  ;  Rogers  v.  PerduCy 
7  Blackf.  302 ;  State  v.  Cotton,  29  Minn.  187  (12  N.  W. 
529);  Radley  v.  O'Leary,  36  Minn.  173  (30  N.  W.  457). 
It  follows  from  this  rule,  that  before  it  can  be  held  that  a 
justice's  court  was  without  jurisdiction,  upon  the  grounds 
suggested,  it  must  be  shown  that  it  appeared  on  the  trial 
in  such  court,  from  the  evidence,  that  the  title  to  land 
was  in  question.  The  record  does  not  show  that  any 
such  evidence  was  offered  or  given,  or  that  the  title  came 
in  question  in  the  justice's  court,  or  that  any  objection 
was  made  to  proceeding  with  the  cause  on  that  account. 
We  are  of  the  opinion,  therefore,  that  the  circuit  court 
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did  not  err  in  ruling  and  holding  that  the  justice's  court 
had  jurisdiction  to  render  the  judgment  from  which  the 
appeal  was  taken. 

2.  The  remaining  question  is  whether  the  new  matter 
set  up  in  the  answer  constituted  a  defense.  The  statute 
under  which  the  action  was  brought  reads  as  follows : 
*'If  any  mortgagee,  or  his  personal  representative  or  as- 
signee, as  the  case  may  be,  after  full  performance  of  the 
conditions  of  the  mortgage,  whether  before  or  after  a 
breach  thereof,  shall  for  the  space  of  ten  days  after  be- 
ing thereto  requested,  and  after  tender  of  his  reasonable 
charges,  refuse  or  neglect  to  discharge  the  same  as  pro- 
vided in  this  title,  or  to  execute  and  acknowledge  a  cer- 
tificate of  discharge  or  release  thereof,  he  shall  be  liable 
to  the  mortgagor,  his  heirs  or  assigns,  in  the  sum  of 
$100  damages,  and  also  for  all  actual  damages  occasioned 
by  such  neglect  or  refusal,  to  be  recovered  in  an  action 
at  law  :"  Hill's  Ann.  Laws,  §  3034.  Under  this  section 
a  mortgagor,  his  personal  representative,  or  assignee,  is 
entitled  to  have  the  mortgage  satisfied  within  the  time 
specified,  after  full  performance  of  its  conditions  and 
tender  of  his  reasonable  charges.  The  complaint  alleges 
payment  of  the  mortgage  debt,,  cancellation  and  sur- 
render of  the  note,  and  performance  of  the  conditions 
of  the  mortgage.  None  of  these  allegations  are  denied 
by  the  answer.  Nor  is  it  claimed  that  the  payment  of 
the  amount  referred  to  therein  is  a  condition  of  the  mort- 
gage or  secured  by  it.  The  conditions  of  the  mortgage 
having  been  admittedly  performed,  the  mortgagor  or  his 
assigns  had  a  right  to  its  discharge  of  record,  and  the 
purpose  of  the  statute  is  to  quicken  the  diligence  of  a 
mortgagee  in  this  regard.  An  unsatisfied  mortgage  of 
record  is  constructive  notice  of  the  existence  of  a  debt, 
and  necessarily  tends  to  injuriously  aff'ect  the  pecuniary 
standing  and  credit  of  the  mortgagor.     When  it  is  paid, 


500  Malarkby  v.  O'Lbary.  [34  Or. 

the  statute  has  provided  for  its  satisfaction  on  the  record, 
so  that  the  fact  of  payment  may  be  known  to  the  world. 
The  reasonableness  of  the  requirement  is  apparent.  To 
insure  its  observance,  the  mortgagee  is  required  to 
acknowledge  the  satisfaction  of  a  mortgage,  when  paid, 
in  as  public  a  manner  as  the  mortgagor  had  acknowl- 
edged its  existence,  or  suffer  the  statutory  penalty.  And 
it  is  no  defense  that  the  mortgagor  may  be  otherwise 
indebted  to  the  mortgagee. 

3.  It  is  also  claimed  by  the  defendant  that  the  ''rea- 
sonable charges"  contemplated  by  the  statute  would 
include  attorney's  fees  incurred  in  the  preparation  for 
foreclosure  proceedings  ;  but  the  statute  manifestly  con- 
templates only  such  charges  as  may  reasonably  be  in- 
curred in  the  matter  of  the  discharge  of  the  mortgage : 
Collar  V.  Harrison,  30  Mich.  66. 

4.  He  also  claims  that  the  answer  is  sufficient,  be- 
cause it  shows  that  the  defendant  was  acting  in  good 
faith  and  under  an  honest  belief  that  he  was  not  re- 
quired to  satisfy  the  mortgage  until  the  payment  of  the 
sum  mentioned  in  the  answer.  But  his  good  faith  is  no 
defense.  Although  the  statute  is  penal  in  its  character, 
the  good  faith  of  tlie  mortgagee  in  refusing  to  cancel  a 
mortgage  of  record  will  constitute  no  defense  to  an  action 
brought  to  recover  the  penalty  provided  for  in  the  statute, 
after  the  terras  and  conditions  of  the  mortgage  have  ad- 
mittedly been  complied  with  :  Boyes  v.  Summers,  46  Neb. 
308  (64  N.  W.  1066);  Shields  v.  Klopf,  70  Wis.  69  (35 
N.  W.  284) .  Where  there  is  an  honest  dispute  between 
the  mortgagor  and  mortgagee  as  to  the  amount  due  on 
the  mortgage,  or  as  to  whether  its  terms  and  conditions 
have  been  fully  complied  with,  it  may  be  that  a  court 
would  refuse  to  enforce  the  penalty,  if  it  should  appear 
that  the  mortgagee  was  acting  in  good  faith  in  refusing 
to  satisfy  the  mortgage,  although  its  terms  and  condi- 
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tions  had  in  fact  been  fully  complied  with :  Canfield  v. 
Gonkling,  41  Mich.  371  (2  N.  W.  191).  But  no  such 
question  is  involved  in  this  case,  because  the  pleadings 
admit,  and  it  is  conceded  throughout,  that  the  mortgage 
debt  had  been  paid,  and  the  terms  and  conditions  of  the 
mortgage  complied  with,  and  that  the  defendant  refused 
and  neglected  to  discharge  the  mortgage  for  the  space  of 
more  than  ten  days  after  he  had  been  requested  to  do  so. 
We  conclude  that  the  new  matter  in  the  answer  consti- 
tuted no  defense  to  the  action,  and  that  the  court  com- 
mitted no  error  in  sustaining  the  demurrer  thereto.  It 
follows  that  the  judgment  of  the  court  below  must  be 
affirmed,  and  it  is  so  ordered. 

Affirmed. 


Decided  10  April,  1899. 

84    501 

BURREIili  V.  KERN.  4g  ase 

[56  Pac.  809.]  \U^ 

Executors— Right  of  Action.— Executors  may  sue  either  individually  or  in 
their  representative  capacity,  at  their  option,  on  causes  of  action,  whether  in 
contract  or  in  tort,  accruing  after  the  death  of  the  intestate  or  testator; 
hence,  in  such  cases,  the  complaint  need  not  show  for  whose  estate  they  are 
executors. 

From  Multnomah  :     John  B.  Clbland,  Judge. 

This  is  a  suit  to  foreclose  a  mortgage.  The  plain tiflFs 
are  styled,  in  the  caption  or  title  of  the  complaint, 
''Walter  F.  Burrell  and  D.  P.  Thompson,  Executors," 
and  it  is  alleged,  among  other  things,  that  at  all  the 
times  stated  in  the  complaint  plain  tiflFs  were,  and  now 
are,  the  duly  appointed,  legally  qualified,  and  acting 
executors  of  the  last  will  and  testament  of  M.  S.  Bur- 
rell, deceased,  and  that  defendants  made,  executed,  and 
delivered  to  plaintiflFs  their  certain  promissory  note,  a 
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copy  of  which  is  set  out,  showing  that  it  was  made  to 
*'W.  F.  Burrell  and  D.  P.  Thompson,  Executors."  It 
is  further  alleged  that,  for  the  purpose  of  securing  the 
payment  thereof,  defendants  duly  made,  executed,  and 
delivered  to  plaintiflFs  their  certain  mortgage  ;  and  in  all 
other  respects  the  complaint  is  in  the  usual  form.  The 
defendants  filed  a  motion  to  require  plaintiffs  to  make 
the  complaint  more  definite  and  certain,  so  as  to  show 
the  name  of  the  deceased  person  for  whose  estate  the 
plaintiffs  sue  as  the  alleged  executors.  This  was  over- 
ruled, and  thereupon  a  general  demurrer  was  interposed, 
assigning  as  ground  therefor  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  suit,  which 
was  also  overruled,  and,  defendants  refusing  to  plead 
further,  a  decree  as  prayed  for  was  entered,  from  which 
they  appeal. 

Affirmed. 

For  appellants  there*  was  a  brief  over  the  names  of 
William  Wallace  Thayer  and  Henry  St.  Rayner. 

For  respondents  there  was  a  brief  over  the  name  of 
Dolph,  Mallory  <fe  Simon. 

Mr.  Chief  Justice  Wolvbrton,  after  stating  the  facts, 
delivered  the  opinion  of  the  court. 

It  seems  to  be  the  theory  of  the  defendants  that  suit 
was  brought  by  the  plaintiffs  in  their  representative 
capacity  as  executors ;  hence  the  interposition  of  both 
the  motion  and  demurrer.  But  the  complaint  shows, 
when  the  documents  upon  which  it  is  based,  the  aver- 
ments touching  them,  and  its  whole  scope,  are  considered, 
that  plaintiffs  have  sued  in  their  individual,  and  not  their 
representative,  capacity  :  Beers  v.  Shannon,  73  N.  Y.  292. 
The  prevailing  rule  seems  to  be,  with  possibly  some  few 
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exceptions,  that  when  the  cause  of  suit  or  action,  whether 
in  contract  or  in  tort,  accrues  after  the  death  of  the  tes- 
tator or  intestate,  the  money,  if  recovered,  will  be  assets 
of  the  estate,  and  the  executor  or  administrator  may  sue, 
at  his  option,  in  either  his  representative  or  individual 
capacity :  8  Enc.  PI.  &  Prac.  658  ;  Haskell  v.  Bowen,  44 
Vt.  579 ;  Grimmell  v.  WavTier^  21  Iowa,  11 ;  Mowry  v. 
Adams,  14  Mass.  327  ;  Kane  v.  Paul,  39  U.  S.  (14  Pet.) 
33  ;  Bliss,  Code  PI.  (3  ed.) ,  §  53.  The  use  of  the  word 
'* executors,"  in  the  title  of  the  case  and  in  the  note,  is 
a  mere  descriptio  personse,  and  does  not  of  itself  operate 
to  attach  to  plaintiflFs  a  representative  character  {Beers  v. 
Shannon,  73  N.  Y.  292  ;  2  Am.  &  Eng.  Enc.  Law,  [1  ed.] 
334) ,  and  may  be  regarded  as  surplusage  (Miller  v.  Kings- 
bury, 128  111.  45,  21  N.  E.  209).  As  the  note  and  mort- 
gage in  question  were  made,  executed,  and  delivered  to 
the  plaintiflFs,  and  not  to  their  testator,  they  were  author- 
ized, under  the  rule,  to  sue  in  either  their  representative 
or  individual  capacity  ;  and  it  is  very  apparent  that  the 
complaint  states  a  good  cause  of  suit  in  one  or  the  other 
capacity,  and  is  amply  suflScient  as  against  the  test  of  a 
general  demurrer.  Now,  it  was  a  matter  of  no  moment 
to  the  defendants  in  what  character  plaintiflFs  prosecuted 
their  suit  to  foreclose,  as  they  could  have  set  up  whatever 
defense  they  may  have  in  this  suit  as  well  as  if  it  had 
been  brought  in  any  other  form  (Miller  v.  Kingsbury,  128 
111.  45,  21  N.  E.  209 ;  and  hence  there  was  no  error  in 
overruling  the  motion  and  demurrer,  or  in  entering  the 
decree  appealed  from,  which  will  therefore  be  aflfirmed. 

Affirmed. 
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[66  Pac.  644.] 

1.  Taking  Deposition  of  Advebsk  Party  Before  Trial.— Under Htll's  Ann. 

Laws,  1 814,  Subd.  1,  and  Section  828,  authorizing  the  taking  of  the  deposition 
of  an  adverse  party  previous  to  the  trial  before  an  officer  authorised  to  ad- 
minister oaths,  on  the  giving  of  a  three-days'  notice,  unless  the  conrt  pre- 
scribes a  shorter  time,  it  is  not  necessary  that  the  officer  taking  the  deposition 
should  be  commissioned  by  the  court. 

2.  PBBSirMPTioN  OF  SUFFICIENCY  OF  FINDINGS.— In  an  acUon  for  a  conversion 

of  chattels,  the  evidence  will  be  presumed  to  sustain  a  finding  as  to  their 
value,  in  the  absence  of  a  bill  of  exceptions. 

From  Multnomah :     E.  D.  Shattuck,  Judge. 

Action  in  justice's  court  by  James  N.  Wheeler  against 
F.  Otto  Burckhardt  and  others.  From  a  judgment  dis- 
missing the  action,  plaintiff  appealed  to  the  circuit  court, 
which  gave  judgment  for  plaintiff,  and  defendant  Burck- 
hardt appeals. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  Law- 
rence A.  McNary,  Frank  Schlagel,  and  J.  P.  Kavanaiigh, 
with  an  oral  argument  by  Mr,  Schlagel. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  Clinton  C,  Palmer. 

Mr.  Justice  Moore  delivered  the  opinion. 

This  action  was  originally  commenced  in  the  Justice's 
Court  of  Portland  District,  Multnomah  County,  to  re- 
cover damages  for  an  alleged  unlawful  taking  and  con- 
version of  personal  property.  It  is  averred  in  the  com- 
plaint that  one  C.  C.  Palmer  having  duly  obtained  a 
judgment  in  the  Justice's  Court  of  East  Portland  Dis- 
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trict,  in  said  county,  against  John  W.  Moore  for  the  sum 
of  $17.95,  and  his  disbursements,  taxed  at  $5.40,  an  exe- 
cution was  issued  thereon,  in  pursuance  of  which  the 
plaintiff,  as  constable  of  said  last-named  district,  seized 
certain  of  Moore's  personal  property  to  satisfy  the  writ ; 
that,  while  plaintiff  was  in  possession  of  said  property 
by  virtue  of  said  execution  and  seizure,  the  defendants, 
F.  Otto  Burckhardt,  Thomas  Parker,  and  John  W.  Moore, 
forcibly  took  and  unlawfully  converted  the  same  to  their 
own  use,  to  his  damage  in  the  sum  of  $23.35,  the  amount 
of  the  judgment  and  costs  ;  and  that  in  consequence  of 
their  unlawful  acts  he  had  sustained  special  damage  in 
the  sum  of  $33.75,  for  which  he  prayed  judgment.  The 
defendants  having  by  their  answer  specifically  denied 
the  allegations  of  the  complaint,  plaintiff's  counsel  on 
September  18, 1896,  served  upon  them  and  their  attorney 
a  notice  to  the  effect  that  on  the  twenty-first  of  that 
month,  at  the  hour  of  2  o'clock  in  the  afternoon,  he  would 
take  the  deposition  of  Burckhardt,  as  a  witness  in  said 
action,  before  Ernest  E.  Merges,  a  Notary  Public  for  Ore- 
gon, at  Room  520  in  the  Chamber  of  Commerce  Build- 
ing, in  the  City  of  Portland,  and  at  the  same  time  served 
a  subpoena,  issued  by  Merges  as  notary  public,  upon 
Burckhardt,  requiring  him  to  appear  as  a  witness  in  said 
action  at  the  time  and  place  specified  in  the  notice.  In 
pursuance  of  the  service  of  the  subpoena,  Burckhardt 
appeared  at  the  time  and  place  designated,  returned  the 
witness  fees  received  by  him,  and  refused  to  be  sworn  as 
a  witness.  When  the  action  was  called  for  trial,  plain- 
tiff's counsel  moved  the  court  to  strike  Burckhardt's 
answer  from  the  files,  on  the  ground  of  his  refusal  to  be 
sworn  as  a  witness,  or  to  give  his  deposition  before  the 
notary  public,  but,  the  motion  being  overruled,  plaintiff 
refused  to  offer  any  evidence,  whereupon  the  action  was 
dismissed,  and  he  appealed  to  the  circuit  court,  which 
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court  struck  said  answer  from  the  files,  found  that  de- 
fendant Burckhardt  was  in  default,  that  the  property  so 
converted  was  of  the  value  of  $30,  and  gave  judgment 
accordingly,  from  which  Burckhardt  appeals. 

1.  It  is  contended  by  defendant's  counsel  that,  inas- 
much as  Merges  had  not  been  commissioned  by  the  jus- 
tice of  the  peace  to  take  the  deposition  of  any  witness  in 
said  action,  he.  was  powerless  to  issue  a  subpoena,  and 
could  not,  on  the  mere  notice  of  plaintiff's  attorney, 
compel  Burckhardt  to  testify  in  an  action  pending  in  said 
court,  and  hence  the  circuit  court  erred  in  striking  his 
answer  from  the  files,  and  in  rendering  judgment  against 
him.  The  statute  (Hill's  Ann.  Laws,  §  814,  Subd.  1), 
so  far  as  applicable  to  the  case  at  bar,,  in  designating  the 
person  whose  deposition  may  be  taken,  reads  as  follows  : 
'*The  testimony  of  a  witness  in  this  state  may  be  taken 
by  deposition,  in  an  action  at  law,  at  any  time  after  the 
service  of  the  summons,  or  the  appearance  of  the  de- 
fendant ;  and  in  a  special  proceeding  after  a  question  of 
fact  has  arisen  therein,  in  the  following  cases  :  (1)  When 
the  witness  is  a  party  to  the  action  or  proceeding  by  the 
adverse  party."  In  Roberts  v.  Pg^rrish,  17  Or.  583  (22 
Pac.  136) ,  Mr.  Justice  Strahan,  in  construing  this  sec- 
tion, and  speaking  of  the  right  of  a  party  to  an  action 
to  compel  another  party  thereto  to  give  his  deposition, 
says  :  *'The  proper  construction  of  this  provision  of  the 
Code  does  not  seem  to  be  free  from  difficulty,  but  I  am 
inclined  to  the  opinion  that  subdivision  1  of  section  814 
grants  a  right  to  either  party  to  compel  his  adversary  to 
give  his  deposition.  This  right  has  no  existence  inde- 
pendent of  this  statute,  and  its  sole  purpose  was  to 
declare  and  secure  that  right.  It  was  this  and  some 
other  similar  provisions  in  the  Code  that  have  rendered 
bills  of  discovery  obsolete,  or  at  least  that  were  designed 
to  take  their  place,  and  to  extend  the  field  of  inquiry 
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from  suits  in  equity  to  actions  at  law."  At  the  common 
law  depositions  de  bene  esse  could  not  be  read  in  evidence 
without  the  consent  of  the  adversary  party  ;  and  statutes 
conferring  the  right  of  procuring  and  preserving  the  tes- 
timony of  a  witness  in  this  manner,  and  removing  the 
objections  of  a  party  to  their  being  read  at  a  trial,  being 
in  derogation  of  the  ancient  rule,-  are  to  be  strictly  con- 
strued :  9.  Am.  &  Eng.  Enc.  Law  (2  ed.),  300 ;  Ragan 
V.  Cargill,  24  Miss.  540. 

Either  party  may  take  the  testimony  of  a  witness  in 
this  state  by  deposition  in  an  action  at  law  after  the  ser- 
vice of  the  summons  or  the  appearance  of  the  defendant, 
before  any  person  authorized  to  administer  oaths,  on 
giving  the  adverse  party  notice  of  the  time  and  place  of 
examination,  the  name  of  the  oflScer  and  the  witness. 
Such  notice  shall  be  at  least  three  days,  unless  the  court 
or  judge  by  order  prescribe  a  shorter  time  :  Hill's  Ann. 
Laws,  §  823.  A  notary  public  is  a  person  who  is  author- 
ized to  administer  oaths:  Id.  §  2325.  The  subpoena 
was  issued  in  pursuance  of  the  authority  conferred  by 
Subd.  3  of  Section  790,  Hiirs  Ann.  Laws,  and  duly  served 
by  a  person  over  eighteen  years  of  age :  Id.  §  792. 
Burckhardt  was,  therefore,  obliged  to  obey  the  command 
of  the  writ  directed  to  him,  and  requiring  his  attend- 
ance as  a  witness  in  said  action  on  plaintiff's  behalf : 
Id.  §  846.  "Disobedience  to  a  subpoena,  or  a  refusal  to 
be  sworn,  or  to  answer  as  a  witness,  or  to  subscribe  an 
affidavit  or  deposition  when  required,  may  be  punished 
as  a  contempt  by  the  court  or  officer  before  whom  he  is 
required  to  attend  or  the  refusal  takes  place,  and  if  the 
witness  be  a  party,  his  complaint,  answer,  or  reply  may 
be  stricken  out :"  Id.  §  797.  The  transcript  shows  that 
there  has  been  a  strict  compliance  with  all  the  statutory 
provisions  necessary  to  produce  Burckhardt's  deposition, 
and  for  his  refusal  to  testify  as  a  witness  the  court  pos- 
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sessed  plenary  power  to  strike  out  his  answer.  As  we 
view  the  provisions  of  Hiirs  Ann.  Laws,  §  823,  it  is  un- 
necessary to  procure  an  order  from  the  court  or  judge  to 
take  the  testimony  of  a  witness  in  this  state  by  deposi- 
tion in  an  action  then  pending  in  such  court,  unless  the 
exigencies  of  the  case  demand  that  his  testimony  should 
be  taken  in  a  shorter  period  than  that  prescribed  by  law. 

It  is  argued  that  if  a  party,  at  the  instance  of  his  ad- 
versary, can  be  compelled  to  give  his  deposition  before  a 
person  who  has  not  been  commissioned  by  the  court  in 
which  the  action  is  pending,  and  in  the  absence  of  an 
affidavit  showing  the  materiality  of  his  testimony,  such 
a  method  of  preparing  for  the  trial  would  be  tantamount 
to  a  fishing  excursion  for  evidence  to  support  a  doubtful 
cause.  The  reasons  assigned  by  defendant's  counsel 
seem  cogent,  but  would  be  more  appropriately  addressed 
to  the  legislative  assembly,  in  whom  the  power  of  regu- 
lating the  mode  of  procedure  in  such  matters  is  lodged 
by  the  organic  law  of  the  state.  If  such  a  rule  becomes 
oppressive,  the  best  method  of  securing  its  repeal  is  by 
the  enforcement  of  its  provisions.  As  it  now  stands, 
each  party  to  an  action  is  afforded  an  opportunity  to 
ascertain  prior  to  the  trial  his  adversary's  views  of  the 
matters  in  issue. 

2.  It  is  also  insisted  that  the  findings  of  the  court  do 
not  support  the  judgment.  Burckhardt's  answer  having 
been  stricken  out,  the  only  remaining  issue,  under  the 
statute,  was  the  value  of  the  property  which  had  been 
converted  (Hill's  Ann.  Laws,  §  249 ;  Luse  v.  Isthmus 
Ry.  Co.,  6  Or.  125  ;  Fink  v.  Canyon  Road  Co.,  5  Or.  302  ; 
Moody  V.  Richards,  29  Or.  282,  45  Pac.  777);  and,  since 
the  transcript  does  not  contain  any  bill  of  exceptions,  it 
must  be  presumed  that  the  evidence  warranted  the  find- 
ing in  this  respect,  and  that  such  finding  is  consonant 
with  the  judgment,  which  is  affirmed.  Affirmed. 
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Aixued  27  February;  decided  80  April,  1899. 
McKINNEY  V.  STATESMAN  PUBIilSHING  CO. 

[56  Pac.  651.] 

1.  OONSTBUCTION  OF  CONTRACT— HIRING  AT  WiLL.— A  Contract  Of  employment 

for  a  year  containing  an  agreement  that  "this  contract  shall  be  renewed  dur- 
ing the  strict  performance  of  its  conditions,"  is  a  contract  at  will  which  may 
be  terminated  by  either  party  at  his  pleasure,  after  the  expiration  of  the 
stated  period :    Christenaen  v.  Pacific  Ooast  Borax  Cb.,  26  Or.  302,  cited. 

2.  Construction  of  Contract— Renewal  Clausb.— Such  a  contract,  however, 

Imposes  on  the  employer  the  obligation  to  renew  the  contract  on  the  same 
terms  for  a  second  year. 

8.  Construction  of  Contract— "SETTiiBMENT."— The  word  "settlement,"  as 
used  in  a  contract  requiring  a  collector  to  pay  in  moneys  as  he  collects,  and 
make  a  complete  settlement  on  certain  days,  means  payment,  and  not  a  com- 
putation of  accounts. 

From  Marion  :     George  H.  Burnett,  Judge. 

Action  by  John  W.  McKinuey  against  the  Statesman 
Publishing  Company.  From  a  judgment  for  plaintiff, 
defendant  appeals. 

Reversed. 

For  appellant  there  was  a  brief  over  the  name  of  Hay- 
den  &  McNary^  with  an  oral  argument  by  Messrs,  Robert 
J".  Hendricks  and  J".  H.  McNary, 

For  respondent  there  was  a  brief  over  the  names  of 
George  G.  Bingham  and  Holmes  &  Kellogg,  with  an  oral 
argument  by  Mr,  Bingham, 

Mr.  Justice  Moore  delivered  the  opinion. 

This  is  an  action  to  recover  damages  for  the  alleged 
breach  of  a  contract.  It  is  alleged  that  defendant,  being 
duly  incorporated,  entered  into  a  contract  with  plaintiff, 
of  which  the  following  is  a  copy:  ''Agreement  entered 
into  between  the  Statesman  Publishing  Co.,  of  Salem, 
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Oregon,  and  John  W.  McKinney,  of  Salem,  Oregon. 
The  Statesman  Publishing  Co.  agrees  to  lease  to  John 
W.  McKinney,  for  the  term  of  one  year  from  the  date 
hereof,  the  route  in  the  City  of  Salem  and  its  suburbs  of 
the  Daily  Oregon  Statesman  newspaper.  The  said  John 
W.  McKinney  is  to  have  the  exclusive  charge  of  said 
route  for  said  time  for  the  distribution  of  papers  six 
days  in  the  week,  being  each  day  excepting  Monday. 
He  is  to  collect  for  said  paper  fifteen  cents  per  week 
from  each  of  the  present  subscribers,  or  any  other  per- 
sons who  may  subscribe  therefor.  For  each  copy  of 
such  paper  thus  delivered  he  is  to  pay  us  at  our  oflBce 
the  sum  of  ten  cents  per  week,  and  to  apply  on  said 
account  all  the  moneys  he  can  conveniently  collect  at 
the  end  of  each  and  every  week,  and  to  make  full  and 
complete  settlement  of  his  account  for  the  same  on  the 
tenth  day  of  each  and  every  month.  He  shall  have 
each  morning,  free,  five  copies  of  said  paper,  a  part  of 
which  number  he  shall  use  each  day,  as  his  judgment 
dictates,  as  sample  copies.  When  the  list  shall  have 
reached  one  thousand,  he  shall  have  each  morning,  free, 
fifteen  copies.  He  shall  be  allowed,  for  the  delivery  of 
any  papers  we  may  order,  five  cents  per  week,  and  in 
such  cases  the  papers  will  not  be  charged  to  him.  He 
shall  be  furnished  with  the  number  of  papers  he  orders 
each  morning,  folded,  at  the  business  office  of  the  paper, 
in  Salem.  He  shall  use  his  efforts  every  working  day  in 
canvassing  to  increase  the  subscription  lists  of  the  paper 
in  Salem  and  suburbs.  He  shall  bear  the  whole  expense 
of  the  delivery  of  and  collection  for  such  paper,  and  at 
the  expiration  of  this  contract  by  limitation,  or  through 
neglect  to  fulfill  its  provisions,  he  shall  deliver  up  to  the 
above  company  the  lists  of  subscribers,  with  addresses, 
so  far  as  he  may  have  them.  In  the  event  of  the  termi- 
nation of  this  contract  with  a  balance  due  us,  we  shall 
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be  entitled  to  collect  such  balance  from  subscriptions  due 
on  such  lists,  paying  over  any  balance  above  such  amount 
due  us  to  John  W.  McKinney,  after  deducting  the  rea- 
sonable expenses  of  collection.  But  the  turning  over  of 
such  lists  shall  not  act  as  a  complete  settlement,  in  case 
the  amount  of  the  indebtedness  to  us  cannot  be  realized 
from  them.  This  contract  shall  be  renewed  during  the 
strict  performance  of  its  provisions.  Signed  in  duplicate 
this  17th  day  of  May,  1895.  Statesman  Publishing  Co., 
C.  B.  Irvine,  Mngr.  Accepted.  J.  W.  McKinney."  It 
is  also  alleged  that  plaintiff  performed  all  the  terms  of 
the  agreement  imposed  upon  him,  notwithstanding  which 
defendant  refused  to  renew  the  contract,  and  on  May  17, 
1896,  wrongfully  deprived  him  of  said  route,  to  his  dam- 
age in  the  sum  of  $1,500,  for  which  he  prayed  judgment. 
A  demurrer  on  the  ground  that  the  complaint  did  not 
state  facts  sufBcient  to  constitute  a  cause  of  action  hav- 
ing been  overruled,  the  defendant  filed  an  answer,  deny- 
ing the  material  allegations  therein,  and  alleging  new 
matter  to  which  plaintiff  replied  ;  and  a  trial  being  had, 
resulted  in  a  judgment  for  plaintiff  in  the  sum  of  $350, 
from  which  defendant  appeals. 

1.  It  is  contended  by  defendant's  counsel  that  the 
clause  contained  in  the  agreement  that  *'this  contract 
shall  be  renewed  during  the  strict  performance  of  its 
provisions,"  is  indefinite  as  to  time,  which  renders  such 
provision  void,  and  that  the  uncertainty  in  this  respect 
being  manifest  from  an  inspection  of  the  complaint,  the 
defect  was  not  cured  by  answering  over.  In  McCullough 
Iron  Co.  V.  Carpenter,  67  Md.  554  (11  Atl.  176),  it  is  held 
that  the  employment  of  a  person  for  an  indefinite  time 
is  a  hiring  at  will,  which  either  party  can  terminate  at 
pleasure.  Mr.  Justice  Irving,  delivering  the  opinion  of 
the  court,  says:  ** There  can  be  no  doubt  that  in  this 
country  the  rule  is,  an  indefinite  hiring  is  prima  facie  a 
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hiring  at  will.  It  is  also  well  settled  that  a  hiring  at  so 
much  a  week,  month,  or  year,  no  time  being  specified, 
does  not  of  itself  make  more  than  &n  indefinite  hiring." 
In  Lord  v.  Goldberg,  81  Cal.  596  (15  Am.  St.  Rep.  82,  22 
Pac.  1126),  plaintiff"  was  engaged  to  perform  certain 
service  for  defendants,  who  gave  him  a  written  memo- 
randum to  the  effect  that  his  employment  should  be 
permanent,  so  long  as  he  desired  to  make  it  so,  but 
thereafter,  being  unwilling  to  submit  to  a  reduction  of 
the  compensation  which  they  agreed  to  pay,  he  left  their 
service ;  and,  having  brought  an  action  to  recover  the 
damage  alleged  to  have  been  sustained,  it  was  held  that 
the  memorandum  evidenced  an  employment  for  an  in- 
definite time,  which  meant  that  the  relation  should  con- 
tinue until  either  party,  for  good  reason,  wished  to  sever 
it.  In  Evans  v.  St.  Louis,  /.  M,  &  S.  Ry.  Co.,  24  Mo. 
App.  114,  plaintiff',  a  locomotive  engineer,  having  been 
employed  by  defendant  to  run  one  of  its  engines,  for 
which  it  agreed  to  pay  him  the  sura  of  $115  a  month, 
was  discharged  within  the  month ;  and,  having  insti- 
tuted an  action  to  recover  the  compensation  agreed  to  be 
paid  for  that  period,  it  was  held  that  the  agreement  to 
pay  a  stated  sum  per  month  did  not,  in  the  absence  of 
other  evidence,  fix  the  period  of  hiring  at  one  month,  and 
that  the  relation  of  master  and  servant  was  determinable, 
under  such  circumstances,  at  the  will  of  either  party.  In 
Orr  Y.Ward,  73  111.  318,  plaintiflF  entered  into  a  written 
agreement  with  the  defendant,  by  the  terms  of  which 
the  latter  agreed  to  pay  him  for  his  services  as  a  travel- 
ing salesman  the  sum  of  $2,100  for  the  year  1873,  and 
$2,400  for  the  next  year,  but  in  June,  1873,  the  firm  of 
which  defendant  was  a  member  having  become  bankrupt, 
plantifF  was  discharged,  whereupon  he  brought  an  action 
to  recover  the  damage  which  he  claimed  to  have  sus- 
tained by  reason  of  the  breach  of  said  agreement ;    and  it 
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was  held  that,  inasmuch  as  there  was  no  undertaking  on 
the  part  of  the  defendant  to  continue  plaintiff  in  his  em- 
ployment for  any  definite  length  of  time,  the  latter  had 
no  cause  of  action  against  him  on  account  of  the  dis- 
charge. 

In  Howard  v.  East  Tenn.  etc,  R,  R.  Co.,  91  Ala.  268  (8 
South.  868),  plaintiff  was  employed  by  defendant  as  its 
land  agent,  at  a  stated  salary  per  month,  to  perform  cer- 
tain service,  under  an  agreement  which  contained  no 
stipulation  for  the  continuance  of  the  employment  for 
any  definite  period,  and,  having  been  discharged,  he 
brought  an  action  to  recover  the  damage  alleged  to  have 
been  sustained  ;  but  the  trial  court,  having  sustained  a 
demurrer  to  the  complaint,  rendered  judgment  against 
him,  in  affirming  which  Mr.  Justice  Coleman,  speaking 
for  the  court,  says  :  "The  material  inquiry  is  whether 
the  contract  as  stated  is  not  void  for  uncertainty,  or  on© 
which  either  party  could  terminate  at  will.  No  damages 
are  claimed  for  services  past  rendered,  but  for  a  refusal 
to  continue  plaintiff  in  his  employment,  and  there  is  no 
averment  as  to  the  time  when  plaintiff  was  dismissed. 
The  law  does  not  favor,  but  leans  against,  the  destruc- 
tion of  contracts  because  of  uncertainty ;  but,  when 
contracts  are  so  vague  and  indefinite  in  terms  that  the 
intention  of  the  parties  cannot  be  fairly  and  reasonably 
collected  from  them,  the  court  will  not  undertake  to  give 
them  effect."  In  Coffin  v.  Landis^  46  Pa.  St.  426,  it  was 
held  that  where  one  employs  an  agent  to  sell  land,  under 
an  agreement  that  the  latter  shall  receive  one-half  of  the 
net  proceeds  arising  from  such  sales,  and  there  is  no 
stipulation  in  the  contract  as  to  the  duration  of  the  em- 
ployment, the  principal  has  the  right  to  terminate  the 
relation  at  any  time,  and  may  discharge  the  agent  with- 
out notice.  As  illustrating  the  principle  that  employ- 
si  Ob.— 88. 
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ment  at  a  stated  sum  per  week,  month,  or  year,  indefi- 
nite as  to  the  term  of  service,  is  a  hiring  at  will,  which 
either  party  may  terminate  at  pleasure,  see  Christensen  v. 
Borax  Co.,  26  Or.  302  (38  Pac.  127)  ;  Haney  v.  Cald- 
well,  35  Ark.  156;  De  Briar  v.  Minium,  1  Cal.  450; 
Perry  v.  Wheeler,  12  Bush,  541 ;  Beach  Y.Mullin,  34  N. 
J.  Law,  343  ;  Prentiss  v.  Ledyard,  28  Wis.  131 ;  Thomas 
V.  Hatch,  53  Wis.  296  (10  N.  W.  393) . 

2.  It  is  maintained  by  plaintiff's^counsel,  however, 
that  the  stipulation  to  renew  the  contract  is  analogous 
to  a  covenant  to  renew  a  lease  of  real  property,  and 
imposed  upon  defendant  the  duty  of  executing  a  new 
contract  for  the  term  of  one  year  from  May  16,  1896, 
containing  all  the  conditions  of  the  prior  agreement, 
except  the  stipulation  to  renew  the  contract,  but  that  the 
defendant,  having  refused  to  keep  its  engagements,  is 
liable  to  their  client  for  the  damage  which  he  sustained 
by  reason  of  such  refusal.  In  Iron  Factory  Co.  y.  Rich- 
ardson, 5  N.  H.  294,  it  is  held  that  where  a  person  is 
hired  for  a  year  at  a  stipulated  price,  and  continues  in 
the  same  employment  afterwards  without  any  new  con- 
tract, it  is  to  be  presumed  that  both  parties  intended 
that  the  same  price  is  to  be  continued.  Mr.  Chief  Justice 
Richardson,  in  speaking  of  the  implied  agreement  under 
which  the  subsequent  service  was  performed,  says :  '*It 
is  like  the  case  of  a  tenant  holding  over  after  the  expira- 
tion of  his  term,  without  any  new  agreement,  in  which 
case  an  implication  arises  that  there  is  a  tacit  consent  on 
both  sides  that  the  tenant  shall  hold  at  the  old  rent." 
In  Rutgers  y.  Hunter,  6  Johns.  Ch.  215,  it  is  held  that 
a  stipulation  contained  in  a  demise  of  real  property 
whereby  the  landlord  covenanted  to  '*renew  the  said 
lease,"  without  specifying  the  conditions  or  terms  there- 
of, implied  a  leasing  for  the  same  term  as  specified  in 
the  original  lease,  with  all  its  conditions,  except  the  cov- 
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enant  to  renew.  Mr.  Chancellor  Kent,  speaking  of  the 
latter  condition,  in  rendering  the  decision,  says:  **If  a 
covenant  to  renew  the  lease  necessarily  included  a  re- 
newal of  all  the  covenants  in  it,  it  would  be  tantamount 
to  a  covenant  for  perpetual  renewal,  and  so  extra- 
ordinary a  covenant  ought  not  to  depend  on  inference 
merely."  In  Creighton  v.  McKee,  2  Brewst.  383,  Mr. 
Justice  Ludlow,  after  announcing  the  rule  by  which  the 
intention  of  the  parties  is  to  be  ascertained  from  the  in- 
spection of  a  lease  containing  a  similar  provision,  says : 
''Interpreting  the  clause  in  the  lease  before  us  by  the  aid 
of  the  principles  stat,ed,  we  must  come  to  the  conclusion 
that  the  word  'This,'  in  the  clause,  'This  lease  to  be 
renewable  at  the  pleasure  of  the  lessee,'  implies,  not 
only  the  right  of  renewal,  but  also  upon  the  terms  and 
for  the  time  specified  in  the  instrument,  at  the  will  and 
pleasure  of  the  lessee,  for  at  least  another  term."  So, 
too,  in  Cunningham  v.  Pattee^  99  Mass.  248,  Mr.  Justice 
Foster,  in  construing  a  clause  of  a  lease  which  contained 
the  following  provision,  "And  the  said  lessors  do  promise 
to  renew  said  indenture  for  such  further  term  as  their 
leasehold  estate  in  the  premises  may  be  renewed  or  ex- 
tended,"— says  :  "The  covenant  to  renew  is  not  void  for 
indefiniteness.  The  word,  ex  vi  termini,  implies  the  giv- 
ing of  a  new  lease  like  the  old  one,  with  the  same  terms 
and  stipulations,  at  the  same  rent,  and  with  all  the  essen- 
tial covenants."  The  method  adopted  to  ascertain  the 
meaning  of  the  word  "renew,"  as  used  in  a  lease  of  real 
property,  where  no  definite  time  is  prescribed,  applies, 
in  our  judgment,  with  equal  reason,  to  the  meaning  of 
the  word  as  used  in  the  contract  under  consideration  ; 
and,  this  being  so,  defendant  was  required  thereby  to 
permit  plaintiff  to  continue  the  service  for  the  term  of 
another  year,  upon  the  same  conditions  as  are  mentioned 
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in  the  agreement,  except  as  to  the  stipulation  to  renew, 
and  hence  the  complaint  states  facts  suflScient  to  consti- 
tute a  cause  of  action. 

3.  The  court  instructed  the  jury  in  relation  to  plain- 
tiff's duties  as  follows  :  ''It  would  be  a  proper  compli- 
ance with  that  condition  of  the  contract,  if  he  turned  over 
at  the  end  of  every  week  all  the  money  he  could  conven- 
iently collect ;  and,  in  order  for  them  to  show  a  violation 
of  that  condition  of  the  contract,  it  would  be  necessary 
to  show  that  he  had  collected  money,  and  had  not  turned 
it  over.  No  matter  how  much  he  might  remain  in  debt 
to  them  at  the  end  of  the  week,  or  tenth  of  the  month, 
if  he  had  not  collected  the  money  under  the  contract,  it 
would  not  constitute  a  violation  of  this  contract,  if  he 
had  a  settlement  on  the  tenth  of  each  month ;  and  a 
'settlement'  means  nothing  more  than  to  get  together 
and  determine  upon  a  balance  which  is  ascertained  to  be 
due.  It  does  not  require  that  he  make  a  payment  on 
the  tenth  of  each  month.  He  is  only  required  to  apply 
ajl  money  on  that  account  that  he  had  collected  during 
the  week."  Defendant's  counsel,  having  excepted  to 
this  portion  of  the  charge,  contend  that  the  court  erred 
in  not  instructing  the  jury  that  the  word  "settlement," 
as  used  in  the  contract,  meant  payment.  While  the 
word  "settlement"  sometimes  means  an  adjustment  be- 
tween persons  concerning  their  dealings  or  diflSculties, 
whereby  a  balance  is  ascertained  to  be  due  from  one  to 
the  other,  or  an  agreement  is  entered  into  which  termi- 
nates their  controversy,  the  word  may  also  be  construed 
to  mean  a  payment  of  the  amount  found  to  be  due  on  the 
examination  of  their  mutual  accounts  according  to  the 
intention  of  the  parties :  22  Am.  &  Eng.  Enc.  Law 
(1  ed.),  488 ;  Fort  v.  Gooding,  9  Barb.  371 ;  Baxter  v. 
State,  9  Wis.  38 ;  National  Bank  v.  Norton,  1  Hill,  572. 
We  think  an  examination  and  consideration  of  the  con- 


Apr.  1899.]     McKiNNEY  v.  Statesman  Pub.  Co.       517 

tract  as  a  whole  shows  that  the  word  ''settlement,"  as 
used  therein,  was  intended  by  the  parties  as  a  payment 
of  the  amount  ascertained  to  be  due  on  the  tenth  of  each 
month.  It  will  be  seen  that  plaintiff  was  required  to  pay 
the  sum  of  ten  cents  per  week  for  each  copy  of  the  news- 
daper  which  he  might  deliver  to  subscribers  whom  he 
might  secure  ;  and  it  was  provided  that  upon  a  termina- 
tion of  the  contract  the  subscription  lists  should  be  de- 
livered to  defendant,  from  which  it  was  entitled  to  collect 
any  balance  due  from  plaintiff,  but  that,  if  such  balance 
could  not  be  collected  from  the  subscribers,  the  surrender 
of  the  lists  should  not  effect  a  complete  ''settlement" 
of  defendant's  account.  The  complete  "settlement"  to 
which  reference  has  been  made  shows  that  the  word  in 
question,  as  there  used,  was  intended  by  the  parties  to 
mean  that  the  delivery  of  the  subscription  lists  to  the  de- 
fendant Avas  not  to  operate  as  a  payment  of  any  balance 
due  from  plaintiff  to  it,  unless  the  same  could  be  collected 
from  the  subscribers ;  thus  conclusively  showing,  we 
think,  that,  as  elsewhere  used  in  the  contract,  the  word 
"settlement"  means  a  payment,  and  plaintiff  on  the 
tenth  of  each  month  was  required  to  pay  for  all  the  papers 
that  he  had  delivered,  except  such  as  he  was  entitled  to 
under  the  agreement. 

The  more  difficult  problem  is  whether  the  exception  to 
the  instruction  complained  of  brings  up  for  considera- 
tion the  identical  question  passed  upon  by  the  trial  court. 
The  word  "settlement,"  as  before  stated,  is  ambiguous, 
being  susceptible  of  two  meanings ;  and,  if  standing 
alone,  it  might  be  difficult  for  the  court,  from  an  inspec- 
tion of  the  contract,  to  say  with  any  degree  of  certainty 
in  which  sense  it  was  intended  to  be  used  by  the  parties. 
In  such  cases  the  rule  is  well  settled  that  evidence  ali- 
unde  the  writings  is  admissible,  not  to  vary  or  contradict 
the  terms  adopted,  but  to  explain  the  meaning  of  that 
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which  has  been  left  vague  and  uncertain :  American 
Contract  Co,  y,  Bullen  Bridge  Co,,  29  Or.  549  (46  Pac. 
138) .  The  bill  of  exceptions  does  not  contain  any  evi- 
dence that  might  ordinarily  have  been  introduced,  tend- 
ing to  explain  the  meaning  of  the  word,  from  the  absence 
of  which  it  might  be  argued  that  it  must  be  presumed 
that  such  evidence  was  admitted,  and  conclusively 
showed  that  the  word  * 'settlement"  did  not  mean  a  pay- 
ment, and,  therefore,  no  error  was  committed  in  giving 
the  instruction.  Such  a  deduction  would  logically  seem 
to  follow,  were  it  not  for  the  fact  that  the  contract,  as 
hereinbefore  interpreted,  conclusively  shows  that  the 
word  under  consideration  was  intended  by  the  parties 
to  mean  a  payment ;  and,  this  being  so,  the  seeming 
ambiguity  is  resolved,  thereby  rendering  any  evidence 
tending  to  explain  the  meaning  of  the  word  inadmis- 
sible, and  showing  that  such  presumption  cannot  be 
invoked.  The  court  having  erred  in  giving  this  instruc- 
tion, it  follows  that  the  judgment  is  reversed,  and  a  new 
trial  ordered. 

Rbvbrsed. 


Decided  14  September;  rehearing  denied  17  October,  1886. 
jfS  SI  BANK  OF  COIiFAX  v.  RICHARDSON. 
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34  513!  1.  COLT.ATERAL  ATTACK  ON  JxTDGMENT.— The  record  of  the  proceedings  of  a 

41   881  superior  court  cannot  be  collaterally  attacked  for  errors  or  Irregularities  ap- 

!  84   618  pearlng  on  ItH  face,  unless  they  affirmatively  show  an  absence  of  Jurisdiction. 

I  48   628 

I  34    5}g  2.  Jurisdiction  by  Attachment— Nonrbsident.— In  Oregon  the  preliminary 

I  44   212^  seizure  of  the  property  of  a  nonresident  In  an  action  on  a  money  demand  Is 

not  a  statutory  prerequisite  to  Jurisdiction;   that  requirement  Is  entirely 
Judicial.' 

3.  JuRifiDicTioN  Over  Attached  Property  op  Nonrksidbnt.— In  an  action 
against  a  nonresident  on  a  money  demand,  the  actual  seizure  of  property  of 
the  defendant  under  a  lawful  writ  of  attachment  Issued  In  such  action  con- 
fers jurisdiction  over  the  property  seized,  as  against  a  collateral  attack,  though 
there  may  be  errors  In  the  attachment  proceedings,  or  In  determining  the 
liability  of  the  property  for  the  plalntllFs  demand. 


Sept.  1899.]     Bank  of  Colfax  v.  Richardson.        519 

4.  Acquiring  Jurisdiction  in  Actions  Against  Nonresidents.— Under  a 

system  where  the  attachment  Is  merely  auxiliary  to  the  main  action,  and 
the  proceedings  are  the  same  against  both  resident  and  nonresident  debtors, 
the  authority  to  proceed  to  Judgment  depends  upon  the  personal  or  con- 
structive service  of  the  court's  process,  and  upon  the  actual  seizure  of  the 
property  to  be  affected  by  the  Judgment,  and  not  upon  the  regularity  of  the 
attachment  proceedings,  or  of  any  step  after  the  service  of  the  process. 

5.  CoiiLATERAL  Attack  on   Judgment.— The  Judgment  of  a  superior  court 

against  a  nonresident  acquired  by  a  publication  of  summons  cannot  be  at- 
tacked collaterally  for  any  defect  In  the  attachment  proceedings,  if  such  pro- 
ceedings are  not  made  by  statute  Jurisdictional,  unless  the  record  affirma- 
tively shows  a  want  of  Jurisdiction;  that  is,  if  the  seizure  was  complete  and 
the  court  had  authority  to  pass  on  the  cause  of  action,  the  Judgment  is  con- 
clusive on  the  world,  regardless  of  all  irregularities  or  defects  In  the  attach- 
ment or  other  proceedings. 

6.  Collateral  Attack  — Issuing  Summons  Before  Writ.— a  Judgment  in 

rem  against  attached  property  in  Oregon  is  not  subject  to  collateral  attack 
because  the  record  does  not  affirmatively  show  that  a  summons  was  issued 
in  the  action  at  or  before  the  Issuance  of  the  writ  of  attachment. 

7.  Return   on   Attachment— Leaving   in   Conspicuous   Place.— Though 

Uill's  Ann.  Laws,  g  140,  provides  that  real  property  shall  be  attached,  if  there 
be  no  occupant,  by  leaving  a  copy  of  the  writ  in  a  conspicuous  place  thereon, 
it  is  enough,  as  against  collateral  attack  on  the  resulting  Judgment,  for  the 
return  to  recite  that  the  copy  was  left  in  a  conspicuous  place,  without  pointing 
out  the  place :    Hall  v.  Steverutont  10  Or.  loA,  distinguished. 

8.  Return— Ownership  of  Attached  Property.- The  omission  of  the  return 

of  a  levy  of  attachment  upon  real  property  to  state  that  the  property  attached 
was  the  property  of  the  defendant  In  the  writ,  does  not  render  it  subject  to 
collateral  attack. 

9.  Levy  of  Attachment— Absence  of  Occupant.— A  return  on  a  writ  of  at- 

tachment reciting  that  when  the  writ  was  served  there  was  "no  occupant 
thereof  on  the  premises,"  should  be  construed  to  mean  that  the  place  was  en- 
tirely unoccupied,  rather  than  that  the  premises  were  actually  occupied,  but 
that  the  occupant  was  temporarily  absent  at  the  time  of  the  officer's  visit. 

10.  Idem.— Under  HilPs  Ann.  Laws,  g  149,  providing  that  real  property  may  be 
attached  by  lea\^lng  a  copy  of  the  writ  in  a  conspicuous  place  thereon,  if  there 
be  no  occupants,  a  valid  attachment  of  real  property  may  be  made  by  leaving 
a  copy  of  the  writ  in  a  conspicuous  place  thereon,  if  the  officer  at  the  time  of 
visiting  the  land  for  the  purpose  of  attaching  it  cannot  find  any  one  visibly 
in  possession. 

11.  Levy  of  Attachment— Leaving  a  Copy  of  Writ.— A  return  of  an  officer 
that  he  attached  real  estate  by  "posting"  a  copy  of  the  writ  in  a  conspicuous 
place  thereon  sufficiently  shows,  as  tigainst  a  collateral  attack  on  a  Judgment, 
the  "leaving"  of  a  copy  in  such  phvce. 

12.  Ownership  of  Property  by  Defendant— Affidavit  for  Attachment. 
—An  affidavit  on  which  was  based  an  order  for  publication  of  a  summons 
sufficiently  shows,  as  against  collatcml  atUick,  that  the  nonresident  defend- 
ants had  property  In  the  state,  by  a  reoit^il  that  the  attachment  was  levied 
"on  certain  real  property  of  the  defendants,  in  B.  County,  Oregon :"  IHke  v. 
Kennedy,  15  Or.  420,  cited. 

L3.  Affidavit  for  Attachment— Residence  of  Defendants.— An  affidavit 
for  publication  of  summons  sufficiently  shows,  as  against  collateral  attack, 
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that  defendants  could  not  be  served  In  the  state,  by  a  statement  that  they  re- 
side in  the  State  of  Washington,  and  that  at  the  time  of  making  the  aflDldavlt 
they  were  not  in  Oregon:    Pike  v.  Kennedy^  16  Or.  420,  cited. 

14.  Order  for  Publication— Return  of  "Not  Found."— A  return  of  a  sam- 
mons  "not  found"  is  not  a  prerequisite  of  an  order  for  service  by  publication, 
since  Hill's  Ann.  Laws,  g  66,  merely  requires  that  the  inability  to  serve  the 
defendant  within  the  state  shall  appear  by  affidavit.  The  provision  of  section 
60,  that  when  it  appears  by  the  return  that  defendant  is  not  found  the  plain- 
tiff may  deliver  another  summons  to  be  served,  or  may  proceed  by  publica- 
tion, does  not  modify  section  50 :    Ooodale  v.  Coffee,  2i  Or.  346,  cited. 

15.  Order  for  Publication— Mailing  Summons  "  Forthwith."— Though 
Hiirs  Ann.  Laws,  §  67,  provides  that  the  order  for  publication  of  summons 
shall  direct  that  a  copy  of  the  complaint  and  summons  be  deposited  "forth- 
with" in  the  postofflce,  addressed  to  defendant,  the  omission  of  the  word 
"forthwith"  is  not  fatal  to  the  proceedings,  as  against  collateral  attack,  when 
it  appears  that  the  copies  were  mailed  within  a  reasonable  time  after  the  date 
of  the  order. 

16.  Mailing  of  Summons  "Forthwith."— A  summons  is  mailed  "forthwith," 
under  Section  57  of  Hiirs  Ann.  Laws,  if  it  is  deposited  in  the  postoffice  on  the 
day  of  the  first  publication,  provided  such  publication  is  within  a  reasonable 
time,  as,  say,  a  week,  after  the  date  of  the  order. 

17.  Proof  of  Service  of  Summons.— A  Judgment  is  not  invalid  on  collateral 
attack  simply  because  the  proof  of  service  of  summons  is  not  annexed  to 
or  indorsed  on  the  summons  itself. 

18.  Who  May  Mail  a  Published  Summons— Certified  Copy.— Proof  of  the 
deposit  of  a  copy  of  the  complaint  and  summons  in  the  postoffice  pursuant 
to  an  order  of  service  of  publication  need  not  be  made  by  the  sheriff  or  a 
person  spi>clally  appointed  therefor,  but  may  be  made  by  any  one  except  the 
party  himself;  nor  is  it  necessary  that  the  copy  of  the  summons  so  deposited 
shall  be  certlfled. 

19.  Judgment  Roli^— Summons.— A  Judgment  is  not  void  and  subject  to  oollatr 
eral  attack  because  the  original  summons  does  not  appear  in  the  Judgment 
roll,  where  the  proof  of  publication  of  sum'mons  as  well  as  the  findings  and 
recitals  in  the  Judgment  show  that  a  summons  was  in  tBuct  issued. 

20.  Fraudulent  (Conveyance  — Attachment.— Real  property  fraudulently 
conveyed  by  a  debtor  is  as  much  subject  to  attachment  as  though  the  con- 
veyance had  never  been  made. 

21.  Fraudulent  Conveyance— Burden  of  Proof  as  to  Good  Faith.— The 
burden  is  upon  the  defendants,  In  an  action  by  creditors  to  set  aside  a  con- 
veyance frt)m  an  insolvent  debU^r  to  his  children,  to  point  out  definitely  the 
various  Items  going  to  make  up  the  Indebtedness  constituting  the  alleged 
consideration  for  the  conveyance,  where  the  conveyance  and  the  circum- 
Htances  under  which  It  was  made  bear  the  sc>mblance  of  an  attempt  to  cover 
up  the  pwperty  of  the  debtor:  Afarka  v.  (Votv,  14  Or.  882,  approved. 

From  Benton  :     J.  C.  Fullerton,  Judge. 

Suit  by  the  First  National  Bank  of  Colfax,  Washing- 
ton, against  A.  C.  Richardson  and  others  to  set  aside 
certain  deeds,  and  subject  the  property  to  certain  alleged 
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judgments  said  to  have  been  theretofore  obtained  by  said 
bank  against  certain  of  the  defendants.  There  was  a 
decree  as  prayed,  from  which  defendants  appeal. 

Affirmed. 

For  appellants  there  was  a  series  of  briefs  and  an  oral 
argument  by  Messrs,  Lawrence  FlinUj  John  Burnett,  and 
Arthur  L.  Frazer. 

For  respondent  there  was  a  series  of  briefs  over  the 
name  of  Cox,  Cotton,  Teal  &  Minor,  with  an  oral  argu- 
ment by  Mr.  Wirt  Minor. 

Mr.  Justice  Bean  delivered  the  opinion. 

This  is  a  suit  to  set  aside  a  conveyance  from  A.  C.  and 
Laura  R.  Richardson  to  their  minor  children  of  certain 
lands  in  Benton  County,  on  the  ground  that  it  was  made 
for  the  purpose  of  defrauding  creditors,  and  especially 
this  plaintiff.  The  complaint  avers,  in  effect,  that  on 
April  21,  1894,  the  plaintiff  commenced  three  actions  in 
the  Circuit  Court  for  Multnomah  County — one  against 
the  defendant,  A.  C.  Richardson,  another  against  him  and 
his  wife,  Laura  R.  Richardson,  and  the  third  against  him 
and  one  J.  T.  Dook — to  recover  upon  promissory  notes 
of  the  respective  defendants,  and  caused  the  real  property 
in  question  to  be  attached  in  each  of  such  actions  ;  that 
such  proceedings  were  had  therein  that  the  plaintiff  re- 
covered judgments  against  the  defendants,  wherein  it  was 
ordered  that  the  property  attached  be  sold,  and  the  pro- 
ceeds applied  to  the  payment  thereof  ;  that  a  few  days 
before  the  commencement  of  such  actions,  and  after  the 
indebtedness  upon  which  they  were  based  had  accrued, 
the  defendants,  A.  C.  and  Laura  R.  Richardson,  with  in- 
tent to  injure  and  defraud  the  plaintiff,  and  without  any 
consideration,  conveyed  the  premises  in  question  to  their 
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minor  children,  who  are  made  defendants  in  this  suit. 
The  answer  puts  in  issue  the  material  allegations  of  the 
complaint,  and  alleges  that  the  conveyance  referred  to 
was  made  for  a  valuable  consideration,  and  in  payment 
of  a  debt  due  from  the  grantors  to  the  grantees.  At  the 
time  the  several  actions  referred  to  in  the  pleadings  were 
commenced  and  the  judgments  therein  rendered,  the 
Richardsons  were  nonresidents  of  the  state,  and  service 
of  the  summons  was  had  upon  them  by  publication. 

The  plaintiff,  at  the  trial,  to  maintain  the  issues  on  its 
part,  and  to  prove  the  existence  of  the  several  judg- 
ments and  orders  of  sale  as  alleged,  offered  in  evidence 
copies  of  the  complaint,  affidavit,  and  undertaking  on 
attachment,  writ  of  attachment  and  return  thereon,  affi- 
davit and  order  for  publication  of  summons,  proof  of 
publication  and  of  deposit  in  the  postoffice,  and  the 
judgment  in  each  of  such  actions,  to  the  admission  of 
which  the  defendants  objected  for  the  reasons  that  (1)  it 
does  not  affirmatively  appear  in  either  case,  except  in 
the  affidavits  for  an  order  of  publication,  that  a  sum- 
mons was  issued  at  the  time  or  before  the  writ  of  attach- 
ment ;  (2)  it  does  not  appear  that  the  writs  of  attachment 
were  served  as  required  by  law,  or  that  the  court  ob- 
tained jurisdiction  to  direct  the  service  of  the  summons 
by  publication  ;  (3)  it  does  not  appear  that  the  proceed- 
ings for  the  publication  of  the  summons  were  regular, 
or  that  the  summons  was  ever  issued  or  served  in  the 
manner  required  by  law.  These  objections  were  over- 
ruled, and  the  records  admitted  in  evidence,  and  of  this 
ruling  the  defendants  complain. 

The  argument  in  support  of  the  first  objection  is  that, 
the  judgments  in  question  having  been  rendered  against 
nonresidents  of  the  state  upon  service  of  the  summons 
by  publication,  the  facts  essential  to  the  jurisdiction 
must  affirmatively  appear  upon  the  face  of  the  record, 
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and,  since  an  attachment  of  the  property  of  a  nonresident 
is,  under  the  doctrine  of  Pennoyer  y.Neff,  95  U.  S.  714,  a 
necessary  preliminary  jurisdictional  step  in  such  cases, 
the  record  must  affirmatively  show,  even  on  a  collateral 
attack,  that  all  the  requirements  of  the  statute  in  refer- 
ence to  the  issuance  and  levy  of  attachment  have  been 
strictly  complied  with ;  and,  as  the  writ  cannot  regu- 
larly issue  before  the  summons  {White  v.  Johnson,  27  Or. 
282,  50  Am.  St.  Rep.  726,  40  Pac.  511),  it  is  claimed 
that  the  judgments  in  question  are  void,  because  it  does 
not  affirmatively  appear  from  any  competent  evidence 
that  the  summons  had,  in  fact,  been  issued  at  the  date 
of  the  writ. 

1.  If  this  question  were  here  on  appeal  from  the  judg- 
ments of  the  Circuit  Court  of  Multnomah  County,  we 
might  not  find  it  easy  to  affirm  them  on  satisfactory 
grounds  ;  but  we  occupy  no  such  position.  The  records 
are  introduced  collaterally  as  evidence  to  sustain  the  alle- 
gations of  the  complaint  in  the  suit  now  pending,  and 
we  cannot,  therefore,  disregard  them,  or  refuse  to  give 
effect  to  the  judgments,  on  any  other  grounds  than  a 
want  of  jurisdiction  in  the  court  which  rendered  them. 
Any  errors  or  irregularities  in  the  records  are  of  no  avail 
in  this  proceeding  unless  they  be  such  as  show  that 
the  court  had  no  jurisdiction.  Our  inquiry,  therefore, 
must  be  confined  to  the  question  as  to  whether  the  error 
alleged  affects  the  jurisdiction  of  the  court,  and  in  its 
consideration  it  is  proper  to  bear  in  mind  that  there  is 
no  statute  of  this  state  making  tlie  seizure  under  an 
attachment  or  otherwise  of  the  property  of  a  nonresi- 
dent an  essential  or  necessary  jurisdictional  prerequisite 
in  an  action  against  him.  We  are  not  called  upon,  there- 
fore, to  consider  the  eifect  of  the  failure  of  the  record  in 
such  an  action  to  affirmatively  show  that  all  the  statutory 
jurisdictional   requirements  have   been  complied  wuth. 
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although  even  in  such  case  the  presumptions  in  favor  of 
jurisdiction  will  often  be  sufficient  to  sustain  the  judg- 
ment when  collaterally  assailed  :  Applegate  v.  Lexington 
Mining  Co,,  117  U.  S.  255  (6  Sup.  Ct.  742). 

2.  The  rule  requiring  the  property  of  a  nonresident 
in  an  action  on  a  money  demand  to  be  seized  under  a 
writ  of  attachment,  and  tlius  brought  under  the  control 
of  the  court,  before  any  steps  are  taken  looking  to  the 
publication  of  the  summons,  is  wholly  a  judicial,  and 
not  a  legislative,  requirement. 

3.  By  the  ruling  in  Pennoyer  v.  Neff,  95  U.  S.  714,  the 
proceedings  in  such  an  action,  even  if  they  conform 
strictly  in  every  particular  to  the  requirements  of  the 
statutes  of  this  state,  are  ineffectual  unless  some  prop- 
erty of  the  defendant  in  the  state  is  brought,  at  the  in- 
ception of  the  case  under  the  control  of  the  court,  and 
subject  to  its  disposition  by  a  writ  of  atta<;hment  or 
other  process  adopted  for  that  purpose ;  and  then  only 
to  the  extent  of  adjudging  that  the  property  so  seized  is 
liable  for  the  satisfaction  of  plaintiff's  demand.  In  other 
words,  the  effect  of  that  decision  is  that  an  action  against 
a  nonresident,  who  is  not  personally  served  with  process 
within  the  territorial  limits  of  the  court,  or  does  not  ap- 
pear in  the  action,  is  substantially  and  to  all  intents  and 
purposes  a  proceeding  in  rem,  and  therefore  the  property 
to  be  affected  by  the  adjudication  must  be  brought  under 
the  control  of  the  court  in  the  first  instance  by  an  attach- 
ment, or  some  other  equivalent  act.  The  soundness  of 
this  doctrine  is,  of  course,  not  to  be  questioned,  but,  in 
our  opinion,  its  requirements  are  satisfied,  and  the  court 
acquires  sufficient  jurisdiction  of  the  rem  to  protect  its 
proceeding  from  collateral  attack,  w^hen  the  property  of 
the  defendant  has  been  actually  brought  within  the  power 
and  control  of  the  court  by  a  seizure  under  a  lawful  writ 
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of  attachment  issued  in  the  action,  although  there  may- 
be irregularities,  or  even  error,  in  the  attachment  pro- 
ceedings. 

4.  Under  our  system  an  attachment  is  merely  auxil- 
iary to  the  main  action,  and  there  is  no  difference  in  the 
proceedings  thereon  in  an  action  brought  against  a  non- 
resident, upon  whom  service  is  necessarily  made  by  pub- 
lication, and  in  one  brought  against  a  resident  of  the 
state,  in  which  personal  service  is  had.  In  either  case 
the  proceedings  on  attachment  have  nothing  to  do  with 
the  merits  of  the  cause  of  action  or  the  jurisdiction  of  the 
court  to  try  and  determine  the  controversy  between  the 
parties.  If  personal  service  is  had,  the  cause  becomes  a 
mere  action  iit  personam^  with  the  added  incident  that  the 
property  attached  remains  liable  for  any  judgment  the 
plaintiff  may  recover.  But,  if  service  is  had  by  publica- 
tion, and  there  is  no  appearance  for  the  defendant,  the 
action  is  practically  a  proceeding  in  rem  against  the  at- 
tached property,  the  only  effect  of  which  is  to  subject  it 
to  the  payment  of  the  amount  which  the  court  may  find 
due  the  plaintiff.  Where  no  personal  service  is  had,  the 
res  is  brought  within  the  power  and  control  of  the  court 
by  a  seizure  under  a  writ  of  attachment,  but  the  right  to 
adjudicate  thereon  is  acquired  only  by  the  publication  of 
the  summons.  It  is  the  substituted  service,  and  not  the 
seizure,  which  gives  the  court  jurisdiction  to  establish 
by  its  judgment  a  demand  against  the  defendant,  and  to 
subject  the  property  brought  within  its  custody  to  the 
payment  of  that  demand.  In  other  words,  the  author- 
ity to  hear  and  proceed  to  judgment  depends  upon  the 
service  of  the  process  and  the  actual  seizure  of  the  thing 
to  be  concluded  by  the  judgment,  and  not  upon  the  regu- 
larity of  the  proceedings  by  which  the  control  of  the 
property  was  acquired.  When,  therefore,  the  court  has 
the  de  facto  custody  of  the  property  by  virtue  of  a  de  facto 
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•wrrit  of  attachment,  and  a  right  to  determine  whether 
such  property  shall  be  subject  to  the  payment  of  plain- 
tiff's demand  by  virtue  of  constructive  service  of  process, 
it  has  full  and  complete  jurisdiction  in  the  premises,  and 
subsequent  errors  or  irregularities  in  the  proceedings 
will  not  be  available  on  collateral  attack.  A  judgment 
founded  on  service  of  process  by  publication  is,  of  course, 
ineffectual  unless  it  is  an  adjudication  concerning  prop- 
erty which  the  court  has  in  its  custody  under  some  lawful 
process,  because  there  is  nothing  upon  which  it  can  oper- 
ate ;  but  where  the  property  has  been  actually  seized 
and  brought  within  the  control  of  the  court  by  some 
process  authorized  by  law,  and  the  right  to  determine 
its  liability  for  the  demands  of  the  plaintifiF  is  subse- 
quently acquired  by  publication,  an  error  of  the  court  in 
determining  the  status  of  the  property,  or  its  liability,  or 
the  validity  of  the  attachment,  can,  it  seems  to  us,  no 
more  affect  the  jurisdiction,  under  a  statute  like  ours, 
than  an  erroneous  decision  as  to  the  amount  of  plaintiflF's 
demand,  or  any  other  error  in  the  case  :  Van  Fleet,  Coll. 
Attack,  §§  257,  838  ;  Paul  v.  Smith,  82  Ky.  451 ;  Barelli 
Y .Wagner,  5  Tex.  Civ.  App.  445  (27  S.  W.  17);  Thomp- 
son V.  Eastburn,  16  N.  J.  Law,  100  ;  Diehl  v.  Page,  3  N. 
J.  Eq.  143. 

5.  There  is  much  conflict  in  the  authorities  generally 
as  to  whether  the  statutory  prerequisites  to  the  issuance 
of  writs  of  attachment  are  jurisdictional,  and  must 
affirmatively  appear  to  protect  the  proceedings  from  col- 
lateral attack,  or  whether,  in  the  absence  of  any  shovring 
in  the  record  to  the  contrary,  it  will  be  presumed  that 
the  steps  necessary  to  vest  the  court  with  jurisdiction 
were  taken.  Mr.  Waples  states  with  apparent  confi- 
dence that  all  the  statutory  requirements  are  jurisdic- 
tional, and  are  not  to  be  presumed  after  judgment,  even 
on  a  collateral  attack,  and  cites  a  large  number  of  cases 
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which  more  or  less  directly  support  the  text  (Waples, 
Attach.  §  625) ;  while  Mr.  Wojks,  with  equal  confidence, 
says  that,  while  there  are  authorities  holding  that  such 
proceedings  are  special,  and  that  no  presumptions  in 
favor  of  the  jurisdiction  of  the  court  can  be  indulged, 
**the  clear  weight  of  authority  and  reason  is  to  the  con- 
trary" (Works,  Courts  &  Jur.  p.  547) ;  and  this  seems 
to  be  the  view  of  Judge  Van  Fleet,  as  will  be  seen  by 
reference  to  the  citation  from  his  work  on  Collateral 
Atta<jk,  already  made.  An  examination  of  the  cases 
cited,  however,  Avill  show  that  they  are  based  largely,  if 
not  entirely,  upon  the  peculiar  provisions  of  the  statute 
under  consideration  by  the  court,  and  it  is  therefore 
practically  impossible  to  deduce  from  them  any  general 
rule  upon  the  subject ;  and  it  is  unnecessary  for  us  in 
this  case  to  attempt  to  do  so,  for,  as  we  have  already  in- 
timated, the  necessity  for  an  attachment,  in  the  first 
instance,  in  an  action  brought  in  this  state  against  a  non- 
resident, is  the  outgrowth  entirely  of  a  decision  of  the 
Supreme  Court  of  the  United  States,  and  not  of  any 
statute  law  or  decision  of  this  state ;  and  we  therefore 
feel  justified  in  following  the  adjudications  of  that  court 
to  the  effect,  as  we  understand  them,  that  the  judgment 
of  a  superior  court  against  a  nonresident  cannot  be 
attacked  collaterally  for  any  defect  in  the  attachment 
proceedings,  where  such  proceedings  are  not  made,  by 
statute,  jurisdictional,  unless  the  record  affirmatively 
shows  a  want  of  jurisdiction. 

In  the  leading  case  of  Galpin  v.  Page,  85  U.  S.  (18 
Wall.)  350,  in  which  it  is  held  that,  where  a  judgment 
of  a  superior  court  relating  to  a  matter  falling  within 
the  general  scope  of  its  powers  is  produced,  jurisdiction 
will  be  presumed  in  the  absence  of  an  affirmative  show- 
ing to  the  contrary,  but  if ,  in  rendering  the  judgment, 
the  court  was  not  proceeding  according  to  the  course  of 
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the  common  law,  or  the  judgment  is  against  a  nonresi- 
dent who  was  not  personally  served  within  the  terri- 
torial limits  of  the  court,  and  did  not  appear  in  the 
action,  the  authority  for  its  rendition  must  appear  upon 
the  face  of  the  record,  Mr.  Justice  Field  says  (page 
371):  '*The  qualification  here  made,  that  the  special 
powers  conferred  are  not  exercised  according  to  the 
course  of  the  common  law,  is  important.  When  the 
special  powers  conferred  are  brought  into  action  accord- 
ing to  the  course  of  that  law — that  is,  in  the  usual  form 
of  common-law  and  chancery  proceedings — by  regular 
process  and  personal  service,  where  a  personal  judgment 
or  decree  is  asked,  or  by  seizure  or  attachment  of  the 
property  where  a  judgment  in  rem  is  sought,  the  same 
presumption  of  jurisdiction  will  usually  attend  the  judg- 
ments of  the  court  as  in  cases  falling  within  its  general 
powers.'' 

And  this  principle  was  applied  in  the  case  of  VoorJiees 
V.  Jackson,  35  U.  S.  (10  Pet.)  449,  in  which  the  validity 
of  certain  proceedings  in  attachment  against  a  nonresi- 
dent were  called  in  question  collaterally  on  the  ground 
that  the  record  of  the  court  in  which  the  proceedings 
were  had  did  not  show  that  an  affidavit  for  an  attach- 
ment had  been  made  and  filed  with  the  clerk  before  the 
writ  issued,  or  that  notice  of  the  issuing  of  the  attacli- 
ment  had  been  given  by  publication,  or  that  the  defend- 
ant had  been  called  at  three  different  terms  of  court,  and 
the  default  recorded,  or  that  the  auditors  had  waited  till 
the  expiration  of  twelve  months  from  the  return  of  the 
writ  before  making  the  sale  ;  all  of  which  were  specially 
required  in  the  act  regulating  the  proceedings  under 
attachment.  Now,  that  was  a  case  of  a  proceeding  in 
rem,  without  jurisdiction  over  the  person,  where  the 
record  produced  failed  to  disclose  that  certain  provisions 
of  the  statute  material  for  the  protection  of  the  defend- 
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ant's  rights  had  been  complied  with,  and  it  was  argued 
by  counsel  there,  as  here,  that  all  of  these  requirements 
were  conditions  precedent,  which  must  not  only  be  per- 
formed before  the  court  had  power  to  order  a  sale,  but 
that  such  performance  must  appear  in  the  record ;  but 
the  court,  in  reply  to  this  argument,  said:  *'The  pro- 
visions of  the  law  do  not  prescribe  what  shall  be  deemed 
evidence  that  such  acts  have  been  done,  or  direct  that 
their  performance  shall  appear  on  the  record.  *  *  * 
We  do  not  think  it  necessary  to  examine  the  record  in 
the  attachment  for  evidence  that  the  acts  alleged  to  have 
been  omitted  appear  therein  to  have  been  done.  Assum- 
ing the  contrary  to  have  been  the  case,  the  merits  of  the 
present  controversy  are  narrowed  to  the  single  question 
whether  this  omission  invalidates  the  sale.  The  several 
courts  of  common  pleas  of  Ohio,  at  the  time  of  these 
proceedings,  were  courts  of  general  jurisdiction,  to  which 
was  added,  by  the  act  of  1805,  power  to  issue  writs  of 
attachment,  and  order  a  sale  of  the  property  attached, 
on  certain  conditions.  No  objection,  therefore,  can  be 
made  to  their  jurisdiction  over  the  case,  the  cause  of 
action,  or  the  property  attached.  *  *  *  There  is  no 
principle  of  law  better  settled  than  that  every  act  of  a 
court  of  competent  jurisdiction  shall  be  presumed  to 
have  been  rightly  done  till  the  contrary  appears.  *  *  * 
If  the  defendants'  objections  can  be  sustained,  it  will  be 
on  the  ground  that  this  judgment  is  false  ;  and  that  the 
order  of  sale  was  not  executed  according  to  law,  because 
the  evidence  of  its  execution  is  not  of  record.  The  same 
reason  would  equally  apply  to  the  nonresidence  of  the 
defendant  within  the  state,  the  existence  of  the  debt  due 
the  plaintiff,  or  any  other  creditor,  which  is  the  basis  on 
which  the  whole  proceedings  rest." 

Again,  in  Cooper  v.  Reynolds,  77  U.  S.  (10  Wall.)  308, 

81  Ob.— JM. 
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where  a  defect  in  an  aflBdavit  for  a  writ  of  attachment, 
as  well  as  the  premature  issuing  of  the  writ,  was  set 
up  to  defeat  the  title  to  land  sold  under  a  judgment  in 
an  action  against  nonresidents  who  had  been  served  with 
summons  by  publication,  it  was  held  that  jurisdiction  of 
the  res  was  attained  by  the  levy  of  the  writ,  and  that  the 
errors  and  irregularities  pointed  out  were  of  no  avail  on 
a  collateral  attack.  Mr.  Justice  Miller,  after  discussing 
the  essential  principles  underiying  the  jurisdiction  of  the 
courts  in  proceedings  by  attachment  against  nonresidents 
who  are  not  served  with  process  within  the  territorial 
limits  of  the  courts,  and  do  not  appear  in  the  action,  says  : 
"Now,  in  this  class  of  cases,  on  what  does  the  jurisdic- 
tion of  the  court  depend?  It  seems  to  us  that  the  seizure 
of  the  property,  or  that  which,  in  this  case,  is  the  same 
in  effect,  the  levy  of  the  writ  of  attachment  on  it,  is  the 
one  essential  requisite  to  jurisdiction,  as  it  unquestion- 
ably is  in  proceedings  purely  in  rem.  Without  this  the 
court  can  proceed  no  further ;  with  it  the  court  can 
proceed  to  subject  that  property  to  the  demand  of  plain- 
tiff. If  the  writ  of  attachment  is  the  lawful  writ  of  the 
court,  issued  in  proper  form  under  the  seal  of  the  court, 
and  if  it  is  by  the  proper  officer  levied  upon  property  lia- 
ble to  the  attachment,  when  such  a  writ  is  returned  into 
court  the  power  of  the  court  over  the  res  is  established. 
The  affidavit  is  the  preliminary  to  issuing  the  writ.  It 
may  be  a  defective  affidavit,  or  possibly  the  officer  whose 
duty  it  is  to  issue  the  writ  may  have  failed  in  some  man- 
ner to  observe  all  the  requisite  formalities ;  but,  the 
writ  being  issued  and  levied,  the  affidavit  has  served  its 
purpose,  and,  though  a  revisory  court  might  see  in  some 
such  departure  from  the  strict  direction  of  the  statute 
sufficient  error  to  reverse  the  judgment,  we  are  unable 
to  see  how  that  can  deprive  the  court  of  the  jurisdiction 
acquired  by  the  writ  levied  upon  defendant's  property." 
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This  case  has  been  often  quoted  and  approved  by  the 
supreme  court,  and  is  said  in  Matthews  v.  Densmore,  109 
U.  S.  216,  219  (3  Sup.  Ct.  126),  to  be  couclusive  in  re- 
gard to  the  validity  of  such  proceedings  when  collater- 
ally assailed.  To  the  same  effect,  see  Harvey  v.  Tyler^ 
69  U.  S.  (2  Wall.)  328;  Ludlow  v.  Ramsey,  78  U.  S. 
(11  Wall.)  581;  Grignon's  Lessee  v.  Astor,  43  U.  S.  (2 
How.)  319. 

6.  The  result  of  these  cases  is  that  the  objection  that 
it  does  not  affirmatively  appear  that  a  summons  was  is- 
sued in  the  action  brought  by  the  plaintiff  against  the 
Richardsons  in  Multnomah  County  at  or  before  the  issu- 
ance of  the  writ  of  attachment,  is  of  no  avail  in  this  suit. 

7.  It  is  next  claimed  that  no  valid  attachments  in 
such  actions  were  made,  and  for  that  reason  the  court 
did  not  acquire  jurisdiction  of  the  res,  and,  therefore, 
had  no  power  or  authority  to  proceed  against  the  defend- 
ants on  a  servicje  of  summons  by  publication.  The  stat- 
ute (Hill's  Ann.  Laws,  §  149)  provides  that:  '*Real 
property  shall  be  attached  by  leaving  with  the  occupant 
thereof,  or,  if  there  be  no  occupant,  in  a  conspicuous 
place  thereon,  a  copy  of  the  writ  certified  by  the  sheriff ;'' 
and  the  return  of  the  sheriflF  on  the  writs  of  attachment 
in  question  is  that  he  executed  the  same  on  a  certain 
date,  '*in  Monroe  Precinct,  Benton  County,  Oregon,  by 
posting  a  copy  of  said  writ  of  attachment,  prepared  and 
certified  to  by  me,  as  sheriff  of  said  county,  in  a  con- 
spicuous place  on  the  following  described  property  [be- 
ing the  property  in  controversy]  ,  there  being  no  occupant 
thereof  on  the  premises."  The  contention  for  the  de- 
fendants is  that  this  return  is  insufficient,  because  it  does 
not  show  the  particular  place  where  the  copy  of  the  writ 
was  posted,  or  that  the  property  was  attached  as  the 
property  of  the  defendants  in  the  action,  or  that  the 
premises  were  not  in  fact  occupied  at  the  time  the  at- 
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tempted  levy  was  made,  or  that  it  was  made  by  leaving 
a  copy  of  the  writ  in  a  conspicuous  place  on  the  prem- 
ises. Where,  as  in  case  of  the  location  of  a  public  high- 
way, provision  is  made  by  statute  for  acquiring  jurisdic- 
tion of  the  person  by  notices  posted  in  a  public  or 
conspicuous  place,  it  is  probably  necessary  that  the 
proof  of  posting  show  the  particular  places  where  the 
notices  were  posted,  so  that  the  court  can  say  whether 
it  was  a  public  place  or  not.  But  in  case  of  an  officer 
serving  a  writ  of  attachment  there  is  a  natural  presump- 
tion in  favor  of  the  discharge  of  official  duty,  and  when 
he  is  required  to  post  a  notice  in  a  conspicuous  place, 
and  certifies  that  he  has  done  so,  his  certificate  is  suffi- 
cient, when  questioned  collaterally,  without  pointing 
out  the  particular  place  where  the  notice  was  posted : 
Waples,  Attachm.  §  334;  Porter  v.  Pico,  55  Gal.  165; 
Davis  V.  Baker,  72  Cal.  494  (14  Pac.  102)  ;  Lewis  v. 
Quinker,  2  Mete.  (Ky.)  284  ;  Anderson  v.  Sutton,  2  Duv. 
(Ky.)  480  ;  Head  v.  Daniels,  38  Kan.  1, 10  (15  Pac.  911); 
Hall  V.  Stevenson,  19  Or.  153  (20  Am.  St.  Rep.  803,  23 
Pac.  887),  is  not  in  confiict  with  this  proposition,  because 
— First,  it  was  not  a  collateral  attack ;  and,  second,  the 
return  of  the  sheriff  was  held  insufficient  because  it  did 
not  show  that  the  person  to  whom  the  copy  of  the  writ 
was  delivered  was  an  occupant  of  the  premises  sought  to 
be  attached,  or  that  the  place  where  it  was  posted  was  a 
conspicuous  place  on  the  premises.  There  is  no  holding 
or  intimation  in  the  opinion  that  when  a  sheriff  levies 
upon  real  property  by  leaving  a  notice  in  a  conspicuous 
place  thereon  his  return  must  show  the  particular  place 
where  he  left  the  copy  of  the  writ,  or  that  it  would  not 
be  sufficient  in  such  a  return  for  him  to  certify  that  he 
left  it  in  a  conspicuous  place. 

8.     Again,  it  is  claimed  that  the  return  under  consid- 
eration is  insufficient  because  it  does  not  state  that  the 
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land  attached  was  the  property  of  the  defendants  in  the 
writ.  There  is  some  apparent  conflict  in  the  authorities 
as  to  the  effect  of  the  omission  of  such  a  statement  from 
an  officer's  return  on  a  writ  of  attachment,  and  some  of 
the  earlier  cases  hold  that  it  would  be  fatal  to  the  attach- 
ment ;  but  the  decided  weight  of  authority,  as  well  as 
reason,  seems  to  be  that  such  a  statement  is  not  neces- 
sary to  its  validity,  or  to  the  jurisdiction  of  the  court 
over  the  res,  the  presumption  being  that  the  officer 
obeyed  the  mandates  of  his  writ,  and,  when  he  returned 
it  with  a  certificate  that  in  pursuance  thereof  he  attached 
certain  property,  it  is  to  be  presumed  that  it  belonged  to 
the  defendants  in  the  writ,  because  he  had  no  authority 
to  attach  the  property  of  any  one  else  :  Drake',  Attachm. 
§§207,208;    Waples,  Attachm.  §  314. 

9.  The  claim  is  also  made  that  the  return  does  not 
show  that  the  premises  were  unoccupied  at  the  time  they 
were  attached.  The  statute  requires  an  attfachment  of 
real  property  to  be  made  by  leaving  with  the  occupant, 
if  there  be  one,  a  copy  of  the  writ,  and,  if  not,  by  leaving 
it  in  a  conspicuous  place  thereon.  The  language  of  the 
return  under  consideration  is  that  there  was  "no  occu- 
pant thereof  on  the  premises"  when  the  writ  was  served, 
and  counsel  argues  that  this  is,  in  effect,  a  statement  that 
the  premises*  were  actually  occupied,  but  the  occupant 
was  temporarily  absent  at  the  time  of  the  officer's  visit. 
In  view  of  the  presumptions  which  always  come  to  the 
aid  of  an  imperfect  or  indefinite  return  of  an  officer,  the 
construction  of  the  return  given  by  counsel  is,  in  our 
opinion,  untenable. 

10.  But,  if  it  is  sound,  there  is  authority  for  holding 
that  under  the  statute  a  valid  attachment  of  real  property 
may  be  made  by  leaving  a  copy  of  the  writ  in  a  conspic- 
uous place  thereon,  if  the  officer,  at  the  time  of  visiting 
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the  land  for  the  purpose  of  attaching  it,  cannot  find  any 
one  visibly  occupying  the  same  :  Davis  v.  Baker ^  72  Gal. 
494  (14  Pac.  102). 

11.  Another  objection  to  the  sufficiency  of  the  attach- 
ment is  that  the  sheriff  certifies  that  he  made  it  by 
"posting"  a  copy  of  the  writ  in  a  conspicuous  place  on 
the  premises,  while  the  statute  provides  that  real  prop- 
erty shall  be  attached  by  * 'leaving"  a  copy  of  the  writ 
in  such  a  place.  But,  in  our  opinion,  when  an  officer 
certifies  that  in  the  discharge  of  a  duty  requiring  him  to 
leave  a  copy  of  a  writ  or  other  paper  he  performed  such 
duty  by  posting  the  writ  or  paper,  it  is  but  reasonable 
to  conclude  in  a  collateral  proceeding  that  he  left  it  so 
posted,  and  thus  complied  -vyith  the  requirements  of  the 
statute:  Leivis  v.  Quinker,  2  Mete.  (Ky.)  284,  287.  In 
support  of  the  position  of  counsel,  we  are  cited  to  Lewis 
V.  Botkin,  4  W.  Va.  533,  and  to  Matteson  v.  Smith,  37 
Wis.  333  ;  Hall  v.  Graham,  49  Wis.  553  (5  N.  W,  943) , 
and  Wilki7ison  v.  Bayley,  71  Wis.  131  (36  N.  W.  836). 
These  cases  are  not  only  direct  attacks  made  in  an  appel- 
late court  upon  the  return  of  an  officer,  but  they  are 
based  upon  statutes  entirely  different  from  ours,  and  the 
decisions  are  expressly  put  upon  the  peculiar  wordings 
of  the  statute.  Thus,  for  example,  in  Letvis  y.Botkin, 
the  statute  requires  the  officer  to  "leave  a  copy  posted  at 
the  front  door  of  the  place  of  abode  of  the  defendant," 
and  he  returned  that  service  was  made  by  "posting  an 
office  copy  hereof  on  the  front  door."  On  a  motion  to 
quash,  the  return  was  held  insufficient  because  it  must 
be  presumed  that  the  legislature  meant  something  more 
than  mere  posting  by  requiring  the  copy  to  be  left  posted, 
and  that,  in  view  of  this  provision  of  the  statute,  it 
could  be  true  that  the  officer  posted  the  copy,  and  yet 
not  be  true  that  he  left  it  posted ;  but  the  court  did  not 
hold  that,  in  the  absence  of  such  a  statutory  require- 
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ment,  a  court  might  not  reasonably  conclude  from  the 
certificate  of  an  officer  that  he  posted  a  notice  at  a  cer- 
tain place  that  he  left  it  so  posted.  The  Wisconsin  cases 
are  based  upon  either  a  rule  of  couH  having  the  force 
and  eflFect  of  a  statute,  or  of  a  statute  requiring  proof  of 
service  to  show  that  a  copy  of  the  summons  was  left 
with  the  defendant,  as  well  as  delivered  to  him ;  and 
therefore  it  was  held  on  appeal  that  a  return  which  did 
not  so  state  was  insufficient. 

12.  It  is  next  claimed  that  the  orders  for  publication 
of  the  summons  in  the  actions  brought  against  the  Rich- 
ardsons  are  void  because  (1)  the  affidavits  upon  which 
they  are  based  did  not  tend  to  show  that  any  diligence 
had  been  used  to  find  the  defendants  in  this  state,  or 
that  they,  or  either  of  them,  had  property  therein  ;  (2) 
no  legal  proof  was  made' that  the  defendants  could  not 
be  served  in  Multnomah  County  ;  and  (3)  the  orders  for 
publication  do  not  direct  that  a  copy  of  the  summons 
and  complaint  be  deposited  in  the  postoffice,  as  required 
by  Section  57,  HilPs  Ann.  Laws,  ''forthwith."  The  affi- 
davits for  publication,  after  reciting  the  facts  constitut- 
ing plaintiff's  cause  of  action,  allege  the  commencement 
of  the  actions,  the  filing  of  the  necessary  affidavits  and 
bonds  for  writs  of  attachment,  the  issuance  thereof,  and 
that  ''the  same  was,  on  the  twenty-second  day  of  April, 
1894,  duly  executed  by  levying  upon,  and  the  attach- 
ment of,  certain  real  estate  of  the  defendants  in  Benton 
County,  Oregon  ;  that  said  attachment  has  not  been  dis- 
solved or  discharged  ;  that  the  defendants  are,  and  each 
of  them  is,  a  nonresident  of  the  State  of  Oregon,  and 
are,  and  each  of  them  is,  a  resident  of  the  State  of  Wash- 
ington ;  and  they  are  now,  and  each  of  them  now  is, 
without  the  State  of  Oregon,  and  cannot  be  found  within 
said  state,  even  after  diligent  search  ;  and  affiant  there- 
fore avers  that  personal  service  of  summons  cannot  be 
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made  upon  defendants,  or  either  of  tliem,  within  the 
Stat^  of  Oregon."  Under  the  ruling  in  Pike  v.  Kennedy^ 
15  Or.  420  (15  Pac.  637) ,  these  averments  are  sufficient 
to  sustain  the  order  for  publication  on  a  collateral  attack. 
In  the  case  referred  to  the  affidavit  stated  that  the  defend- 
ants, to  secure  the  payment  of  a  promissory  note,  exe- 
cuted a  mortgage  on  certain  real  property  in  the  City  of 
Portland,  Multnomah  County,  Oregon,  and  this  was  held 
a  sufficient  allegation  that  they  did  have  property  within 
the  state.  In  the  case  at  bar  the  statement  is  that  cer- 
tain real  property  of  the  defendants  in  Benton  County, 
Oregon,  had  been  theretofore  attached,  and  this  is  obvi- 
ously a  more  positive  showing  that  defendants  have 
property  in  the  state  than  the  one  held  good  in  Pike  v. 
Kennedy. 

13.  So,  also,  in  the  latter  case,  it  was  averred  that 
personal  service  could  not  be  made  upon  the  defendants 
in  this  state,  for  the  reason  that  they  had  departed  there- 
from, *'and  now  reside  at  Walla  Walla,  in  the  Territory 
of  Washington,"  which  was  not  absolutely  inconsistent 
with  their  actually  being  within  the  state  at  the  time ; 
while  in  the  affidavits  under  consideration  the  statement 
is  that  the  defendants  not  only  reside  in  the  State  of 
Washington,  but  there  is  a  positive  statement  that  at  the 
time  of  making  the  affidavits  they  were  not  within  the 
State  of  Oregon,  and  in  this  regard  the  showing  is  also 
more  positive  than  the  affidavit  in  Pike  v.  Kennedy. 

14.  Again,  it  is  claimed  that  a  valid  order  for  service 
by  publication  can  be  made  only  after  a  summons  has 
been  placed  in  the  hands  of  the  sheriff,  and  returned, 
'*Not  found."  But  we  find  no  such  provision  in  the 
statute.  It  provides  (section  56)  that  when  service  of 
the  summons  cannot  be  made  as  prescribed  in  the  last 
preceding  section,  '*and  the  defendant,  after  due  dili- 
gence, cannot  be  found  within  the  state,  and  when  that 
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fact  appears  by  affidavit  to  the  satisfaction  of  the  court 
or  judge  thereof,  *  *  *  and  it  also  appears  that  a 
cause  of  action  exists  against  the  defendant,  or  that  he 
is  a  proper  party  to  an  action  relating  to  real  property  in 
this  state, — ^the  court  or  judge  *  *  *  shall  grant  an 
order  that  the  service  be  made  by  publication  of  a  sum- 
mons" in  certain  designated  cases.  This  section  pro- 
vides when  service  may  be  made  by  publication,  and 
how  the  necessary  jurisdictional  facts  for  an  order  to  that 
effect  shall  be  made  to  appear.  It  does  not  provide  that 
before  making  the  order  it  shall  appear  from  the  return 
of  the  sheriff  that  the  defendant  cannot  be  found,  but 
that  it  shall  so  appear  by  affidavit  to  the  satisfaction  of 
the  court  or  judge  thereof ;  and,  when  the  requisite  facts 
thus  appear,  the  court  has  jurisdiction  to  make  the 
order :  GoodaU  v.  Coffee,  24  Or.  346,  354  (33  Pac.  990). 
The  method  of  service  by  publication  is  statutory,  and  it 
is  sufficient  when  the  requirements  of  the  statute,  what- 
ever they  are,  have  been  complied  with.  It  is  claimed 
by  counsel,  however,  that  the  only  legal  evidence  of  the 
fact  that  service  of  the  summons  cannot  be  made  as  pro- 
vided **in  the  last  preceding  section"  is  a  return  of  the 
sheriff  to  that  effect.  In  support  of  this  contention  he 
cites  Section  59,  Hill's  Ann.  Laws,  which  provides 
"Whenever  it  shall  appear  by  the  return  of  the  sheriff, 
his  deputy,  or  the  person  appointed  to  serve  the  sum- 
mons, that  the  defendant  is  not  found,  the  plaintiff  may 
deliver  another  summons  to  be  served,  and  so  on  until 
service  be  had ;  or  the  plaintiff  may  proceed  by  publi- 
cation as  in  this  title  provided,  at  his  election."  But, 
as  we  view  it,  this  section  has  no  bearing  whatever  on 
the  question  under  consideration.  It  simply  gives  to  the 
plaintiff  the  right  to  issue  an  alias  summons,  or  proceed 
by  publication,  as  he  may  elect,  whenever  it  appears  by 
the  return  of  the  sheriff  or  deputy  that  the  defendant  is 
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not  found ;  but  it  does  not  undertake  to  provide  what 
the  method  of  procedure  shall  be  in  case  the  plaintiff 
elects  to  proceed  by  publication.  That  is  elsewhere  pro- 
vided in  the  statute. 

15.  The  next  objection  is  that,  although  the  order 
for  publication  of  the  summons  directs  that  a  copy  of 
the  complaint  and  summons  be  deposited  in  the  post- 
oflBce,  addressed  to  the  defendants  at  their  place  of 
residence,  it  does  not  order  such  deposit  to  be  made 
* 'forthwith,"  as  the  statute  (section  57)  requires.  The 
omission  of  the  word  '* forthwith"  from  such  an  order, 
although  required  by  the  statute,  is  not  regarded,  on 
collateral  attack,  as  fatal  to  the  proceedings,  when  it 
appears  that  the  copies  were  in  fact  mailed  within  a  rea- 
sonable time  after  the  date  of  the  order :  Lyon  v.  Com- 
atock,  9  Iowa,  306 ;  Anderson  v.  Goff,  72  Cal.  65  (1  Am. 
St.  Rep.  34,  13  Pac.  73). 

16.  It  is  claimed,  however,  that  the  deposit  in  this 
case  was  not  so  made.  The  order  for  publication  is 
dated  July  13,  and  the  publication  was  had  in  the  first 
issue  thereafter  of  the  newspaper  in  which  it  was  di- 
rected to  be  made, — on  the  twentieth, — and  copies  of  the 
complaint  and  summons  mailed  to  the  defendants  on  the 
same  day ;  and,  in  our  opinion,  this  was  a  substantial 
compliance  with  the  requirements  of  the  statute,  and 
was  not  such  a  delay  as  to  oust  the  court  of  the  jurisdic- 
tion otherwise  rightfully  obtained.  The  object  to  be 
accomplished  by  such  a  deposit  in  the  postofl&ce,  where 
the  residence  of  the  defendant  is  known,  is  to  give  him 
such  notice,  in  connection  with  the  publication  itself,  as 
will  inform  him  that  the  suit  is  pending,  so  that  he  may 
have  an  opportunity  to  appear  and  defend,  if  he  so  de- 
sires ;  and  this  purpose  is  served,  it  seems  to  us,  when 
the  deposit  is  made  in  the  postoffice  as  early  as  the  first 
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publication,  if  such  publication  itself  is  made  within  a 
reasonable  time  after  the  date  of  the  order. 

17.  It  is  also  claimed  that  the  proof  of  publication 
and  of  the  mailing  is  insuflBcient  to  sustain  the  judgment 
because  (1)  such  proof  is  not  attached  to  or  indorsed  on 
the  original  summons ;  (2)  the  deposit  in  the  postoffice 
was  not  made  by  the  sheriff  or  his  deputy,  or  by  a  person 
specially  appointed  by  him  or  the  court,  but  by  an  unof- 
ficial person  ;  and  the  affidavit  in  proof  of  such  deposit 
does  not  show  that  a  copy  of  the  summons  required  to 
be  published. was  deposited,  or  that  such  copy  was  certi- 
fied to.  But  these  objections  are  each  without  merit. 
There  is  no  principle  of  law  rendering  a  judgment 
invalid  on  collateral  attack  simply  because  the  proof  of 
service  of  the  summons  is  not  annexed  to  or  indorsed  on 
the  summons  itself. 

18.  Nor  are  we  advised  of  any  provision  of  the  stat- 
ute which  requires  the  proof  of  a  deposit  of  the  com- 
plaint and  summons  in  the  postoffice,  in  pursuance  of  an 
order  for  service  by  publication,  to  be  made  by  the 
sheriff  or  his  deputy,  or  a  person  specially  appointed  for 
that  p\irpose,  or  that  the  copy  of  the  summons  so  depos- 
ited should  be  certified  to  by  any  one.  Section  54  of  the 
statute  designates  the  person  by  whom  service  of  the 
summons  shall  be  made  when  the  defendant  is  found  in 
the  state,  but  it  has  no  reference,  as  we  interpret  it,  to 
the  method  of  service  by  publication.  In  the  latter  case 
the  law  requires  a  copy  of  the  complaint  and  summons 
to  be  deposited  in  the  postoffice,  directed  to  the  defend- 
ant, if  his  residence  is  known  to  the  party  making  the 
application,  or  can  with  reasonable  diligence  be  ascer- 
tained (section  57)  ;  but  there  is  no  provision  that  such 
deposit  shall  be  made  by  any  particular  officer  or  person, 
and,  in  our  opinion,  it  is  sufficient  if  made  by  any  adult 
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person  competent  to  make  the  required  proof  thereof, 
except,  probably,  the  party  himself. 

19.  It  is  also  insisted  that  the  judgment  is  void  be- 
cause the  original  summons  does  not  appear  in  the  judg- 
ment roll.  But  there  is  likewise  no  merit  in  this  objec- 
tion. The  proof  of  publication,  as  well  as  the  findings 
and  recitals  in  the  judgment  of  the  court,  shows  that 
such  a  summons  was,  in  fact,  issued,  and  its  omission 
from  the  judgment  roll  is,  therefore,  of  no  consequence 
at  this  time. 

20.  And,  finally,  it  is  contended  that  the  judgments 
upon  which  this  suit  was  brought  are  void  because  the 
attached  property  had  been  transferred  by  the  Richard- 
sons  to  their  co-defendants  before  the  commencement  of 
the  several  actions  at  law,  and  hence  it  is  claimed  that 
they  had  no  interest  therein  which  could  be  seized  on 
attachment,  and  so  the  court  did  not  obtain  jurisdiction 
to  render  any  judgment  whatever.  A  sufficient  answer 
to  this  position  is  that  the  complaint  in  this  suit  avers 
that  such  transfer  was  made  for  the  purpose  of  defraud- 
ing creditors,  and  as  to  the  plaintiff  it  is,  therefore,  only 
an  apparent,  and  not  a  real  transfer.  As  to  it,  the  land 
still  belonged  to  the  fraudulent  grantor,  and  was  as  much 
subject  to  attachment  as  though  the  fraudulent  deed  had 
never  been  made  :  Waples,  Attachm.  §  249  ;  Mulockv. 
Wilso7i,  19  Colo.  296  (35  Pac.  532);  Keene  v.  Sallenbach, 
15  Neb.  200  (18  N.  W.  75);  Williams  v.  Michenor,  11  N. 
J.  Eq.  520;  Greenway  v.  Thomas,  14  111.  271;  Dewey 
V.  Eckert,  62  111.  218. 

Having  thus  disposed  of  the  numerous  objections  to  the 
validity  of  the  judgments  upon  which  this  suit  is  based, 
the  only  remaining  question  is  one  of  fact  to  be  deter- 
mined from  the  testimony.  The  court  below  found  that 
the  conveyance  from  the  Richardsons  to  their  minor 
children  was  fraudulent  and  void  as  to  the  plaintiff,  and 
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this  conclusion  is,  in  our  opinion,  fully  supported  by  the 
testimony.  -It  is  unnecessary  to  state  the  facts  disclosed 
by  the  evidence  in  detail.  It  is  sufficient  that  at  and 
prior  to  the  time  of  the  conveyance  in  question  the  de- 
fendants Richardson  were  indebted  to  the  plaintiff  in  the 
aggregate  sum  of  more  than  $8,000,  and  to  other  parties 
in  large  sums,  and  were  wholly  insolvent ;  that  before 
the  date  of  the  conveyance  they  were  called  upon  by 
plaintiflF  to  either  pay  or  secure  the  indebtedness  due  it, 
and  several  conferences  had  been  had  between  them  and 
the  officers  of  the  bank  in  regard  to  the  matter,  during 
which  the  question  of  securing  the  indebtedness  by  a 
mortgage  on  the  Oregon  land  was  considered.  While 
these  negotiations  were  in  progress,  and  while  ^the  bank 
was  relying  upon  their  honesty  and  good  faith,  they 
secretly  conveyed  their  personal  property  in  Washington 
to  one  of  their  hired  men,  a  part  of  the  stated  considera- 
tion being  wages  alleged  to  be  due  him,  took  his  note  for 
the  balance,  and  transferred  it  to  one  of  their  creditors ; 
and  also  conveyed  the  Oregon  land  to  their  three  minor 
children,  the  eldest  of  whom  was  at  the  time  eighteen 
years  of  age,  and  the  youngest  ten,  for  the  evident  pur- 
pose, as  we  read  the  testimony,  of  preventing  its  seizure 
by  their  creditors. 

It  is  true,  the  answer  alleges,  and  the  defendants  A.  C. 
and  Laura  R.  Richardson  undertook  to  claim,  that  the 
conveyance  was  made  to  their  children  in  payment  and 
satisfaction  of  a  debt  due  them.  The  evidence  which 
they  offer  in  support  of  this  defense  is  that  in  1881  they 
received  from  the  grandmother  of  the  children  three 
hogs  of  uncertain  pedigree,  but  of  the  alleged  value  of 
$500,  in  trust  under  an  agreement  to  care  for  them,  and 
to  account  to  the  children  for  their  increase,  and  the 
product  thereof,  whenever  the  grandmother  should  call 
upon  them  to  do  so ;    that  at  or  about  the  time  of  the 
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conveyance  iil  question  they  were  called  upon  to  render 
an' account  of  their  trust,  and  upon  such  accounting  it 
was  found  they  were  indebted  to  their  children  in  the 
sum  of  $10,415.66,  and  upon  demand  of  the  grand- 
mother the  conveyance  was  made  in  payment  thereof. 
When  it  is  remembered  that  this  conveyance  was  made 
at  a  time  when  the  defendants  were  insolvent,  were  being 
pressed  by  their  creditors,  and  that  the  evidence  discloses 
that  the  property  received,  from  the  children's  grand- 
mother, if  any,  was  used,  managed,  controlled,  handled, 
and  disposed  of  by  the  Richardsons  at  their  pleasure ; 
that  no  account  whatever  was  kept  in  reference  thereto, 
and  no  witness  in  the  case  has  been  able  to  give  even 
approximately  the  several  items  going  to  make  up  the 
aggregate  sum  of  $10,000 ;  and  the  further  fact  that 
one  of  the  grantees  in  the  conveyance  was  not  born  until 
lafter  the  creation  of  such  alleged  trust, — it  will  be  ap- 
parent that  this  defense,  and  the  evidence  in  support  of 
it,  do  not  appeal  very  strongly  to  a  court  of  equity. 

21.  The  conveyance,  and  the  circumstances  under 
which  it  was  made,  bear  the  semblance  of  an  attempt  to 
cover  up  the  property,  and  it  was,  therefore,  the  defend- 
ant's duty  to  show  that  it  was  made  in  good  faith,  and 
for  a  valuable  consideration.  Under  such  circumstances 
the  defendants  ought  to  be  able  to  point  out  definitely 
the  various  items  going  to  make  up  the  alleged  indebt- 
edness. As  said  by  Mr.  Justice  Thayer  in  Marks  v. 
Crow,  14  Or.  382  (13  Pac.  55) :  "Any  other  rule,  where 
property  has  been  shifted  from  one  member  of  a  family 
to  another,  and  creditors  left  unprovided  for,  would  lead 
to  the  most  flagrant  frauds.  The  creditors  could  not 
show  that  the  indebtedness  claimed  to  be  the  considera- 
tion of  the  transfer  did  not  exist.  They  could  do  no 
more  than  to  inquire  when  and  under  what  circumstances 
it  was  created  ;    and,  unless  the  recipient  of  the  property 
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could  give  a  clear  and  precise  account  of  the  items  con- 
stituting it,  they  should  have  the  right  to  ask  the  court 
to  infer  that  it  was  a  sham  and  pretense ;  otherwise 
property  might  be  put  beyond  the  reach  of  creditors 
with  impunity."  Fraudulent  intent  is  a  question  of 
fact,  but  it  is  agreed  that  it  may  be  inferred  from  the 
facts  and  circumstances  surrounding  the  transaction.  It 
sometimes  —  and  often,  indeed — happens  that  the  sur- 
rounding circumstances  quite  as  satisfactorily  explain 
the  true  inwardness  of  the  transaction,  and  import 
knowledge  of  its  object  or  of  the  intended  fraud,  as  any 
other  character  of  testimony.  It  follows  that  the  decree 
of  the  court  below  must  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 

Decided  27  March;  rehearing  denied  24  April,  1899. 
MCCORNACK  t'.  SAIii:M  RAILWAY  COMPANY. 

[56  Pac.  1Q22.] 

Insolvency— Preferred  Cl aim  — Operating  Expense.*— A  claim  for  the 
purcbaHe  price  of  apparatus  and  appliances  furnished  to  a  street  railway 
company  which  enhanced  the  value  of  its  property,  but  were  not  necessary 
to  keep  the  enterprise  a  going  concern,  is  not  entitled,  after  the  apix)lntment 
of  a  receiver  for  the  company,  to  a  preference  over  a  prior  mortgage.  The  test 
of  preferabillty  is  the  actual  necessity  for  the  article  furnished;  if  the  mort- 
gaged property  could  not  be  safely  used  without  it,  there  is  a  preference  for  its 
price,  othewise  not. 

Idem- Back  Claims.- A  receiver  appointed  in  a  suit  to  foreclose  a  mortgage  on 
the  property  of  a  corporation  who  is  directed  to  take  into  his  possession  and 
control  all  its  property,  and  to  pay  all  current  expenses  incident  to  the  ad- 
ministration of  his  trust,  and  to  the  condition  and  operation  of  the  business 
of  the  corix)ration  trom.  time  to  time  as  it  arises  and  accrues,  is  not  thereby 
required  to  pay  a  claim  which  accrued  prior  to  his  appointment,  and  which 
is  not  entitled  to  preference  over  the  mortgage  creditors. 

*N0TE.— With  the  case  of  Oreen  v.  Ckxist  Line  R.  R.  Co.,  54  Am.  St.  Rep.  at  pp. 
40(M38.  is  a  monograph  entitled  "Claims  Which  Take  Precedence  Over  Mortgages 
of  Railways  and  Like  Property." 

On  the  point  of  allowing  preferential  payment  of  Operating  Expenses  and 
Back  Claims,  see  54  Am.  St.  Rep.  pp.  405-418,  and  as  to  Construction  Claims,  Mar 
chinery,  etc.,  see  pp.  415-418, 420. 

For  a  presentation  of  the  applicability  of  this  rule  to  Private  Corporations, 
see  54  Am.  St.  Rep.  p.  432. 

As  to  whether  Judgments  for  Personal  Injuries  recovered  against  a  corpora- 
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From  Marion  :     Henry  H.  Hewitt,  Judge. 

Suit  by  E.  P.  McCornack,  trustee,  against  the  Salem 
Consolidated  Street  Railway  Company  to  foreclose  a 
mortgage,  in  which  A.  R.  Heintz  &  Co.  intervened.  The 
defendant,  the  Salem  Consolidated  Street  Railway  Com- 
pany, is  a  corporation  organized  under  the  laws  of  Ore- 
gon, for  the  purpose,  among  others,  of  operating  a  street 
railway,  and  of  supplying  light  and  electric  power 
through  and  by  means  of  electrical  appliances.  Having 
made  default  in  the  payment  of  its  indebtednes  to  plain- 
tiff, suit  was  instituted  to  foreclose  the  mortgage  given 
on  its  entire  property  to  secure  the  same,  and  on  Decem- 
ber 4,  1895,  F.  R.  Anson  was  appointed  receiver  of  said 
property.  On  May  6, 1896,  A.  R.  Heintz  &  Co.,  by  leave 
of  the  court,  intervened  and  filed  their  petition,  wherein, 
after  showing  the  existence  of  plaintiff's  mortgage  and 
the  execution  of  a  prior  mortgage  to  the  Northwest  Loan 
&  Trust  Company,  both  for  the  security  of  bona  fide  in- 
debtedness, it  is  alleged,  in  substance,  that  on  January 
17,  1894,  the  petitioners  entered  into  a  contract  with  the 
railway  company,  in  pursuance  of  which  they  furnished 
it  with  two  Armstrong  heaters,  purifiers  and  condensers 
complete,  and  one  water  tank  ;  that,  on  May  19,  1894, 
they  entered  into  a  modified  agreement  touching  the  same 
matter,  whereby,  after  reciting,  among  other  things,  that 
whereas,  it  had  been  guaranteed  that  the  use  of  such 
apparatus  and  appliances  would  result  in  a  saving  of 
$135  per  month  in  fuel  required  for  the  operation  of  the 
railway  company's  plant,  and  after  trial  thereof  it  had 
been  demonstrated  that  the  use  of  the  same  saved  only 


tlon  prior  to  the  appointment  of  a  receiver  at  the  instance  of  unpaid  mortgagees 
will  take  precedence  over  the  mortgage,  see  St.  LouU  Tnttt  Cb.  v.  Riley^  90  L.  R. 
A.  4«J  (70  Fed.  32, 16  C.  C.  A.  610)  and  Green  v.  Coast  Line  B.  JJ.  Cb.,  38  L.  R.  A.  808, 
M  Am.  St.  Rep.  at  pp.  425-120.— Reporter. 
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$30  per  month,  it  was  agreed  that  the  railway  company 
should  pay  to  said  Heintz  &  Co.,  in  full  settlement  for 
such  apparatus,  the  sum  of  $33.33  per  month,  until  $800, 
the  contract  price  therefor,  was  fully  paid,  the  first  pay- 
ment to  be  made  May  26,  1894 ;  that  payments  were 
made  in  pursuance  of  such  agreement  to  and  inclusive 
of  April  26,  1895,  but  none  others,  and  that  there  was 
then  due  the  sum  of  $330.30  ;  and  that,  pursuant  to  its 
terms,  another  payment  would  fall  due  March  17,  1896, 
and  a  like  sum  on  the  seventeenth  day  of  April,  1896. 
It  is  further  averred  that  the  apparatus  so  furnished  has 
greatly  increased  the  value  of  the  mortgaged  property, 
and  thereby  added  to  the  security  of  the  mortgagees ; 
that  the  amount  of  saving  to  the  railway  company  by  the 
use  of  such  appliances  and  apparatus  is  and  was  greater 
than  the  sum  mentioned  in  the  contract,  and  that  the 
sum  now  due  the  petitioners  as  aforesaid  has  been  actu- 
ally earned  by  the  employment  of  said  apparatus  ;  that 
the  mortgages,  and  each  of  them,  were  made  with  the 
view  of  the  continued  operation  of  said  street  railway 
company  in  the  ordinary  course  of  business,  and  that 
said  company  has  continuously  employed  said  apparatus 
in  the  operation  of  its  road  and  plant ;  that  at  the  time 
of  the  appointment  of  the  receiver  the  roadbed  and  other 
equipment  of  the  railway  company  were  in  poor  and 
depreciated  condition ;  that  the  receiver  has  since  ex- 
pended from  the  current  earnings  of  said  company,  in 
permanent  improvements  and  betterments,  placing  new 
poles  for  electric  wires,  and  laying  new  ties  and  rails,  the 
sum  of  $3,000  ;  that  said  improvements  and  betterments, 
and  said  expenditures  therefor,  were  necessary  to  the 
continued  and  safe  operation  of  said  street  railway  lines, 
and  those  portions  of  said  railway  equipment  so  improved 
are  now,  by  reason  thereof,  in  good,  serviceable,  and 
complete  condition  ;   and  that,  by  reason  of  the  premises, 

84  Ob.- 85. 
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petitioners  have  and  are  entitled  to  a  prior  equitable  lien 
upon  all  the  property  of  the  said  railway  company,  prior 
in  right  to  the  lien  of  said  mortgages,  or  either  of  them, 
which  in  equity  and  justice  should  be  fully  paid  and  dis- 
charged in  preference  to  the  payment  of  said  mortgages. 
A  demurrer  was  interposed  by  the  plaintiff,  on  the  ground 
that  the  petition  does  not  state  facts  sufficient  upon  which 
to  base  the  relief  sought,  which,  being  sustained,  and  a 
decree  dismissing  the  petition  entered,  Heintz  &  Co.  ap- 
peal. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Whalley  &  Muir,  with  an  oral  argument  by  Mr.  Williavi 
T.  Muir. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  George  G.  Binglmm. 

Mr.  Chief  Justice  Wolverton,  after  stating  the  facts, 
delivered  the  opinion. 

We  assume  at  the  outset,  as  it  seems  to  have  been 
conceded  by  the  parties  to  this  controversy,  that  defend- 
ant corporation  and  its  mortgagees  holding  liens  upon 
its  franchises  and  property,  are  subject  to  rules  and  reg- 
ulations like  those  governing  the  management,  control, 
and  disposal  of  the  property  and  assets  of  companies 
and  corporations  engaged  in  the  operation  of  ordinary 
railroads,  with  quasi  public  functions  to  perform.  It  has 
become  a  settled  principle  under  the  authorities  that 
where  a  mortgage  is  taken  upon  the  property,  and  even 
upon  the  earnings,  of  such  a  corporation  it  is  implied, 
from  the  nature  of  the  business  in  which  the  concern  is 
engaged,  and  the  usual  and  ordinary  management  and 
conduct  of  such  business,  that  the  current  earnings  of 
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the  enterprise  shall  be  first  applied  to  the  payment  of 
the  current  operating  expenses,  such  as  for  labor  and 
supplies,  and  for  necessary  equipments  and  improve- 
ments of  the  mortgaged  property,  and  that  the  balance 
only,  usually  termed  the  "net  earnings,"  shall  be  applied 
in  payment  of  the  mortgage  indebtedness.  In  the  lan- 
guage of  Chief  Justice  Waite,  in  Fosdick  v.  Schall,  99 
U.  S.  235,  252,  "every  railroad  mortgagee,  in  accepting 
his  security,  impliedly  agrees  that  the  current  debts 
made  in  the  ordinary  course  of  business  shall  be  paid 
from  the  current  receipts  before  he  has  any  claim  upon 
the  income."  This  doctrine  rests  upon  the  ground  that 
the  maintenance  of  the  road  and  the  prosecution  of  its 
business  are  essential  to  the  preservation  of  the  mort- 
gage security.  The  primary  object  is  to  keep  the  enter- 
prise a  going  concern,  from  considerations  of  both  public 
and  private  interest.  Its  application  is  concisely  stated 
by  Thayer,  Circuit  Judge,  in  Central  Trust  Co.  v.  Clark, 
26  C.  C.  A.  397  (81  Fed.  269).  He  says:  "In  a  suit 
brought  to  foreclose  a  mortgage  lien  upon  the  property 
of  a  quasi  public  corporation,  it  is  competent  for  a  court 
of  equity  to  award  a  preference  to  a  claim  for  property 
supplied  or  services  rendered  to  such  corporation,  wlien 
it  appears  that  the  property  so  supplied  or  the  services 
rendered  were  necessary  to  enable  the  company  to  dis- 
charge its  public  obligations  and  remain  a  going  concern, 
and  when  it  is  evident  that  the  property  or  services  in 
question  enhanced  the  value  of  the  mortgaged  property, 
and  thereby  inured  to  the  benefit  of  the  mortgagees." 
The  management  of  such  a  concern,  whether  in  the 
hands  of  its  promoters  or  in  those  of  a  receiver,  is  charged 
with  the  duty  of  so  marshaling  the  funds  arising  from 
current  earnings  as  to  apply  them  in  accordance  Avith 
the  relative  equities  of  the  preferred  creditors  and  the 
mortgagee ;    and  if,  through  regard  for  mere  conven- 
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ience,  something  is  taken  from  the  fund  and  paid  to  the 
mortgage  creditor,  when  as  of  right  it  belongs  to  and 
should  have  been  paid  to  the  preferred  creditor,  it  is  not 
considered  inequitable,  unless  the  claim  has  become 
stale,  to  require  that  the  preferred  creditor  shall  be  paid 
from  the  future  current  receipts,  or  from  the  proceeds  of 
the  sale  of  the  mortgaged  property.  Simonton,  Circuit 
Judge,  in  Southern  Ry.  Co.  v.  Carnegie  Steel  Co.,  22  C.  C. 
A.  289  (76  Fed.  492),  pertinently  states  the  rule  as  fol- 
lows: "If,  through  inadvertence,  or  by  intention,  or 
from  any  other  cause,  any  portion  of  the  earnings  has 
been  applied  to  interest  or  dividends,  or  to  the  perma- 
nent improvement  of  or  addition  to  the  property,  leav- 
ing unpaid  debts  incurred  for  things  necessary  to  keep  it 
a  going  concern,  this  is  a  diversion  which  the  court, 
while  aiding  the  mortgage  creditor,  will  first  correct."* 
It  is  from  considerations  of  this  nature  that  the  courts 
are  induced  to  require,  as  a  condition  of  the  appoint- 
ment of  a  receiver,  that  the  mortgagee  shall  consent  to 
the  payment  of  such  equitable  demands  as  are  outstand- 
ing against  the  company,  which  have  accrued  within  a 
reasonable  space  of  time  prior  to  the  receivership,  and, 
even  in  cases  where  the  condition  is  not  primarily  im- 
posed, to  require  that  the  receiver  shall  adjust  the  cur- 
rent receipt  fund  in  accordance  with  the  equities  thus  to 
be  ascertained,  and,  under  certain  conditions,  reimburse 
the  preferred  creditor  from  the  corpus  of  the  estate,  and 
to  that  extent  displace  the  mortgage.  In  further  support 
of  these  observations,  see  Bound  v.  South  Carolina  Ry. 
Co.,  7  C.  C.  A.  322,  58  Fed.  473  ;  National  Bank  of  Au- 
gusta V.  Carolina,  K.  &  W.  R.   Co.,  63  Fed.  25  ;    Thomas 


4^0TK.— This  case  has  now  been  affirmed  on  appeal,  and  claim  of  the  Steel 
Company  given  a  preference:    Southern  Ry.  Ob.  v.  Oamegie  Steel  Oo.^  175  U.  8. 

(20  Sup.  Ct.  Rep.  847).    See  also,  on  the  same  point,  Lackaufanna  Iron  Cb. 

V.  Farmera'  Loan  Cb.,  175  U.  8. (20  Sup.  Ct.  Rep.  863),  andJtfarj^tond  Steel  Q>. 

V.  Oettyaburg  JElectric  Ry,  Cb.,  99  Fed.  Rep.  150.— Repobteb. 
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V.  Peoria,  etc,  Ry.  Co,,  36  Fed.  808  ;  Wood  v.  New  York  & 
N.  E.  R.  R.  Co.,  70  Fed.  741 ;  Hale  v.  Frost,  99  U.  S. 
389;  Miltenberger  v.  Logansport  R.  R.  Co.,  106  U.  S. 
286  (1  Sup.  Ct.  140)  ;  Thomas  v.  Westerii  Car  Co.,  149 
U.  S.  95  (13  Sup.  Ct.  824),  It  is  often  a  difficult  matter 
to  determine  what  are  preferred  claims  and  what  are  not, 
depending  to  a  large  extent  upon  the  particular  circum- 
stances of  each  case.  According  to  Chief  Justice  Waitk 
they  must  be  such  as  have  accrued  for  ''necessary  oper- 
ating and  managing  expenses,  proper  equipment,  and 
useful  improvements  :"  Fosdick  v.  Schall,  99  U.  S.  235. 
It  is  clear  from  the  authorities,  however,  that  claims 
cannot  be  included  which  may  arise  on  account  of  addi- 
tional equipments  provided,  and  valuable'  and  lasting 
improvements  made  :  Smith,  Rec.  §§  342,  343  ;  Wil- 
liamson's Admr.  v.  W.  C.  etc.  R.  R.  Co.,  33  Gratt.  624. 
As  an  illustration  of  the  requisites  which  should  attend 
the  preferred  claim,  we  will  refer  again  to  the  case  of 
Central  Trust  Co.  v.  Clark,  26  C.  C.  A.  397,  81  Fed.  269. 
It  is  there  said  :  ''The  gear  wheel  which  was  supplied 
by  the  Midvale  Steel  Company  to  the  mortgagor  company 
was  an  important  and  essential  part  of  its  plant,  without 
which  the  railway  company  could  neither  discharge  its 
duties  to  the  public  nor  realize  an  income  by  the  use  of 
the  mortgaged  property.  It  was  necessary  for  the  rail- 
way company  to  purchase  a  new  gear  wheel  and  pinion, 
in  order  that  its  cable  road  might  be  kept  in  operation, 
and  that  the  company  might  preserve  its  franchises  and 
remain  a  going  concern.  The  machinery  in  question  en- 
hanced the  value  of  the  mortgaged  property  by  as  much 
as  such  machinery  was  fairly  worth  in  the  market."  In 
no  sense  can  such  claims  be  extended  to  the  inclusion  of 
those  of  general  creditors:  Knceland  \ .  American  Loan 
Co.;  136  U.  S.  89  (10  Sup.  Ct.  950)  ;  Burnham  v. 
Bowen,  111  U.  S.  776  (4  Sup.  Ct.  675). 
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Measured  by  the  understanding  thus  to  be  gathered 
touching  the  nature  of  the  claims  or  demands  which  are 
entitled  to  preference  over  the  mortgage,  we  will  con- 
sider whether  the  petitioners'  claim  falls  within  the 
category.  The  apparatus  and  appliances  furnished  did 
not  constitute  an  adjunct  requisite  or  necessary  to  keep 
the  enterprise  a  going  concern.  They  were  at  first  en- 
grafted as  an  experiment,  but,  by  design  of  both  parties 
to  the  contract,  were  finally  constituted  a  new  and  addi- 
tional improvement.  This  improvement,  it  is  true, 
added  to  and  enhanced  the  value  of  the  mortgage  se- 
curity ;  but,  in  so  far  as  it  is  shown  by  tlie  petition,  the 
allegation  as  to  its  necessity,  under  the  rule,  either  in  the 
interest  of  the  public  or  the  mortgagees,  is  entirely 
wanting.  Tlie  enterprise  was  a  going  concern  before 
such  improvement,  and  would  have  so  continued  with- 
out it.  In  support  of  their  claim  the  petitioners  allege 
that  since  the  appointment  of  the  receiver  $3,000  have 
been  expended  out  of  the  current  earnings,  in  payment 
of  improvements  and  betterments ;  but  we  find  from 
the  petition  that  such  improvements  consisted  in  placing 
new  poles  for  electric  wires,  laying  new  ties  and  rails, 
etc.,  which  were  clearly  necessary  for  putting  the  road 
into  such  condition  that  it  might  be  safely  operated. 
The  expense  thus  incurred  was,  therefore,  properly  paid 
out  of  such  current  earnings.  But  such  outlay  fur- 
nishes no  criterion  in  dealing  with  the  petitioners'  claim, 
for  the  reason  that  it  was  not  for  necessary  appliances 
and  improvements ;  nor  does  the  allegation  that  the 
agreed  consideration  had  been  actually  earned  by  the  use 
and  employment  of  the  apparatus  relieve  the  petitioners 
from  showing  the  necessity  for  the  expenditure,  under 
the  rule.  The  demurrer  was  properly  sustained,  and  the 
decree  of  the  court  below  will  therefore  be  affirmed.* 

Affirmed. 
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On  Motion  for  Rehearing. 

Mr.  Chief  Justice  Wolverton  delivered  the  opinion. 

The  appellants  ask  for  a  rehearing  of  this  cause,  and 
in  support  of  the  petition  therefor  direct  special  atten- 
tion to  the  point  made  in  their  brief,  to  the  effect  that 
the  order  appointing  the  receiver  having  directed  that  he 
should  take  into  his  possession  and  control  fill  the  property 
of  the  defendant  corporation,  "including  all  franchises 
of  the  said  defendant  company  and  evidences  thereof,  as, 
also,  all  contracts  entered  into  or  owned  and  possessed 
by  said  company,"  and  having  further  directed  him  to 
pay  "all  current  expenses  incident  to  the  administration 
of  his  trust,  and  to  the  condition  and  operation  of  said 
business  of  the  defendant  company,  fron\  time  to  time, 
as  the  same  arises  and  accrues,"  he  was  thereby  required 
to  pay  the  particular  claim  and  demand  of  the  appel- 
lants ;  and  it  is  suggested  that  perhaps  we  had  over- 
looked it  in  the  consideration  of  the  cause.  The  conten- 
tion did  not  escape  our  attention,  and  is  practically,  or 
inferentially  at  least,  covered  by  the  opinion.  It  was 
there  held  that  the  claim  or  demand  in  question  was  not 
such  a  preferred  claim  as  was  entitled  to  payment  in 
preference  to  the  mortgage  lien.  The  terms  of  the  or- 
der, when  read  in  their  entirety,  do  not  require  the 
payment  of  any  claims  which  had  accrued  prior  to 
the  appointment  of  such  receiver,  but  such  current 
expenses  only  as  are  incident  to  the  administration 
of  his  trust  and  to  the  condition  and  operation  of  the 
business.  So  that  we  find  nothing  in  the  order  which 
requires  the  receiver  to  pay  any  debt  or  obligp,tion  of  the 
company  not  entitled  to  preference  over  the  mortgage 
creditors.  For  these  reasons,  the  petition  for  rehearing 
will  be  denied. 

Rehearing  Denied. 
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Ai^ued  20  March ;  decided  24  April,  1809. 
KJRKWOOD  V.  FORD. 

[66  Pac.  411.] 

1.  County  Board  op  Equalization— Power  to  Assess.— A  county  board  of 

equalization  may  aflsess  property  taxable  in  its  county  omitted  by  theassesnor 
fn>m  the  roll,  and  fix  a  valuation  thereon,  under  HilPs  Ann.  Laws,  H  2778, 2779, 
without  other  notice  than  the  general  one  given  by  the  assessor  of  the  meeting 
of  the  board  t.p  correct  and  equalize  the  assessment  roll. 

2.  Remission  of  Taxes  by  Sheriff.— The  sheriff  ia  not  authorized  under  Hill's 

Ann.  Laws,  g  2S32,  to  remit  taxes  where  the  assessment  has  been  made  by  the 
board  of  equalization  instead  of  the  assessor :    Steel  v.  F^U^  2B  Or.  272,  applied. 

3.  RsTOPPEL  TO  Claim  Remission  of  Taxes.— A  taxpayer  who  personally  ap- 

pears before  the  board  of  equallztition  and  makes  oath  that  she  is  the  owner 
and  holder  of  certain  property,  is  not  entitled  to  have  the  taxes  thereon  re- 
mitted on  her  bare  subsequent  affidavit  that  she  is  not  the  owner. 

From  Washington  :     Thos.  A.  McBridb,  Judge. 

Application  ior  mandamus  by  Janet  Kirkwood  against 
H.  P.  Ford,  Sheriff.  From  an  order  dismissing  the 
writ,  plaintiff  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  Samuel  B.  Huston, 

For  respondent  there  was  a  brief  over  the  name  of 
Loring  K.  Adams,  with  an  oral  argument  by  Mr.  N.  W. 
Barrett. 

Mr.  Chief  Justice  Wolverton  delivered  the  opinion. 

This  is  a  proceeding  by  mandamus  to  compel  the  Sheriff 
of  Washington  County  to  remit  the  taxes  assessed  against 
the  plaintiff  upon  certain  mortgages,  as  authorized  by 
Section  2832,  Hill's  Ann.  Laws.*     It  appears  that  the 


♦Section  28JJ2,  "Whenever  the  assessor,  through  mistake  or  otherwise,  shall 
return  as  taxable  property  a  greater  amount  than  should  be  assessed  to  any  per- 
son, the  sheriff  may  remit  the  excess  upon  the  person  owning  such  property,  or 
hlM  agent,  making  affidavit  that  the  same  was  wrongfully  assessed,  ♦  *  ♦  and 
report  the  same."    ♦    ♦    ♦    — Rei'orter. 
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plaintifF  was  assessed  in  1895  by  the  assessor  of  said 
county  upon  real,  but  not  upon  personal,  property,  which 
assessment  was  returned  in  due  time  to  the  board  of 
equalization.  She  was  thereupon  cited  to  appear  before 
the  board,  and  show  cause  why  she  should  not  be  assessed 
upon  certain  notes,  and,  in  pursuance  thereof,  appeared 
in  person  on  September  28,  1895,  and  admitted  under 
oath  that  she  was  the  owner  of  notes  aggregating  $10,680, 
which  the  board  caused  to  be  assessed  to  her  at  $8,000. 
Subsequently,  on  March  21,  1896,  plaintiff  presented  an 
affidavit  to  the  sheriff,  setting  forth  a  list  of  all  the 
property  which  she  claimed  to  own  liable  to  taxation, 
and  alleging  that  the  assessor  had,  by  mistake  or  other- 
wise, returned  as  taxable  property  belonging  to  her  the 
said  notes,  valued  at  $8,000,  when  in  truth  and  in  fact 
she  was  not  the  owner  thereof,  and  that  the  same  were 
wrongfully  assessed  to  her.  The  plaintiff's  demand  for 
a  remission  of  the  taxes  thereon  having  been  refused, 
she  sued  out  a  writ  of  mandamus  to  compel  compliance 
on  the  part  of  the  sheriff.  The  sheriff,  in  his  return  to 
the  alternative  writ,  set  up  the  facts  touching  the  plain- 
tiff's citation  and  appearance  before  the  board  of  equal- 
ization, her  admission  under  oath  that  she  was  the  owner 
of  such  notes  and  mortgages  securing  the  same,  its  con- 
sequent assessment  of  the  property  to  her,  and  that  such 
assessment  is  the  one  complained  of.  The  lower  court 
found  the  allegations  of  the  return  to  be  true,  and  entered 
judgment  dismissing  the  writ,  from  which  plaintiff  ap- 
peals. 

1.  The  contention  of  plaintiff  is  that  the  directions  of 
section  2832  are  mandatory,  and  that,  when  any  person 
shows  by  affidavit  that  he  or  she  has  been  wrongfully 
assessed  upon  property  not  belonging  to  such  person,  the 
sheriff  has  no  alternative  but  to  remit  the  taxes,  and  re- 
port his  action  to  the  county  court  for  credit  upon  his 
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account.  It  will  be  noted  that  the  section  relates  to  the 
correction  of  mistakes  of  the  assessor ;  but  the  board  of 
equalization  may  also  assess  property,  taxable  in  its 
county,  which  that  oflHcer  has  omitted  from  the  roll,  and 
fix  a  valuation  thereon  ;  and  this  it  may  do  without  no- 
tice, other  than  the  general  notice  given  by  the  assessor 
of  the  meeting  of  the  board  for  the  purpose  of  correcting 
and  equalizing  the  assessment  roll :  Hill's  Ann.  Laws, 
§§  2778,  2779* ;  Oregon  &  Washington  Mortgage  Savings 
Bank  v.  Jordan,  16  Or.  113  (17  Pac.  621);  Oregon  <fc  Cali- 
fornia R,R.Co,y.  Lane  County,  23  Or.  386  (31  Pac.  964); 
Ramp  V.  Marion  County,  24  Or.  461  (33  Pac.  681). 

2.  The  board  is  given  much  larger  powers  than  the 
assessor,  being  invested  with  revisory  jurisdiction,  so  that 
the  act  of  the  board  cannot  be  deemed  in  any  sense  to  be 
the  act  of  the  assessor.  A  strict  construction  should  be 
given  said  section  2832  (a«  was  intimated  in  Steel  y.Fell, 
29  Or.  272,  45  Pac.  794),  and  this  precludes  the  slieriflF 
from  all  authority  to  remit  the  taxes  where  the  assess- 
ment has  been  made,  as  here,  by  the  board  of  equaliza- 
tion. 

3.  There  is  yet  another  reason  why  plaintiff  should 
not  be  permitted  to  prosecute  the  writ.  She  personally 
appeared  before  the  board  of  equalization,  and  made  oath 
to  the  effect  that  she  was  the  owner  and  holder  of  the 
property  in  question.  She  thereby  became  instrumental 
in  causing  the  board  to  assess  it  to  her ;  and  this  fact 
alone  was  sufficient  to  preclude  her  from  procuring  a 
remission  by  tlie  sheriff  of  the  taxes  on  such  property, 
upon  her  bare  affidavit  that  she  was  not  the  owner 
thereof. 

Affirmed. 

^^ctlon  2778:  "The  county  JudKo,  county  clerk,  and  assessor  constitute  a 
board  of  equalization." 

H(M*tion  2779:  "If  It  Hhall  appear  U)  Ruch  board  of  emializatlon  that  there  are 
any  lands  or  property  ♦  *  *  not  aHsesscd,  wild  board  shall  make  the  proper 
correc  tlons."— Hei»oktek. 
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Decided  8  ApHl,  1809. 
COCHRAN  V.  BAKER. 

[52Pac.520;  56Pac.641.] 

1.  Rbmittitur— Power  of  Supreme  Court  to  Correct  Judgment.— Where 

there  Is  an  erroneous  Judgment  at  law  entered  on  undisputed  facts,  the  su- 
preme court  may  remand  the  case  with  directions  to  enter  a  particular  Judg- 
ment, as  was  done*  in  Merchant  National  Bank  v.  Pope,  19  Or.  85,  and  Nodine 
V.Shirley,  24  Or.  250;  or,  if  a  Judgment  is  manifestly  excessive,  by  an  inspec- 
tion of  the  record,  and  the  amount  thereof  is  apparent,  the  court  may  affirm 
the  Judgment  on  penalty  of  a  new  trial,  unless  the  excess  is  remitted,  as  in 
the  case  of  IfHore  v.  Ladd,  29  Or.  528. 

2.  Unauthorized  Contract  by  Agent— Liability— Form  op  Action.— An 

agent  who  makes  a  contract  on  behalf  of  his  principal  in  excess  of  his  au- 
thority is,  on  the  repudiation  of  the  contract  by  the  principal,  liable  thereon, 
though  he  made  no  false  representations  as  to  his  authority,  since  he  impliedly 
warranted  that  he  was  empowered  to  make  the  contract.  The  action  will  be 
in  contract  rather  than  in  tort. 

3.  Release  of  Surety  by  Premature  Payment.— The  payment  of  an  install- 

ment on  a  building  contract  in  advance  of  the  time  provided  by  the  contract 
discharges  the  surety  on  the  contractor's  bond  against  mechanics'  liens  only 
to  the  extent  of  such  payment. 

4.  Mechanic's  Liens— Nonlienable  Items.— A  mechanic's  lien  Is  not  void  in 

toto  because  the  statement  of  account  on  which  it  Is  based  included  nonlien- 
able  items,  where  they  were  included  without  improper  motives,  and  were 
small  in  amount,  and  capable  of  being  segregated. 

5.  Evidence— Admissions  in  Offer  of  Compromise.— Admissions  of  a  party, 

not  made  when  a  compromise  was  under  consideration,  are  admissible 
against  him. 

From  Marion:     George  H.  Burnett,  Judge. 

Action  by  P.  A.  Cochran,  F.  A.  Ford,  and  J.  H.  Mack, 
against  J.  E.  Baker,  to  recover  damages  for  the  breach 
of  an  implied  warranty  of  authority  to  sign  a  certain 
bond.  Defendant  appeals  from  a  judgment  against  him. 
Before  the  final  hearing  respondents  moved  for  permis- 
sion to  correct  a  mistake  in  the  judgment,  and  offered  to 
remit  an  excess  that  had  been  inadvertently  entered  in 
their  favor. 

Motion  Overruled.     Judgment  Modified. 
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Decided  14  March,  1806. 

On  Motion  to  Correct  Record. 

This  is  an  oflfer  by  plaintiffs  to  remit  the  excess  of 
their  judgment  over  and  above  tlie  amount  demanded, 
viz.,  the  sum  of  $115.81,  and  a  motion  for  leave  to  apply 
to  the  court  below  to  correct  a  mistake  in  its  record, 
which  it  is  insisted  was  inadvertently  made. 

Mr.  A.  C.  Hough  for  the  motion. 

Messrs.  J.  A,  Carson  and  D,  C.  Sherman,  contra. 

Per  Curiam.  1.  It  is  generally  conceded  that  a  trial 
court  at  all  times  possesses  inherent  power  to  amend  its 
judgments,  orders,  and  decrees  by  a  nunc  pro  tunc  entry, 
so  as  to  cause  them  to  conform  to  the  proceedings  had 
therein,  and  make  them  speak  the  truth,  provided  no 
rights  of  third  persons  have  intervened,  and  such  correc- 
tion can  be  made  by  a  mere  inspection  of  the  record,  or 
by  reference  to  some  memorandum  of  the  trial,  made  at 
the  hearing  thereof  by  the  court,  or  from  the  pleadings 
on  file,  without  resorting  to  evidence  aliunde:  Elliott, 
App.  Proc.  §  209 ;  1  Black,  Judgm.  §  155  ;  1  Freeman, 
Judgm.  §  71 ;  Douglas  County  Road  Co.  v.  Douglas  County, 
5  Or.  406  ;  Harvey's  Heirs  v.  Wait,  10  Or.  117  ;  Ladd  v. 
Mason,  10  Or.  308 ;  Carter  v.  Koshland,  12  Or.  492  (8 
Pac.  556)  ;  Nicklin  v.  Robertson,  28  Or.  278  (42  Pac.  993, 
52  Am.  St.  Rep.  790).  While  in  some  instances  it  has 
been  held  that  a  trial  court  loses  all  jurisdiction  over  its 
judgment  when  an  appeal  therefrom  has  been  perfected, 
numerous  respectable  authorities  can  be  cited  in  support 
of  the  doctrine  that  such  court,  notwithstanding  the 
appeal,  retains  plenary  power  over  the  record  of  its  judg- 
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ments  and  decrees,  and  may  correct  it  in  the  manner  indi- 
cated :  2  Enc.  PL  &  Prac.  231,  and  notes  ;  Elliott,  App. 
Proc.  §  541;  1  Black,  Judgm.  §  162,  and  cases  cited. 
But,  if  it  be  conceded  that  the  trial  court  possesses  such 
power,  there  is  no  necessity,  in  the  case  at  bar,  of  any 
action  on  its  part ;  for  if  the  cause  was  referred  to  a 
referee,  who  took  the  testimony  and  made  findings  of 
fact  and  law  tlierefrom  which  were  approved  by  the 
court,  or  if  the  action  were  tried  by  the  court  without 
the  intervention  of  a  jury,  resulting  in  an  erroneous 
judgment  in  law,  and  there  is  no  dispute  as  to  the  facts, 
this  court  has  power  to  modify  the  judgment  complained 
of,  and,  having  done  so,  may  remand  the  cause  to  the 
lower  court,  with  directions  to  enter  a  particular  judg- 
ment instead  of  ordering  a  new  trial :  Elliott,  App.  Proc. 
§§  564,  567  ;  Merchants'  National  Bank  v.  Pope,  19  Or.  35 
(26  Pac.  622) ;  Nodine  v.  Shirley,  24  Or.  250  (33  Pac. 
379) .  So,  too,  if  it  is  manifest  that  an  excessive  judg- 
ment has  been  rendered,  which  is  predicated  upon  an 
erroneous  verdict,  and  this  court,  from  an  inspection 
of  the  record,  is  able  to  segregate  the  excess  from  the 
amount  so  found  by  the  jury,  it  may,  on  condition  that 
the  respondent  remits  the  excess,  affirm  the  judgment 
for  the  balance  ;  otherwise  a  new  trial  will  be  ordered. 
Elliott,  App.  Proc.  §  570 ;  Mackey  v.  Olssen,  12  Or.  429 
(8  Pac.  357);  Fiore  v.  Ladd,  29  Or.  528  (46  Pac.  144) . 
The  excess  of  the  judgment  being  ascertainable  from  an 
inspection  of  the  pleadings,  this  court  is  competent  to 
make  the  proper  correction,  without  ordering  a  new 
trial ;  but,  inasmuch  as  other  alleged  errors  are  assigned 
in  the  notice  of  appeal,  a  trial  of  the  cause  upon  the 
merits  will  be  necessary,  in  view  of  which  we  have  con- 
cluded to  deny  the  motion,  with  leave  to  reargue  it  upon 
such  trial ;    and  it  is  so  ordered. 

Motion  Overruled. 
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Decided  S  April,  ]899. 

On  the  Merits. 

This  is  an  action  to  recover  damages  for  the  wrongful 
and  unauthoritative  use  of  the  name  of  another  as  surety 
in  the  execution  of  a  bond  conditioned  for  the  faithful 
performance  of  a  building  contract  on  the  part  of  the 
principals.  The  complaint  states,  in  substance,  that  on 
or  about  March  28, 1894,  plaintiffs  entered  into  an  agree- 
ment with  Plummer  &  Ault,  contractors,  whereby  the 
said  contractors  agreed,  for  the  consideration  of  $4,745, 
to  furnish  the  necessary  labor  and  materials,  and  to  build 
and  complete,  by  July  15,  1894,  a  one-story  brick  block, 
in  accordance  with  designated  specifications,  and  to  save 
plaintiffs  harmless  from  all  liens  thereon ;  the  consider- 
ation to  be  paid  in  installments,  the  laat  of  which, 
amounting  to  $745,  to  be  paid  thirty  days  after  the  final 
acceptance  of  the  structure  by  the  owners.  It  is  also 
alleged  that  at  the  same  time  the  said  Plummer  &  Ault 
executed  and  delivered  to  plaintifi^s  their  bond  in  the 
penal  sum  of  $4,745,  purporting  to  be  signed  by  one  J. 
C.  Goodale  as  surety,  and  conditioned  that,  if  the  said 
Plummer  &  Ault  should  construct  and  complete  said  block 
in  all  respects  according  to  said  contract  and  specifica- 
tions, and  not  permit  any  person  or  persons  to  obtain 
any  lien  thereon  for  labor  or  materials  furnished,  then 
the  said  bond  to  be  null  and  void  ;  otherwise  to  remain 
in  full  force  and  effect,  and  be  liable  to  enforcement  to 
the  extent  of  all  damages  which  might  be  sustained  by 
reason  of  tlie  failure  of  the  said  Plummer  &  Ault  to  com- 
ply with  their  obligations  under  said  contract ;  and  that, 
in  case  said  plaintiffs  should  be  held  or  required  to  pay 
for  any  labor  or  materials  done  or  furnished  to  said 
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Plummer  &  Ault  in  the  construction  of  said  block,  said 
Plummer  &  Ault  and  said  Goodale  should  repay  the  same 
to  plaintiffs.  It  is  further  alleged  that  before  the  delivery 
of  said  bond  Plummer  &  Ault  presented  the  same  to  J .  E. 
Baker,  the  defendant,  and  that  he  thereupon  wrongfully 
and  unlawfully,  and  without  authority  therefor,  and 
without  the  knowledge  or  consent  of  said  plaintiffs,  or 
either  of  them,  subscribed  the  name  of  J.  C.  Goodale  as 
surety  thereto,  and  that  Plummer  &  Ault  thereupon  de- 
livered said  bond  to  plaintiffs,  who,  relying  upon  the 
financial  responsibility  of  the  said  Goodale,  and  believing 
his  name  subscribed  to  said  bond,  as  aforesaid,  to  be  his 
true  and  genuine  signature,  accepted  the  same  ;  that, 
upon  the  faith  thereof,  plaintiffs  paid  to  Plummer  &  Ault 
at  different  times  during  the  construction  of  said  block, 
and  before  its  completion,  various  sums,  aggregating 
$4,576.29,  to  be  applied  upon  the  contract  price ;  that 
at  the  time  of  the  completion  of  the  said  block,  and  before 
the  plaintiffs  took  possession,  there  was  due  and  owing 
to  material  men  and  laborers  on  liens  duly  filed  thereon 
the  sum  of  $1,387.67 ;  that  the  said  Goodale  repudiated 
and  denied  the  execution  of  the  bond,  and  plaintiffs  were 
compelled  to  and  did  pay  all  of  said  liens,  amounting  to 
$1,218.96  in  excess  of  the  contract  price,  for  which  latter 
sum  they  denland  judgment  as  damages. 

The  answer  puts  in  issue  the  allegations  touching  the 
wrongful  and  unlawful  subscribing  of  Goodale 's  name 
by  the  defendant  to  the  bond  in  question,  the  default 
on  the  part  of  Plummer  &  Ault,  and  the  payment  of  the 
lien  claims  for  labor  and  material.  As  a  further  defense 
it  is  averred,  in  effect,  that  on  or  about  August  8,  1894, 
the  defendant  notified  plaintiffs  that  there  were  certain 
claims  for  liens  existing  against  said  premises,  and  re- 
quested plaintiffs  to  withhold  further  payments ;  that, 
in  addition  thereto,  plaintiffs  had  knowledge  that  other 
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claims  for  labor  and  material  furnished  to  said  contractors 
were  then  unpaid,  but  that,  in  utter  disregard  of  said 
notice,  they  refused  and  neglected  to  withhold  the  pay- 
ment of  moneys  to  become  due,  and  made  payments  to 
said  contractors  long  'before  the  same  became  due  and 
payable ;  that  the  money  so  paid  was  not  used  in  pay- 
ment for  labor  or  materials  employed  in  the  construction 
of  said  block.  An  issue  was  tendered  by  the  reply. 
Trial  was  had  before  the  court  without  the  intervention 
of  a  jury,  and,  after  the  plaintiflFs  had  concluded  their 
testimony,  the  defendant  moved  for  a  nonsuit  for  the 
reason  that  the  complaint  does  not  state  sufficient  facts, 
and  that  the  testimony  was  insufficient  to  support  the 
action.  The  mbtion  was  overruled,  and,  judgment 
having  been  rendered  for  the  plaintiflFs,  the  defendant 
appeals. 

MODIFIKD. 

For  appellant  there  was  a  brief  over  the  names  of  D. 
C.  Sherman  and  John  A,  Carson,  with  an  oral  argument 
by  Mr.  Sherman. 

For  respondents  there  was  a  brief  over  the  names  of 
A.  C.  Hough  and  Geo.  G.  Bingham,  with  an  oral  argu- 
ment by  Mr.  Bingham. 

Mr.  Chief  Justice  Wolverton,  after  making  the 
foregoing  statement,  delivered  the  opinion. 

2.  The  bond  in  question  appears  upon  its  face  to  have 
been  subscribed  by  Goodale  in  person,  as  there  is  no 
mark  or  designation  to  indicate  that  it  had  been  done  by 
an  agent.  In  this  condition  it  was  presented  by  Plum- 
mer  to  the  plaintiffs  for  their  acceptance,  who  supposed 
that  Goodale  had  in  reality  signed  it.  The  testimony 
shows  that  but  one  of  the  plaintiflFs  had  been  acquainted 
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with  Goodale  prior  to  the  date  of  the  execution  of  the 
bond,  and  that  all  were  unacquainted  with  the  defend- 
ant; that  they  had  no  conversation,  directly  or  indi- 
rectly, with  either  the  defendant  or  Goodale,  touching 
the  matter  of  the  execution  of  the  bond,  and  no  repre- 
sentations in  any  form  or  manner  were  made  to  them  by 
either  the  defendant  or  Goodale  regarding  the  manner  of 
signing  or  touching  the  authority  of  defendant  to  act  in 
the  capacity  of  the  agent  of  Goodale  in  the  execution 
thereof ;  and,  as  a  matter  of  fact,  they  did  not  discover 
that  the  bond  was  not  signed  by  Goodale  in  person  until 
long  after  its  execution,  and  near  the  time  plaintiffs  were 
called  upon  to  pay  the  said  liens.  The  defendant  seems 
to  have  tried  the  case,  and  now  presents  the  same  here 
for  our  consideration,  upon  the  theory  that  the  action  is 
one  for  false  representation  and  deceit,  and  claims  that 
the  plaintiffs  have  failed  to  allege  in  the  complaint,  or 
show  by  the  testimony,  suflBcient  facts  to  support  an 
action  of  that  character.  The  plaintiffs,  however,  insist 
that  the  action  is  not  necessarily  in  tort,  but,  whether  it 
be  so  denominated  or  not,  that  the  facts  stated  in  the 
complaint  and  disclosed  by  the  record  are  sufficient  upon 
which  to  maintain  the  cause.  Defendant  made  no  ex- 
press representations  touching  his  authority  as  agent,  or, 
at  least,  none  were  made  to  the  plaintiffs,  either  directly 
or  indirectly,  as  they  were  entirely  ignorant  of  the  fact 
that  Goodale 's  name  was  signed  to  the  bond  by  another 
until  long  after  it  had  been  accepted  by  them.  We  may 
also  take  it  for  granted  that  defendant  honestly  believed 
he  was  fully  authorized  to  execute  the  bond  in  behalf  of 
and  as  the  agent  of  Goodale  in  the  manner  in  which  he 
assumed  to  execute  it,  and  that  he  acted  in  entire  good 
faith,  but  erroneously,  as  it  pertained  to  his  authority  in 
the  premises.     There  can  be  no  doubt  that  such  a  state 

81  Ob.— 86. 
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of  facts  would  constitute  a  cause  of  action  against  the 
agent  where  parties  have  been  damaged  in  reliance  upon 
his  acts,  and  thus  far  it  may  be  said  that  the  authorities 
are  practically  agreed.  The  agent,  by  undertaking  to 
act  for  another  as  his  principal,  tacitly  and  impliedly 
represents  himself  to  be  authorized  as  a  matter  of  fact 
to  so  act,  and  becomes  liable  if  it  appears  that  he  as- 
sumed as  true  that  which  he  did  not  know  to  be  so. 
The  reason  upon  which  the  liability  is  founded  is  that 
the  party  dealing  with  such  a  supposed  agent  is  deprived 
of  any  remedy  upon  the  contract  against  the  principal. 
The  contract,  though  in  form  that  of  the  principal,  is  not 
his  in  fact,  and,  of  course,  is  not  susceptible  of  enforce- 
ment against  him  ;  and,  as  the  loss  must  fall  somewhere, 
it  is  but  a  rule  of  justice  that  it  should  be  borne  by  him 
whose  acts  made  it  possible  :  Mechem,  Agency,  §  545  ; 
Baltzen  v.  Nicolay^  53  N.  Y.  467;  Kroeger  y.  Pitcairriy 
101  Pa.  St.  311  (47  Am.  St.  Rep.  718). 

But  as  regards  the  form  of  action  to  be  adopted  in 
such  a  case,  the  authorities  are  somewhat  in  conflict. 
In  Jefts  V.  York,  10  Cush.  392,  395,  it  is  maintained  in 
an  opinion  by  Chief  Justice  Shaw  that  if  a  supposed 
agent  acts  without  authority,  but  under  the  belief  that 
he  possessed  it,  and  a  party  has  advanced  money  with- 
out knowledge  of  his  want  of  authority,  he  would  be 
liable  in  an  action  on  the  case  to  an  amount  in  damages 
equal  to  the  sum  advanced;  and  that,  *'if  one  falsely 
represents  that  he  has  an  authority,  by  which  another, 
relying  on  the  representation,  is  misled,  he  is  liable ; 
and  by  acting  as  agent  for  another,  when  he  is  not, 
though  he  thinks  he  is,  he  tacitly  and  impliedly  repre- 
sents himself  authorized  without  knowing  the  fact  to  be 
true,  it  is  in  the  nature  of  a  false  warranty,  and  he  is 
liable.  But  in  both  cases  his  liability  is  founded  on  the 
ground  of  deceit,  and  the  remedy  is  by  action  of  tort." 
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This  view  is  seemingly  concurred  in  and  approved  by 
Hancock  v.  Yunker,  83  111.  208 ;  Cole  v.  O'Brien,  34  Neb. 
68  (33  Am.  St.  Rep.  616,  51  N.  W.  316);  McCurdy  v. 
Rogers,  21  Wis.  199  (91  Am.  Dec.  468).  Another  doc- 
trine, however,  is  maintained  in  New  York,  and  is  stated 
by  Andrews,  J.,  in  Baltzen  y.Nicolay,  53  N.  Y.  467,  as 
follows :  "When  an  agent  makes  a  contract  beyond  his 
authority,  by  which  the  principal  is  not  bound  by  reason 
of  the  fact  that  it  was  unauthorized,  the  agent  is  liable 
in  damages  to  the  person  dealing  with  him  upon  the 
faith  that  he  possessed  the  authority  which  he  assumed. 
The  ground  and  form  of  his  liability  in  such  a  case  has 
been  the  subject  of  discussion,  and  there  are  conflicting 
decisions  upon  the  point ;  but  the  later  and  better-con- 
sidered opinions  seem  to  be  that  his  liability,  when  the 
contract  is  made  in  the  name  of  his  principal,  rests  upon 
an  implied  warranty  of  his  authority  to  make  it,  and  the 
remedy  is  by  an  action  for  its  breach."  This  doctrine 
finds  support  in  White  v.  Madison^  26  N.  Y.  117  ;  Le^ui8 
V.  Nicholson,  18  Q.  B.  502  ;  Noe  v.  Gregory,  7  Daly,  283  ; 
Taylor  v.  Noatrand,  134  N.  Y.  108  (31  N.  E.  246) .  It  is 
elsewhere  asserted  that  the  remedy  against  one  who 
assumes  to  act  without  authority  as  the  agent  of  another, 
and  in  that  capacity  attempts  to  make  a  contract  in  behalf 
of  his  supposed  principal,  is  in  the  nature  of  an  action 
for  deceit,  or  upon  the  breach  of  the  implied  warranty 
of  his  authority,  according  to  the  facts  of  the  particular 
case  :  1  Am.  &  Eng.  Enc.  Law  (2  ed.),  1127  ;  Patterson 
V.  LippincoU,  47  N.  J.  Law,  457  (1  Atl.  506)  .  The  ques- 
tion is  a  new  one  in  this  state,  but  we  are  impressed 
with  the  view  that  under  the  facts  of  the  case  at  bar  the 
plaintiffs  have  an  action  against  the  defendant  upon  his 
implied  warranty  touching  his  agency,  and  that  it  is  one 
in  contract,  rather  than  in  tort.  The  complaint  con- 
cisely states  the  facts  as  they  exist,  and,  while  it  does 
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not,  in  express  terms,  count  upon  a  breach  of  warranty, 
yet  the  facts  set  forth  lead  to  such  a  legal  inference,  and, 
under  our  system  of  pleadings,  is  quite  sufficient  to  sup- 
port the  action  :  White  v.  Madison,  26  N.  Y.  117.  In  this 
view  neither  the  allegations  nor  proofs  requisite  to  sus- 
tain the  ordinary  action  in  deceit,  based  upon  false  repre- 
sentations as  claimed  by  defendant,  are  necessary  to  the 
maintenance  of  plaintiffs'  action  upon  the  implied  war- 
ranty. 

3.  There  is  another  question  in  the  same  connection 
which  requires  notice  before  passing.  The  complaint 
avers  that  plaintiffs  at  various  times  during  the  con- 
struction of  the  block,  and  before  the  completion  thereof, 
paid  the  contractors  various  sums,  aggregating  $4,576.26, 
being  within  $168.71  of  the  full  contract  price.  The  de- 
fendant maintains  that,  in  view  of  the  condition  of  the 
contract,  the  last  payment  of  $745  should  be  made  thirty 
days  after  the  building  was  finally  completed,  it  is  a 
necessary  and  unavoidable  deduction  that  the  plaintiflFs 
have  violated  their  contract  in  making  such  payment 
long  prior  to  the  time  fixed  therefor,  and  have  thereby 
released  the  defendant  from  his  obligation.  The  propo- 
sition proceeds  upon  the  assumption — ^which  is  proper — 
that  the  defendant  should  be  treated  as  a  surety  for  the 
contractors  upon  the  bond  or  obligation  ;  to  be  exact,  the 
stipulation  touching  the  $745  payment  is  that  it  should 
be  made  "thirty  days  after  the  building  is  finally  ac- 
cepted by  the  owners,"  and  there  might  be  a  question 
whether  the  averment  negatives  the  condition,  but  this 
may  be  waived.  The  defendant  has  set  up  by  way  of 
further  defense  that  payments  were  made  long  prior  to 
the  time  when  they  became  due  under  the  terms  of  the 
contract,  in  utter  disregard  of  its  provisions,  and  without 
the  knowledge  or  consent  of  the  supposed  surety.  Touch- 
ing this  defense,  there  is  a  direct  denial  by  the  reply,  thus 
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presenting  the  issue  directly  to  the  court  upon  the  ques- 
tion of  fact  as  to  the  time  of  making  such  payments. 
Upon  this  issue  the  question  was  tried  before  the  court 
without  a  jury,  which  made  findings  with  reference 
thereto,  and,  among  others,  that  plaintiffs  had  paid,  and 
were  compelled  to  pay,  for  materials  furnished  and  labor 
performed,  $1,334.77  in  excess  of  the  contract  price.  In 
this  light,  and  looking  at  the  question  most  favorably *to 
the  defendant,  the  payment  admitted  by  the  complaint 
to  have  been  made  prior  to  the  stipulated  time  therefor 
under  the  contract — conceding  for  the  present  purpose 
that  it  is  so  admitted — could  only  operate  as  a  discharge 
of  the  defendant  or  the  surety  pro  tanto:  Foster  v.  Gaston, 
123  Ind.  96  (23  N.  E.  1092).  He  was,  therefore,  not 
entitled  to  a  nonsuit,  as  the  amount  of  the  premature 
payment  was  much  less  than  that  found  by  the  court  to 
have  been  paid  by  plaintiffs  in  excess  of  the  contract 
price. 

The  defendant,  conscious  of  this  difficulty,  contends 
it  appears  from  the  evidence  that  the  plaintiffs  utterly 
disregarded  the  terms  of  the  contract  respecting  the  time 
of  making  the  other  payments  also.  The  strong  trend 
of  the  evidence  upon  this  question,  however,  shows  ap- 
proximate performance  in  accord  with  the  agreement  of 
the  parties.  Furthermore,  it  is  elicited  that  defendant 
knew  in  most  part  the  manner  in  which  payments  were 
being  made,  and  to  a  considerable  extent  directed  how 
and  when  they  should  be  made  ;  so  that,  in  any  event, 
it  would  have  been  manifestly  improper  to  grant  the 
nonsuit. 

4.  During  the  course  of  the  trial  three  certain  state- 
ments of  account  were  offered  and  admitted  in  evidence, 
each  of  which  contained  some  item  or  items  of  small 
moment,  which  it  is  claimed  were  for  articles  that  did 
not  go  into  the  buildings,  and  were,  therefore,  nonlien- 
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able.  Objection  was  made  to  the  introduction  of  the 
statements  on  the  ground  that  they  contained  such  non- 
lienable  items,  and  their  admission  is  assigned  as  error. 
The  objection,  as  we  understand  it,  proceeds  upon  the 
ground  that  the  inclusion  of  the  nonlienable  items  ren- 
dered the  liens  claimed  in  pursuance  of  the  statements 
void  ;  but  the  items  were  of  such  small  moment,  even 
gillnting  that  they  were  nonlienable,  as  to  preclude  the 
idea  that  they  were  included  and  commingled  with  such 
as  were  lienable  for  the  purpose  of  gaining  any  advantage 
in  the  transaction,  and,  withal,  were  susceptible  of  being 
segregated,  and,  therefore,  could  not  be  held  to  avoid  the 
liens  ;  hence  the  statements  were  properly  admitted  in 
evidence. 

5.  Another  objection  was  made  to  the  introduction  of 
certain  evidence  touching  admissions  made  by  defendant 
during  the  course  of  a  supposed  compromise  ;  but  this 
is  untenable,  for  the  reason  that  it  very  clearly  appears 
that  at  the  time  the  admissions  were  made  the  parties 
were  not  engaged  in  any  direct  endeavor  to  compromise 
the  matters  in  dispute. 

The  judgment  of  the  court  below  is  for  $1,334.77,  which 
is  in  excess  of  the  prayer  of  the  complaint  by  $115.81. 
The  error  was  first  discovered  by  the  plaintiflFs  after  the 
appeal  had  been  taken  and  perfected  ;  but  immediately 
upon  the  discovery  they  filed  in  this  court  a  showing  to 
the  effect  that  judgment  was  so  entered  through  their 
inadvertence,  and  ask  that  they  be  allowed  to  file  a  re- 
mission of  such  excess.  It  is  undeniably  proper  that 
they  should  be  allowed  to  make  the  remission  and  have 
an  affirmance,  and,  in  accordance  with  former  prece- 
dents, the  judgment'of  the  court  below  will  be  affirmed, 
if  within  ten  days  the  plaintiflFs  shall  file  in  this  court 
their  remission  of  such  excess  ;  otherwise,  it  will  be  re- 
versed :    Mackey  v.  Olsaerij  12  Or.  429  (8  Pac.  357);    Fiore 
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V.  Ladd,  29  Or.  528,  535  (46  Pac.  144).  If  this  were  the 
only  question  presented  upon  the  appeal,  it  would  have 
been  proper  to  tax  the  costs  to  respondents  ;  but  other 
questions  were  urged,  upon  which  we  may  presume  de- 
fendant based  his  entire  reliance  for  a  reversal,  so  that 
the  costs  should  abide  the  usual  rule. 

Modified. 


Eli  WERT  V.  NORTON. 

[51  Pac.  1097;  50  Pac.  1118.] 

1.  PREMATUBB  APPEAL.— Failure  of  the  trial  court  to  act  upon  a  motion  by  the 

appellee  to  strike  ftom  the  flies  an  undertakings  on  appeal,  for  defects  therein, 
Is  not  available  to  him  in  the  appellate  court,  on  a  claim  that  the  appeal  was 
prematurely  taken,  for  Hill's  Ann.  Laws,  g  5.Y7,  Hubd.  4,  providing  that  when  a 
party  In  good  faith  gives  notice  of  appeal,  and  thereafter  omits,  through  mis- 
take, to  do  any  other  act,  including  the  filing  of  an  undertaking  necessary  to 
perfect  the  appeal,  the  trial  court  or  tiie  appellate  court  may  permit  an 
amendment  or  performance  of  such  act  on  such  terms  as  are  Just,  does  not 
confer  on  the  trial  court  anj' Jurisdiction  to  pass  on  the  sufficiency  of  the 
notice  of  appeal,  or  of  any  other  Jurisdictional  proceeding  required  to  perfect 
the  appeal,  and  of  course  there  was  nothing  to  be  decided,  so  the  appeal  was 
not  premature. 

2.  AppEAir— Filing  New  Bond.— Where  a  challenge  to  the  sufficiency  of  an 

undertaking  on  appeal  is  sustained  by  the  supreme  court,  it  will  allow  appel- 
lant to  file  a  new  undertaking,  without  any  cross  motion  for  leave  to  do  so; 
and  hence  a  motion  for  leave  will  not  be  denied  because  it  was  filed  after  a 
motion  to  dismiss  for  insufficient  undertaking:  Cross  v.  Cfhicfiester,  4  Or.  114; 
Alberson  v.  Mahaffey^  6  Or.  412,  and  Slate  ex  rel.  v.  McKinmore,  8  Or.  207,  over- 
ruled on  this  point. 

From  Multnomah  :     Loyal  B.  Stearns,  Judge. 

Suit  by  Chas.  P.  Elwert  against  Sarah  Norton  and 
others,  in  which  plaintiff  lost.  He  appealed ;  where- 
upon it  was  moved  to  dismiss  his  appeal.  This  was  over- 
ruled, but  on  the  final  hearing  the  decree  was  affirmed. 

Motion  Overruled  :     Affirmed. 
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On  Motion  to  Dismiss  Appeal. 
Mr.  Martin  L.  Pipes  for  the  motion. 
Mr.  Dell  Stuart,  contra. 

Per  Curiam.  This  is  a  motion  to  dismiss  an  appeal. 
The  material  facts  are  that  on  July  10,  1897,  the  court 
below  dissolved  an  injunction  theretofore  issued  in  the 
cause,  and  dismissed  the  suit.  From  this  decree  plaintilBF 
attempted  to  appeal,  and,  after  serving  and  filing  his 
notice  thereof,  filed  an  undertaking  therefor,  to  which 
his  name  is  appended  as  principal,  but  purported  to  have 
been  signed  *'by  J.  B.  Elwert,  Agent,"  with  C.  A. 
Alisky  and  T.  H.  Liebe  as  sureties.  Counsel  for  defend- 
ants excepted  to  the  sufficiency  of  the  sureties,  and  also 
moved  to  strike  the  undertaking  from  the  files  for  the 
reason  that  it  is  insuflScient  to  stay  proceedings  ;  that  it 
does  not  undertake  that  the  appellant  will  pay  the  value 
of  the  use  and  occupation  of  the  property  described  in 
the  decree,  if  the  same  be  aflBrmed  ;  and  that  it  does  not 
appear  that  J.  B.  Elwert  had  authority  from  appellant 
to  subscribe  his  name  to  the  undertaking,  but  no  action 
was  ever  taken  by  the  court  upon  this  motion.  On 
August  2,  1897,  by  stipulation  of  the  parties,  the  sure- 
ties appeared  before  the  clerk  of  the  circuit  court,  and 
Alisky  was  examined  on  oath  concerning  his  qualifica- 
tions as  such  surety,  and  his  testimony  was  thereupon 
reduced  to  writing,  and  subscribed  by  him.  On  the  next 
day,  plaintiff's  counsel  left  with  the  person  in  charge  of 
the  office  of  counsel  for  defendants  a  notice  to  the  effect 
that  on  August  9,  1897,  at  the  hour  of  10  o'clock  in  the 
forenoon,  said  sureties  would  appear  at  the  office  of  said 
clerk  for  the  purpose  of  justifying  to  their  sufficiency; 
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but  the  proof  of  service  does  not  show  that  defendants' 
counsel  was  absent  from  his  office  at  the  time  the  notice 
in  question  was  left  for  him.  The  defendants  failing  to 
appear  in  person  or  by  counsel  at  the  time  and  place  so 
appointed,  Liebe,  being  duly  sworn,  testified  concerning 
his  qualification  as  such  surety,  and  his  examination, 
being  reduced  to  writing,  was  subscribed  by  him.  The 
clerk  found  that  said  sureties  were  sufficient,  annexed 
their  examinations  to  the  undertaking,  indorsed  his 
allowance  thereon,  and  filed  the  same  in  his  office. 
Thereafter  plaintifi^  filed  the  transcript  of  the  cause ; 
and,  before  the  motion  in  question  came  on  to  be  heard, 
his  counsel  tendered  a  new  undertaking  for  the  appeal, 
executed  by  the  same  persons,  and  in  the  same  manner, 
as  the  original,  which  he  moves  may  be  substituted 
therefor. 

1.  Counsel  for  defendants  insist  that  the  motion  in 
the  court  below  to  strike  from  the  files  the  undertaking 
on  appeal,  for  defects  therein,  and  because  the  same  is 
not  signed  by  the  principal,  but  by  a  person  purporting 
to  be  his  agent,  whose  authority  was  challenged,  gave 
such  court  jurisdiction  of  the  subject-matter,  and  that, 
the  motion  never  having  been  acted  upon,  the  court  still 
retains  jurisdiction  of  the  cause,  and  hence  the  appeal 
was  prematurely  taken,  in  view  of  which  it  should  be 
dismissed.  The  authority  relied  upon  to  support  this 
contention  is  Subdivision  4,  Section  537,  Hill's  Ann. 
Laws,  which,  as  far  as  applicable,  is  as  follows  :  "When 
a  party  in  good  faith  gives  due  notice  of  an  appeal  from 
a  judgment  or  decree,  and  thereafter  omits,  through  mis- 
take, to  do  any  other  act,  including  the  filing  of  an  under- 
taking or  other  act  as  provided  in  this  section,  necessary 
to  perfect  the  appeal,  or  to  stay  proceedings,  the  court 
below  or  judge  thereof,  or  the  appellate  court,  may  per- 
mit an  amendment,  or  performance  of  such  act,  on  such 
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terms  as  may  be  just."  The  argument  on  this  point 
proceeds  upon  the  theory  that,  if  the  undertaking  on 
appeal  be  challenged  in  the  court  below,  such  court  may 
.allow  the  proper  amendment,  but,  if  attacked  after  the 
appellate  court  has  acquired  jurisdiction,  the  latter  court 
only  can  allow  a  new  undertaking  to  be  filed.  The  au- 
thority of  the  trial  court  or  judge  to  allow  an  act  to  be 
done  that  should  have  been  performed,  but  was  omitted 
through  mistake,  is  evidently  based  upon  a  voluntary 
confession  of  the  error  by  the  party  committing  it,  who 
alone  can  invoke  the  relief  which  the  statute  aflFords ; 
and,  such  being  the  case,  the  adverse  party  cannot  chal- 
lenge, in  the  lower  court,  any  act  necessary  to  confer 
jurisdiction  upon  this  court ;  for,  if  the  rule  were  other- 
mse,  then  it  would  necessarily  follow  that  the  circuit 
court  possesses  the  power  of  determining  when  the  appel- 
late court  shall  obtain  jurisdiction  of  an  appeal,  to  admit 
which  would  be  tantamount  to  an  abdication  of  jurisdic- 
tion on  the  part  of  this  court.  If  plaintifi*,  in  attempting 
to  perfect  his  appeal,  failed  to  pursue  the  provisions  of 
the  statute  conferring  the  right,  the  defendants  have 
their  remedy  in  this  court  by  a  motion  to  dismiss  ;  but 
as  we  view  Subdivision  4,  of  Section  537,  Hill's  Ann. 
Laws,  they  have  no  right  whatever  to  challenge  in  the 
lower  court  any  step  taken  by  plaintiff  to  perfect  the  ap- 
peal,'and,  such  court  having  acquired  no  jurisdiction  by 
tlie  motion,  no  error  can  be  predicated  upon  its  neglect 
to  determine  the  same. 

2.  Counsel  for  plaintiff,  at  the  argument  of  this 
motion,  tendered  a  new  undertaking  on  appeal,  and 
moved  for  leave  to  file  the  same  as  a  substitute  for  the 
original ;  but  it  is  insisted  that  this  cross  motion  comes 
too  late,  because  counsel  for  defendants  had  no  notice 
thereof   until  their  motion   to  dismiss  came  on  to  be 
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heard.  It  has  been  held  that  a  motion  for  leave  to  file 
a  new  undertaking  must  be  filed  before  the  motion  to 
dismiss  is  brought  on  for  hearing  {Cross  v.  Chichester,  4 
Or.  112  ;  Alberson  v.  Mahaffey,  6  Or.  412  ;  State  ex  rel. 
V.  McKinmore,  8  Or.  207);  and,  the  cross  motion  in  the 
case  at  bar  not  having  been  so  filed,  it  is  contended  that 
it  should  be  overruled  ;  that  appellant  cannot  be  heard  to 
insist  that  his  original  undertaking  was  executed  as  pre- 
scribed by  statute,  and  at  the  same  time  offer  to  file  a 
new  one  if  it  should  be  found  deficient  in  any  particular ; 
and  that  his  right  to  invoke  the  exercise  of  the  discre- 
tionary power  of  the  court  to  permit  him  to  perform  an 
act  that  he  may  have  omitted  through  mistake  must  be 
predicated  upon  his  confession  that  an  error  was  com- 
mitted. The  approval  of  the  rule  contended  for  would, 
in  our  opinion,  be  subversive  of,  instead  of  furthering, 
the  ends  of  justice.  Suppose  an  appellant,  believing  he 
has  strictly  complied  with  all  the  provisions  of  the  stat- 
ute in  perfecting  his  appeal,  after  giving  due  notice 
thereof,  attempts  in  this  court  to  maintain  the  principle 
for  which  he  insists,  and  it  should  be  determined  that 
he  had  not  complied  with  all  the  statutory  requirements, 
what  valid  reason  can  be  assigned  for  punishing  him  for 
his  belief?  Appeals  at  common  law  were  unknown,  and 
the  right  is  derived  from  the  statute,  in  view  of  which 
the  subdivision  under  consideration  should  be  treated  as 
remedial,  and  receive  a  liberal  construction.  It  has  been 
the  practice  in  this  court  for  several  years,  when  a  chal- 
lenge to  the  sufficiency  of  an  undertaking  has  been  sus- 
tained, to  allow  the  appellant  to  file  a  new  one  without 
any  cross  motion  therefor ;  and,  the  justice  of  this  pro- 
cedure being  so  apparent,  we  take  occasion  to  say  that 
the  rule  announced  in  the  decisions  hereinbefore  cited  no 
longer  prevails.     The  motion  to  dismiss  the  appeal  is 
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therefore  denied,  and  leave  granted  to  file  the  new  or  a 
substituted  undertaking,  if  the  one  so  tendered  should 
be  found  insufficient. 

Motion  Overruled. 


On  the  Merits. 

For  appellant  there  was  a  brief  over  the  names  of 
DeM  Stuart  and  Cox,  Cotton,  Teal  &  Minor,  with  an  oral 
argument  by  Mr,  Lewis  B.  Cox, 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Messrs.  Edward  Mendenhall  and  Martin  L.  Pipes. 

Mr.  Justice  Moore  delivered  the  opinion. 

This  is  a  suit  to  enjoin  the  Sheriff  of  Multnomah 
County  from  selling  certain  real  property  upon  execu- 
tion. The  facts  are,  that  on  July  6,  1894,  the  defendant 
Sarah  Norton,  secured  a  decree  in  the  circuit  court  for 
said  county  against  Mrs.  J.  B.  Elwert,  requiring  her  to 
remove  a  brick  wall,  and  to  pay  the  sum  of  $1,750  as 
damages,  which  decree,  upon  appeal,  was  affirmed  in 
this  court :  Norton  v.  Elwert,  29  Or.  583  ;  that  on  March 
12,  1894,  Mrs.  Elwert,  for  the  expressed  consideration 
of  $36,000,  executed  a  deed  to  plaintiff  purporting  to 
convey  lot  4  and  the  south  five  feet  of  lot  3,  in  block 
218,  in  the  City  of  Portland  ;  that  thereafter,  a  mandate 
from  this  court  having  been  sent  down  and  a  decree 
entered  in  the  trial  court  as  directed  therein,  Mrs.  Nor- 
ton's attorneys  filed  a  lien  against  the  same  for  the 
amount  of  their  stipulated  compensation,  whereupon 
she  assigned  her  interest  in  the  decree  to  H.  D.  Sanborn, 
who  caused  an  execution  to  be  issued  thereon,  in  pursu- 
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ance  of  which  the  defendant  George  C.  Sears,  as  sheriff 
of  said  county,  levied  upon  said  real  property  as  that  of 
Mrs.  J.  B.  Elwert,  to  prevent  the  sale  of  which  the  plain- 
tiff Charles  P.  Elwert,  instituted  this  suit.  Issue  hav- 
ing been  joined  therein,  a  trial  was  had,  and  the  court, 
finding  that  the  deed  from  Mrs.  Elwert  to  her  son  was 
executed  without  any  consideration  therefor,  declared 
the  same  canceled,  and  ordered  the  sheriff  to  sell  the 
property  upon  said  execution,  and,  after  satisfying  the 
costs  and  disbursements,  to  pay  the  proceeds  first  to 
Mrs.  Norton's  attorneys  to  the  extent  of  their  liens,  and 
the  remainder  to  Sanborn,  from  which  decree  plaintiff 
appeals. 

It  was  stipulated  that  the  evidence  taken  in  the  case 

of  Mendenhall  v.  Elwert,  36  Or. (59  Pac.  805).,  so  far 

as  applicable,  should  constitute  the  evidence  in  the  case 
at  bar,  and  having  reached  the  conclusion  in  that  case 
that  the  deed  of  Mrs.  Elwert  was  fraudulent,  it  follows 
that  the  decree  is  afiirmed. 

Affirmed. 


Ai^aed  11  April;  decided  24  April,  1899. 
COOS    BAT  I^AVIGATION  COMPAKT  u.  ENDICOTT. 

[57  Pac.  61.] 

Opsning  Default  is  Discretionary.*— The  Netting  aside  of  a  default  Judg- 
ment Is  peculiarly  a  matter  of  discretion,  and  the  fact  that  a  successful  de- 
fense has  afterwards  been  made  la  a  cogent  reason  for  not  disturbing  the 
order. 

Setting  Aside  Judgment.— The  discretion  of  the  trial  court  In  setting  aside  a 
defoult  Judgment  upon  an  application  made  two  days  after  such  default,  will 
not  be  disturbed  on  appeal  where  It  appears  from  the  affidavits  of  defendant's 
attorney  in  support  of  the  motion  that  the  practice  prevailed  that,  unless  the 
time  for  answering  expired  before  the  beginning  of  the  term,  the  cause  would 
go  over,  and  that  the  default  was  entered  and  the  Jury  called  to  assess  the 
damages  pending  negotiations  in  reference  to  the  subject-matter  of  the  lltiga^ 
tlon:    Thompson  v.  OonneU^  31  Or.  231,  and  Hantharn  v.  Oliver ,  82  Or.  57,  cited. 

♦Note.— In  80  Am.  St.  Rep.  033-664,  Is  a  monograph  on  Vacating  Judgments 
and  Decrees  on  Motion  When  not  Specially  Authorized  by  Statute.— Reporter. 


574  Coos  Bay  Nav.  Co.  v.  Endicott.         [34  Or. 

Expected  Answer.*— Sastalning  an  objection  to  questions  propounded  to  a 
witness  cannot  be  said  to  be  erroneous  where  the  record  does  not  disclose  the 
particular  facts  sought  to  be  elicited  by  the  question :  KeUey  v.  Highfiad,  15 
Or.  277,  followed. 

Evidence  of  Attempted  Compromise.— Evidence  of  neerotlatlons  between  the 
parties  to  a  suit,  concerning  the  subjectrinatter  of  the  litigation,  is  InadmU- 
Rlble  where  they  were  unable  to  agree :  Cochran  v.  Baker^  84  Or.  665,  and  Hill's 
Ann.  Laws,  g  856. 

Appealable  Error— Excessive  Damages.— The  refusal  of  the  trial  court  to 
set  aside  a  verdict  because  of  excessive  damages  is  not  reviewable:  Kumli 
V.  Southern  JPaciftc  Co,,  21  Or.  512,  followed. 

From  Coos  :     J.  C.  Fullerton,  Judge. 

This  is  an  action  by  the  Coos  Bay,  Roseburg  and  East- 
ern Railroad  and  Navigation  Company  against  Julia  M. 
and  William  W.  Endicott,  to  appropriate  land  for  a 
right  of  way  for  a  railroad.  The  summons  was  served 
upon  the  defendants  on  the  third  day  of  May,  1894.  On 
the  twenty-second  of  the  same  month  their  default  for 
want  of  an  answer  was  duly  entered,  and  on  the  succeed- 
ing day  a  jury  was  called,  which,  after  hearing  the  testi- 
mony offered  by  the  plaintiff,  assessed  the  defendants' 
damages  at  the  sum  of  $150,  the  amount  admitted  in  the 
complaint.  On  the  next  day  defendants  moved  the  court 
for  permission  to  answer  and  defend,  alleging  that  the 
default  occurred  through  mistake,  inadvertence,  sur- 
prise, and  excusable  negligence  ;  that  they  did  not  know 
or  suppose  the  action  would  be  tried  at  the  then  term 
of  court,  until  the  jury  had  been  impaneled  therein ; 
that  they  resided  about  forty  miles  from  the  county  seat, 
and  did  not  appear  in  such  action,  because  they  were 
informed  and  believed  that  the  court  had  made  an  order 
that,  if  the  time  for  answering  after  service  in  an  action 
did  not  expire  by  the  first  day  of  the  term,  it  would  not 
be  tried  at  such  term  ;   that  they  were  negotiating  with 


♦Note.— The  same  rule  has  been  enforced  in  the  following  cases :  Stanley  v. 
Smith,  15  Or.  506;  Tucker  v.  Constable,  16  Or.  409;  Stale  v.  Oallo,  18  Or.  425;  Crc^fl 
V.  Dalles  City,  21  Or.  55.— Reporter. 
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plaintiflF  about  the  right  of  way,  and  supposed  they  could 
and  would  agree  upon  the  compensation  to  be  paid  there- 
for without  resorting  to  a  trial ;  that  $150  is  not  an  ade- 
quate consideration  for  such  right  of  way,  but  that  the 
damage  to  defendants'  premises  by  reason  thereof  is  at 
least  the  sum  of  $450,  which  they  would  be  able  to  show 
if  allowed  to  defend.  This  motion  was  supported  by  the 
affidavits  of  the  defendants'  attorney,  employed  after 
the  default  had  been  entered  against  them,  and  after  the 
jury  had  been  impaneled,  and  one  I.  E.  Rose,  which  set 
forth  the  facts  substantially  as  stated  in  the  motion.  On 
the  same  d^ay  the  plaintifiF  filed  a  counter  affidavit, 
which,  however,  contains  nothing  material  to  any  ques- 
tion on  this  appeal,  except  the  admission  that  negotia- 
tions were  in  progress  between  the  plrfintiff  and  defend- 
ants, in  reference  to  the  subject-matter  of  the  litigation 
at  the  time  the  default  was  taken.  Upon  the  showing 
thus  made,  the  court  very  promptly  set  aside  the  default, 
and  permitted  the  defendants  to  answer.  An  answer 
was  thereafter  filed,  denying  that  $150,  or  any  other  or 
less  sum  than  $700,  is  a  reasonable  compensation  for  the 
damages  defendants  would  suffer  by  reason  of  the  taking 
of  the  land  sought  to  be  appropriated,  and  setting  up,  as 
new  matter,  sundry  facts  going  to  show  the  amount  of 
such  damages.  A  reply  having  been  filed,  a  trial  was 
subsequently  had,  resulting  in  a  verdict  in  favor  of  the 
defendants  for  the  sum  of  $500,  which,  on  a  motion  of 
the  plaintiflF  to  set  aside  the  verdict,  and  for  a  new  trial, 
on  the  ground,  among  others,  of  excessive  damages,  was 
reduced  to  $350,  and  judgment  entered  accordingly. 
From  this  judgment  the  plaintiff  appeals,  assigning  as 
error  :  First,  the  refusal  of  the  trial  court  to  enter  judg- 
ment in  its  favor  on  the  verdict  of  the  jury  rendered 
May  23,  1894,  and  in  sustaining  defendants'  motion  to 
set  aside  their  default  and  permitting  them  to  answer ; 
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second,  in  sustaining  the  defendants'  objections  to  certain 
questions  propounded  to  the  witness  Dodge,  called  on 
behalf  of  the  plaintiff,  in  reference  to  a  conversation  he 
had  with  the  defendants  while  attempting,  as  an  agent 
of  the  plaintiff,  to  negotiate  with  them  concerning  such 
right  of  way ;  and,  third,  the  overruling  of  plaintiff's 
motion  to  set  aside  the  verdict,  and  for  a  new  trial. 

Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Messrs.  J.  W.  Bennett  and  S,  H.  Hazard, 

For  respondents  there  was  a  brief  over  the  names  of 
D.  L,  Watson^  James  Watson,  and  D.  L,  Watson  Jr.,  with 
an  oral  argument  by  Mr.  David  Lowry  Watson. 

Mr.  Justice  Bean,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

It  is  a  well  settled  rule  that  an  application  to  set  aside 
a  default  is  addressed  to  the  sound  discretion  of  the  trial 
court,  and  that  its  action  thereon  will  not  be  disturbed  on 
appeal,  unless  there  is  an  abuse  thereof,  and  especially  so 
when  a  default  has  been  set  aside,  as  in  this  case,  and  a 
successful  defense  afterwards  made  :  City  of  Chicago  v. 
Adams,  24  111.  492.  It  is  true  this  discretion  is  not  an 
arbitrary  one,  but  must  be  exercised  in  conformity  with 
the  spirit  of  the  law,  and  in  accordance  with  the  rules 
established  in  reference  thereto :  Thompson  v.  Connelly 
31  Or.  231  (65  Am.  St.  Rep.  231,  48  Pac.  467);  Hanthorn 
V.  Oliver,  32  Or.  57  (67  Am.  St.  Rep.  618,  51  Pac.  440). 
But  as  said  by  the  Supreme  Court  of  California  in  Watso^i 
V.  Railroad  Co.,  41  Cal.  20  :  "Each  case  must  be  deter- 
mined upon  its  own  peculiar  facts,  for  perhaps  no  two 
cases  will  be  found  to  present  the  same  circumstances 


Apr.  1899.]       Coos  Bay  Nav.  Co.  v.  Endicott.        577 

for  consideration.  As  a  general  rule,  however,  in  cases 
where,  as  here,  application  is  made  so  immediately  after 
defiault  entered  as  that  no  considerable  delay  to  the  plain- 
tiff is  to  be  occasioned  by  permitting  a  defense  on  the 
merits,  the  court  ought  to  incline  to  relieve.  The  exer- 
cise of  the  mere  discretion  of  the  court  ought  to  tend,  in 
a  reasonable  degree,  at  least,  to  bring  about  a  judgment 
on  the  very  merits  of  the  case  ;  and,  when  the  circum- 
stances are  such  as  to  lead  the  court  to  hesitate  upon  the 
motion  to  open  the  default,  it  is  better,  as  a  general  rule, 
that  the  doubt  should  be  resolved  in  favor  of  the  applica- 
tion." 

While  the  showing  made  in  this  case  was  somewhat 
meager,  and  although  the  better  practice  undoubtedly  is 
for  an  affidavit  in  support  of  a  motion  of  this  kind  to  be 
made  by  the  party  himself,  yet,  under  the  circumstances, 
we  are  not  prepared  to  say  that  the  trial  court  abused  its 
discretion  or  exercised  it  erroneously.  The  defendants 
were,  no  doubt,  negligent  in  not  appearing  w^ithin  the 
time  specified  in  the  summons,  but  they  were  in  a  meas- 
ure excused  by  the  practice  which  seems  to  have  pre- 
vailed, that,  unless  the  time  for  answering  expired  before 
the  beginning  of  the  term,  the  cause  would  go  over.  In 
view  of  this  fact,  and  the  further  fact  that,  pending 
negotiations  in  reference  to  the  subject-matter  of  the 
litigation,  the  default  was  entered,  and  a  jury  called  to 
assess  the  damages,  we  are  of  the  opinion  the  action  of 
the  court  in  permitting  them  to  defend  ought  not  to  be 
disturbed. 

Nor  was  it  error  to  sustain  the  objections  to  the  ques- 
tions propounded  to  the  witness  Dodge,  because  (1)  the 
record  does  not  disclose  the  particular  facts  sought  to  be 
elicited  by  the  question  {Kelley  v.  Higlifield,  15  Or.  277, 
14  Pac.  744);    and  (2)  they  related  to  a  matter  wholly 

84  Ob.— 37. 


578  Shutb  v.  Hinman.  [34  Or. 

immaterial,  and  not  in  issue  in  the  case,  as  the  complaint 
alleged,  and  the  answer  admitted,  that  the  parties  were 
unable  to  agree. 

Upon  the  remaining  questions,  it  is  sufficient  to  say 
that  it  was  held  in  Nelson  v.  Oregon  Ry,  &  Nav.  Co.,  13  Or. 
141  (9  Pac.  321),  and  McQuaid  v.  Portland  &  Vancouver  R. 
R.  Co.,  19  Or.  535  (25  Pac.  26),  that  the  refusal  of  atrial 
court  to  set  aside  a  verdict  because  of  excessive  damages 
cannot  be  reviewed  on  appeal.  And  as  said  in  Kumli  v. 
Southern  Pacific  Co.,  21  Or.  505  (28  Pac.  639):  * 'Until 
these  cases  are  overruled,  they  are  the  law  of  this  state, 
and  control  in  the  determination  of  the  questions  sought 
to  be  raised  in  this  case."  The  judgment  from  which 
this  appeal  is  taken  is  not  so  excessive  or  disproportion- 
ate as  to  call  for  a  re-examination,  at  this  time,  of  the 
doctrines  of  the  cases  referred  to.     Judgment  affirmed. 

Affirmed. 


,-^  -«g  Decided  20  March;  rehearing  decided  6  November,  1899. 

1-22-^  SHUTE  V.  HINMAN. 

[56  Pac.  412;  58  Pac.  882.1 

1.  Following  Trust  Funds— Prefkrencbs.*— One  claiming  a  preference  over 

other  creditors  on  account  of  trust  property  mu8t  Identify  the  specific  prop- 
erty, or  its  proceeds,  or  show  that  the  property  of  the  debtor  which  he  seeks  to 
affect  with  the  preference  includes  the  trust  property:  Fercheny.Arndt,2S 
Or.  121,  cited. 

2.  Idem.— Where  a  trustee  deposited  trust  funds  to  his  credit  in  Ills  own  bank, 

and  such  funds  were  commingled  with  and  used  as  a  part  of  the  general  ftinds 
of  the  bank,  in  the  ordinary  course  of  its  business,  so  that  the  Identity  of  the 
trust  fund  was  wholly  lost,  the  trust  creditor  Is  not  entitled  to  a  preference 
over  other  creditors  out  of  money  left  In  the  bank  upon  an  assignment  by  the 
trustee  for  creditors. 

♦Note.— On  the  same  subject,  see  State  v.  Foster,  03  Am.  St,  Rep.  60,  29  L.  R.  A. 
22B,  250;  Hemlerson  v.  O'Conntyr,  10«  Cal.  385  (39  Pac.  786) ;  lAUle  v.  Cfutdwick,  7  L. 
R.  A.  670;   First,  National  Bank  v.  Hummel.  8  L.  R.  A.  788,  20  Am.  8t.  Rep.  257. 

—Reporter. 
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From  Washington  :     Thos.  A.  McBride,  Judge. 

Proceeding  by  J.  W.  Shute,  administrator,  against  A. 
Hinman",  assignee.  From  a  decree  for  plaintiff,  defend- 
ant appeals. 

Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  Samuel  B.  Hustoii. 

Ror  respondent  there  was  a  brief  over  the  name  of 
Bagley  &  Brown,  with  an  oral  argument  by  Mr.  Thos.  H. 
Tongue. 

Mr.  Justice  Bean  delivered  the  opinion. 

This  is  a  proceeding  to  require  the  assignee  of  the 
estate  of  Anton  Pfanner,  insolvent,  to  pay  the  admin- 
istrator of  Martin  Manning,  deceased,  $879.84  out  of 
the  moneys  coming  into  his  hands  as  assignee,  on  the 
ground  that  it  is  a  trust  fund.  The  facts  are  that  on 
February  3,  1896,  Pfanner  was  appointed  and  qualified 
as  administrator  of  the  estate  of  Martin  Manning,  de- 
ceased, and  acted  as  such  juntil  June,  1897,  when  he 
was  removed  by  the  county  court,  and  the  present  peti- 
tioner appointed  in  his  stead.  Soon  after  his  appoint- 
ment as  administrator,  Pfanner  purchased  and  assumed 
control  of  a  banking  house  at  Forest  Grove ;  and  all 
funds  received  by  him  belonging  to  the  estate  were  de- 
posited in  the  bank  to  his  credit,  and  commingled  with 
and  used  as  a  part  of  the  general  funds  of  the  bank  in 
the  usual  course  of  business.  On  June  10,  1897,  the 
bank  failed,  and  Pfanner  made  a  general  assignment  for 
the  benefit  of  his  creditors.  He  had  in  the  bank  vault 
at  the  time  the  sum  of  $1,755.69  in  cash,  and  was  in- 
debted to  the  Manning  estate  in  the  sum  of  $879.84  for 
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moneys  collected  by  him  as  administrator.  The  present 
administrator  sets  out  these  facts  in  his  petition,  and 
prays  an  order  directing  the  assignee  to  pay  over  such 
sum  to  him  out  of  the  funds  on  hand  at  the  time  of 
the  assignment.  The  petition  was  granted,  and  the  as- 
signee appeals,  claiming  that  th«  evidence  is  insufficient 
to  establish  the  right  of  the  Manning  estate  to  a  prefer- 
ence over  the  other  creditors  of  Pfanner. 

1.  The  rule  in  this  state  is  that  one  claiming  a  pref- 
erence over  other  creditors,  on  account  of  trust  property, 
must  either  identify  the  specific  property,  or  the  pro- 
ceeds thereof,  or  show  that  the  property  of  the  debtor 
which  he  seeks  to  affect  with  such  lien  or  preference 
includes  the  trust  property.  The  rule  formerly  pre- 
vailed that  the  claimant  must  identify  the  particular 
property  or  the  proceeds  thereof ;  but  this  has  been  so 
modified  that,  although  its  identity  has  been  completely 
lost,  equity  will  afford  relief  if  it  is  shown  to  have  been 
mingled  into  a  common  mass,  and  forms  a  part  thereof. 
**This  equitable  doctrine  is  put  upon  the  ground,"  says 
Mr.  Chief  Justice  Lord,  'Hhat  the  real  owner  has  the 
right  to  retake  and  reclaim  his  property,  through  all  its 
transformations  and  forms',  so  long  as  it  may  be  traced, 
whether  its  identity  is  preserved,  or  is  merged  into  a 
mass  of  which  it  forms  a  part.  To  accomplish  this  end, 
when  such  trust  property  has  been  mingled  into  a  mass 
of  which  it  forms  a  part,  but  its  identity  is  lost,  equity 
affords  relief  by  creating  a  charge  or  lien  upon  such 
mass  for  its  ascertainable  value.  The  right  to  such  re- 
lief has  its  basis  in  the  right  of  property,  and  'simply 
asserts,'  as  Andrews,  J.,  says,  *the  right  of  the  true 
owner  to  his  own  property:'  Gavin  v.  Gleason,  106  N. 
Y.  262  (11  N.  E.  504) .  But  whether  such  owner  seeks 
to  recover  specific  property,  or  to  create  a  lien  upon  a 
mass  or  fund,  he  must  trace  such  property,  and  show 
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that  it  belongs  to  him,  or  that  it  has  gone  into,  and  then 
remains  in,  the  mass  which  he  seeks  to  impress  with  a 
lien  or  charge.  In  such  cases  the  question  to  be  deter- 
mined always  is  whether  the  trust  property  or  fund,  or 
the  proceeds  thereof,  is  traceable  into  any  specific  prop- 
erty or  fund.  Before,  therefore,  one  claiming  to  be  a 
trust  creditor  can  be  entitled  to  a  lien  or  preference  over 
other  creditors,  he  must  make  it  appear  that  the  fund  or 
property  of  the  debtor  which  he  seeks  to  affect  with  such 
lien  or  preference  includes  the  trust  property,  or  the  pro- 
ceeds thereof:"  Ferchen  v.  Arndt,  26  Or.  121  (29  L.  R, 
A.  664,  46  Am.  St.  Rep.  603,  37  Pac.  161,  163). 

2.  By  applying  this  rule  to  the  facts  in  the  case  be- 
fore us,  its  solution  presents  no  difficulty.  The  evidence 
shows  that  the  money  for  which  the  plaintiff  claims  a 
preference  was  indiscriminately  mixed  and  mingled  with 
the  bank's  other  money,  and  its  identity  wholly  lost. 
None  of  it  has  been  traced  or  followed  into  the  mass 
sought  to  be  charged  with  the  lien.  It  was  used  by  the 
bank  in  the  ordinary  course  of  its  business  to  pay  its 
debts  and  obligations,  the  same  as  any  other  money ; 
and,  so  far  as  this  record  shows,  none  of  it  was  in  the 
possession  of  the  bank  at  the  time  of  its  suspension,  or 
has  since  come'into  the  hands  of  the  assignee. 

This  is  not  a  case  where  the  trustee  has  mingled  the 
trust  fund  with  his  own,  and  a  balance  remains  sufficient 
to  satisfy  the  trust,  as  in  Knatchbull  v.  Hallett^  13  Ch.  Div. 
696 ;  but  here  the  trust  fund  was  commingled  with  the 
other  funds  of  the  bank,  the  same  as  that  of  other  deposi- 
tors, and  was  paid  out  and  disbursed  in  the  same  man- 
ner. It  is  manifest,  therefore,  that  the  petitioner  has  no 
preference  over  other  creditors.  The  decree  must  there- 
fore be  reversed,  and  the  petition  dismissed  ;  and  it  is  so 
ordered. 

Revbrsbd. 
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6  November,  1800. 

On  Rbhbaring. 

Mr.  Justice  Moore  delivered  the  opinion. 

A  rehearing  having  been  granted  in  this  cause,  it  is 
insisted  that,  inasmuch  as  the  testimony  conclusively 
shows  that  Pfanner  placed  the  $879.84,  belonging  to  the 
Manning  estate  in  his  bank,  and  thereafter,  until  the 
assignment,  retained  more  than  that  amount  therein,  it 
was  error  in  the  former  opinion,  in  speaking  of  the 
money  which  was  sought  to  be  impressed  with  a  prefer- 
ence, to  say  that  **none  of  it  has  been  traced  or  followed 
into  the  mass  sought  to  be  charged  with  the  lien." 
Pfanner,  as  a  witness,  says,  in  substance,  that  when  ap- 
pointed administrator  he  was  a  broker,  and  kept  the 
funds  of  the  estate  in  his  safe,  but  when  he  went  into  the 
banking  business  they  were  placed  in  his  bank,  and  that 
most  of  his  collections  as  administrator  were  made  after 
he  engaged  in  the  latter  business.  In  speaking  of  the 
manner  in  which  the  money  of  the  estate  was  deposited, 
he  says,  *'It  was  placed  with  the  bank's  money,  the  same 
As  any  other  money."  If  Pfanner  had  continued  in  the 
business  of  a  broker,  and  kept  the  funds  of  the  estate  in 
his  safe,  but  commingled  with  his  own,  it  is  quite  proba- 
ble that  if,  at  the  time  of  the  assignment,  the  money 
therein  was  sufficient  to  satisfy  the  demands  of  his  trust, 
a  court  of  equity,  upon  proper  application,  would  have 
enforced  a  lien  thereon  in  favor  of  the  cestui  que  trust. 
So,  too,  as  intimated  in  the  former  opinion,  if,  after 
having  mixed  the  money  of  the  estate  with  his  own, 
Pfanner  had  made  a  general  deposit  thereof  in  a  bank, 
where  it  remained  at  the  time  of  the  assignment,  a  court 
of  equity  would  undoubtedly  have  impressed  the  money 
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with  a  lien  in  favor  of  the  estate  :  Overseers  of  Poor  of 
Norfolk  V.  Bank  of  Virginia,  2  Gratt.  544  (44  Am.  Dec. 
399);  Stair  v.  New  York  Nat,  Bank,  55  Pa.  St.  364  (93 
Am.  Dec.  759) ;  Van  Allen  v.  Bank,  52  N.  Y.  1 ;  Cen- 
tral Nat,  Bank  v.  Connecticut  Mid,  Life  Ins,  Co.,  104  U.  S. 
54.  This  rule  is  founded  upon  the  principle  that  if  a 
trustee  mingles  with  his  own  money  the  funds  of  his 
cestui  que  trust,  the  whole  will  be  regarded  as  belonging 
to  the  latter,  except  so  far  as  the  trustee  may  be  able  to 
distinguish  his  own:  Hart  v.  Ten  Eyck,  2  Johns,  Ch. 
62,  108. 

It  has  been  held,  by  invoking  the  presumption  that 
the  ordinary  course  of  business  has  been  followed  (Hill's 
Ann.  Laws,  §  776,  Subd.  20),  that,  in  the  absence  of 
evidence  to  the  contrary,  a  deposit  of  money  in  a  bank 
will  be  regarded  as  a  general  deposit  {Alston  v.  State,  92 
Ala.  124,  13  L.  R.  A.  659,  9  South.  732).  However, 
there  exists  no  necessity,  in  the  case  at  bar,  for  invoking 
this  presumption,  for  the  testimony  conclusively  shows 
that  Pfanner  made  a  general  deposit  of  the  money  of  the 
estate  in  the  bank.  This  created  the  relation  of  creditor 
and  debtor  between  him  and  the  bank,  thereby  giving  it 
the  right  to  mingle  the  money  so  deposited  with  its  own 
funds  :  Morse,  Banks,  §  289  ;  Cadwell  v.  King,  84  Iowa, 
228  (50  N.  W.  975);  Catlin  y.  Bank,  7  Conn,  487  ;  Coffin 
V.  Anderson,  4  Blackf.  395  ;  Horivitz  v.  Ellinger,  31  Md. 
492 ;  Carman  v.  Bank,  61  Md.  467  ;  Marine  Bank  v. 
Fulton  Bank,  69  U.  S.  (2  Wall.)  252  ;  Thompson  v.  Riggs, 
72  U.  S.  (5  Wall.)  663  ;  Bank  v.  Millard,  77  U.  S.  (10 
Wall) .  152.  Although  the  bank  may  have  retained  in 
its  vaults  at  all  times  a  sum  greater  than  the  trust  funds, 
a  general  deposit  thereof  was  technically  a  use  of  such 
funds  in  its  business :  St,  Paul  Trust  Co,  v.  Kittson,  62 
Minn.  408  (65  N.  W.  74) .  In  Otis  v.  Gross,  96  111.  612 
(36  Am.  Rep.  157),  a  clerk  of   a  court  having  made  a 
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general  deposit  of  trust  funds  in  a  bank  which  became 
insolvent,  sought  to  impress  the  money  of  the  bank  in 
the  hands  of  a  receiver  with  a  preferential  lien,  but  the 
relief  was  denied,  the  couijb  holding  that  he  must  share 
pro  rata  with  the  other  creditors  of  the  bank.  In  Weth- 
erell  v.  O'Brien,  140  111.  146  (33  Am.  St.  Rep.  221,  29 
N.  E.  904),  an  executor  made  a  general  deposit  of  the 
funds  of  his  testator  in  a  bank  which  subsequently 
failed,  and  in  a  suit  to  impress  with  an  equitable  lien  the 
money  of  the  bank  in  the  possession  of  its  assignee  it 
was  held  that  the  suit  would  not  lie  ;  the  court  saying  : 
"It  is  clear  that  it  was  impossible,  when  the  assignment 
was  made,  to  identify  the  money  of  the  appellee  as  a 
separate  trust  fund,  distinct  from  the  other  moneys  of 
the  bank." 

In  McLam  v.  Wallace,  103  Ind.  562  (5  N.  E.  911),  a 
clerk  of  a  court,  having  made  a  general  deposit  of  trust 
funds  in  a  bank  in  his  own  name,  to  which  he  appended 
the  word  * 'clerk,"  sought  to  establish  a  lien  on  the  money 
of  the  bank  in  the  hands  of  its  receiver ;  but  it  was  held 
that  the  word  *' clerk"  did  not  make  the  deposit  a  special 
one,  and  that  the  suit  would  not  lie,  the  court  saying : 
''Deposits  in  bank  are  either  general  or  special.  Upon 
a  special  deposit  the  bank  is  merely  a'bailee,  and  is  bound 
according  to  the  terms  of  the  special  deposit;  but  on  a 
general  deposit,  without  special  agreement,  the  money 
becomes  the  property  of  the  bank,  and  the  depositor  has 
no  longer  any  claim  on  that  money.  His  claim  is  on  the 
bank  for  a  like  amount  of  money  :  Coffin  v.  Anderson,  4 
Blackf .  395  ;  McEwen  v.  Davis,  39  Ind.  109.  Upon  the 
insolvency  of  a  bank,  its  general  depositors  must  be  paid 
pro  rata.''  In  Fletcher  v.  Sharpe,  108  Ind,  276  (9  N.  E. 
142),  an  administrator  having  made  a  general  deposit 
of  the  funds  of  his  intestate  in  a  bank,  which  subse- 
quently became  insolvent,  it  was  held,  in  a  suit  to  sub- 
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ject  the  money  of  the  bank  to  an  equitable  lien,  that  he 
was  not  entitled  to  any  preference  over  the  other  general 
depositors. 

The  reason  for  this  rule  is  found  in  the  fact  that  upon 
a  general  deposit  of  money  in  a  bank  it  becomes  the 
property  of  the  latter,  and,  when  indiscriminately  mixed 
and  mingled  with  the  other  money  of  the  bank  which 
becomes  insolvent,  its  identity  is  wholly  lost  when  any 
portion  of  it  is  checked  out,  in  which  case  it  is  impos- 
sible to  trace  the  fund  into  the  hands  of  the  bank's  as- 
signee. The  fact  that  Pfanner  the  administrator  and 
Pfanner  the  banker  were  one  and  the  same  person,  so 
that  the  bank  must  have  known  the  character  of  the 
funds  so  deposited,  affords  no  reason  for  changing  the 
rule  that  a  general  deposit  cannot  be  impressed  with  a 
trust  after  the  bank  in  which  it  is  placed  has  made  a 
general  assignment:  Shields  v.  Thomas^  71  Miss.  260 
(42  Am .  St .  Rep .  458 ,  14  Sou th .  84) .  Having  discovered 
no  error  in  the  former  opinion,  we  are  compelled  to  ad- 
here therein. 

Reversed. 

ArgUed  27  March;  decided  24  April,  1899. 
liOOMIS  V,  ROSENTHAL.. 

[67  Pac.  55.] 

Limitation  of  Actions— Laches— Euuity.— While  the  statute  of  limitations 
is  not  a  defense  in  equity,  still  the  claimant  must  have  exercised  reasonable 
diligence  in  asserting  his  claim  after  ascertaining  the  fraud  complained  of,  or 
after  learning  of  facts  which  would  put  a  person  of  ordinary  intelligence  on 
inquiry:  Rawnond  v. Mavel,  *II  Or.  219,  and  Sedlak  v.  Sedlak,  14  Or.  540,  clt^d. 

La CHK8— Statue  Demand.— The  purchaser  of  land  at  an  administrator's  sale 
held  notorious  and  exclusive  possession  of  it  nineteen  years,  and  flfteen  years 
after  the  youngest  heir  became  of  age.  The  heirs  lived  in  the  same  neighbor- 
hood, knew  their  father  had  owned  the  land,  and  vl«ito<l  the  purt^haser's 
family,  and  were  notified  of  the  administrator's  sale.  The  purchaser  cut  the 
timber,  erected  costly  buildings,  and  contributed  a  large  sum  towards  bring- 
ing an  electric  railway  ftrom  the  city  to  the  premises,  and  the  land  rapidly 
Increased  in  value.  The  deeds  showing  the  transactions  were  of  record. 
Heldf  that  the  heirs  were  guilty  of  laches  preventing  their  recovery  of  the 
land,  notwithstanding  no  notice  of  tlie  appointment  of  the  administrator 
was  served  on  them. 


586  LooMis  V,  Rosenthal.  [34  Or. 

From  Multnomah  :     Loyal  B.  Stearns,  Judge. 

This  is  a  suit  by  Katie  J.  Loomis  and  Olive  F.  SwafFord 
against  Lewis  and  Caroline  Rosenthal  to  establish  a  trust 
in  real  property,  to  set  aside  certain  conveyances  thereof, 
and  to  recover  the  rents  and  profits  arising  therefrom. 
The  material  facts  are  that  on  February  21,  1860,  one 
J.  V.  Clary,  being  the  owner  in  fee  simple  of  the  north- 
west i  of  section  33,  in  townsliip  1  north,  of  range  2 
east  of  the  Willamette  Meridian,  in  Multnomah  County, 
executed  with  his  wife,  Barbara  A.,  a  mortgage  tliereof 
to  Messrs.  Ladd  &  Tilton,  bankers,  to  secure  the  pay- 
ment of  the  sum  of  $300,  payable  six  months  from  that 
date,  with  interest  thereon,  after  maturity,  at  the  rate  of 
five  per  cent,  per  month,  which  was  duly  recorded  in  the 
records  of  mortgages  of  said  county.  Clary  and  his  wife 
having  moved  off  the  premises,  the  latter,  on  October  21, 

1861,  for  the  expressed  consideration  of  $135,  executed 
to  the  defendant  Lewis  Rosenthal  what  purported  to 
be  a  bargain  and  sale  deed  thereof,  in  pursuance  of 
which  he  moved  thereon  in  1862,  remaining  in  posses- 
sion only  a  few  months,  but  returned  thereto  in  1865, 
since  which  time  he  has  been  constantly  in  the  pos- 
session thereof.     J.  V.  Clary  died  intestate  March  12, 

1862,  leaving  the  said  Barbara  A.,  now  the  wife  of  H.  C. 
Baugher,  and  three  daughters,  who,  since  the  death  of 
their  father,  have  married,  and  whose  names  and  date 
of  birth  are  as  follows  :  Olive  SwafFord,  May  15,  1856 ; 
Lola  Lane,  April  16,  1859;  and  Katie  J.  Loomis,  Feb- 
ruary 6,  1861, — who  still  survive.  Rosenthal  and  wife, 
on  November  3,  1863,  executed  to  one  H.  F.  Bloch  a 
mortgage  of  said  land  to  secure  the  payment  of  a  prom- 
issory note,  purporting  to  have  been  executed  May  12, 
1862,  for  the  sum  of  $1,500,  with  interest  thereon  at  the 
rate  of  two  per  cent,  per  month,  and  Ladd  &  Tilton  exe- 
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cuted  to  Bloch,  on  November  5,  1863,  an  assignment  of 
the  said  Clary  mortgage,  and  the  same  was  recorded  in 
the  records  of  mortgages  of  said  county. 

On  April  6, 1871,  Rosenthal  and  wife,  for  the  expressed 
consideration  of  $800,  executed  to  one  B.  Goldsmitli  a 
quitclaim  deed  of  said  land,  reciting  therein  that  the 
interest  intended  to  be  conveyed  thereby  was  the  dower 
right  of  Barbara  A.  Clary.  Rosenthal,  having  been  ap- 
pointed administrator  of  the  estate  of  J.  V.  Clary,  de- 
ceased, obtained  an  order  of  the  county  court  of  said 
county,  in  pursuance  of  which  he,  on  March  18,  1871, 
sold  said  land  for  the  sum  of  $1,800  to  Bloch,  and,  said 
sale  having  been  confirmed  by  an  order  of  the  county 
court,  the  administrator,  on  April  14,  1871,  executed  to 
the  purchaser  a  deed  to  the  premises.  Bloch  and  wife, 
on  April  18,  1871,  for  the  expressed  consideration  of 
$1,800,  executed  a  quitclaim  deed  to  Goldsmith,  who, 
with  his  wife,  on  April  26,  1876,  in  consideration  of  $1, 
conveyed  said  premises  by  a  like  deed  to  Rosenthal.  The 
tax  levied  upon  said  land  for  the  year  1873  becoming 
delinquent,  the  premises  were  sold  to  satisfy  the  same  to 
one  William  Barnes,  who,  on  September  18,  1890,  con- 
veyed to  Rosenthal  all  the  interest  that  he  thereby  ac- 
quired. Barbara  A.  Baugher  and  Lola  Lane  having 
conveyed  their  respective  interests  in  said  premises  to 
Katie  J.  Loomis,  she,  with  her  sister  Olive  Swafford, 
instituted  this  suit,  alleging  in  their  complaint  tlie  facts, 
in  substance,  as  hereinbefore  detailed,  and  that  Rosen- 
thal, as  a  part  of  the  consideration  for  Barbara  A.  Clary's 
deed,  agreed  to  satisfy  the  Ladd  &  Til  ton  mortgage,  but 
that  he  neglected  to  do  so,  and,  in  order  to  defraud  the 
heirs  of  J.  V.  Clary,  procured  said  mortgage  to  be  as- 
signed to  Bloch,  to  be  held  in  trust  for  liim ;  that  he 
secured  the  appointment  of  administrator  of  Clary's  es- 
tate, and  had  Bloch  present  said  mortgage  as  a  claim 
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against  the  estate,  and,  notwithstanding  the  statute  of 
limitations  had  run  against  the  lien,  he  allowed  the 
claim,  amounting  to  the  sum  of  $1,800  ;  and  that  each  of 
said  deeds  was  executed  in  pursuance  of  a  plan  whereby 
the  several  grantees  held  the  title  to  said  real  property 
in  trust  for  Rosenthal,  who,  without  having  been  dis- 
charged as  administrator,  caused  said  premises  to  be 
conveyed  to  him,  seeking  thereby  to  defraud  the  cesixds 
que  trusient  of  their  estate  therein  ;  and  that  the  reason- 
able value  of  the  rent  of  said  land  for  a  period  of  six 
years  immediately  preceding  the  commencement  of  this 
suit  is  $6,000. 

As  an  excuse  for  the  delay  in  commencing  this  suit  it  is 
averrred  as  follows  :  "That  the  plaintiffs  and  said  Lola 
Lane  during  said  times  were  minors,  and  wholly  unac- 
quainted with  the  business  affairs  of  their  father's  estate, 
and  without  any  knowledge  that  he  had  left  an  estate 
for  them,  or  that  they  were  entitled  thereto ;  and  they 
knew  nothing  of  the  said  fraudulent  acts  and  conduct  of 
the  defendant  Lewis  Rosenthal,  or  of  his  fraudulent  intent 
and  purpose  towards  them  ;  that  the  said  defendant  care- 
fully concealed  all  of  his  said  acts  and  conduct  from 
them,  and  covered  up  his  fraudulent  purpose  and  intent 
by  deeds  and  proceedings  of  record  which  appeared  to  be 
regular  on  their  face,  and  which  diverted  all  suspicion 
from  said  defendant,  and  were  intended  by  him  to  be, 
and  were,  misleading;,  and  the  plaintiffs  and  said  Lola 
Lane  were  without  any  knowledge  or  any  information  of 
said  fraudulent  acts,  purpose,  and  intent  of  said  defend- 
ant until  on  or  about  the  first  day  of  September,  1891, 
when  they  were  informed  thereof  bj^  their  attorneys ; 
tliat  up  to  said  time  they  were  totally  ignorant  of  all 
said  fraudulent  acts  and  conduct  by  the  defendant,  and 
of  his  intent  to  defraud  them,  and  were  without  means 
of  knowledge  or  information  respecting  the  same  ;    that, 
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as  soon  as  they  were  informed  thereof,  they  began  legal 
proceedings  against  said  defendant  Lewis  Rosenthal  in 
the  Circuit  Court  of  the  United  States  for  the  District  of 
Oregon,  which  they  prosecuted  to  final  trial,  but  their 
bill  of  complaint  was  dismissed  on  the  twenty-seventh 
day  of  March,  1895,  by  said  court,  because  said  court 
found  and  held  that  the  plaintiff  Kate  J.  Loomis  was  a 
resident  of  the  State  of  Oregon  when  said  cause  was 
commenced."  The  defendants,  having  denied  the  ma- 
terial allegations  of  the  complaint,  averred  that  all  said 
conveyances  were  executed  and  said  probate  proceedings 
were  had  in  good  faith  ;  that  Bloch  purchased  said  land 
at  the  administrator's  sale  thereof  for  himself,  and  that 
there  never  was  any  agreement  or  understanding,  di- 
rectly or  indirectly,  either  before,  at,  or  after  said  sale, 
whereby  the  title  to  said  land  should  be  held  in  trust  for 
the  defendants,  or  either  of  them  ;  and  that  Rosenthal, 
for  more  than  fifteen  years  prior  to  the  commencement 
of  this  suit,  had  been  in  the  open,  notorious,  continuous, 
adverse  possession  of  all  of  said  land,  claiming  to  own 
the  same  in  his  own  right ;  that  he  had  cleared  said 
land,  set  out  orchards  and  erected  buildings  thereon, 
and  contributed  the  sum  of  $5,000  towards  the  construc- 
tion of  an  electric  railway  from  the  City  of  Portland 
thereto.  The  reply  having  put  in  issue  the  allegations 
of  new  matter  contained  in  the  answer,  a  trial  was  had, 
and  from  the  evidence  taken  before  a  referee  the  court 
found  the  facts  in  substance  as  hereinbefore  stated,  and 
as  alleged  in  the  answer,  and  that  the  plaintiffs  had  been 
guilty  of  gross  laches  in  the  commencement  of  their 
suit,  and  that  they  had  not  established  any  facts  tending 
to  justify  such  long  delay,  and  thereupon  dismissed  the 
suit,  and  plaintiffs  appeal. 

Affirmed. 
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For  appellants  there  was  a  brief  over  the  name  of 
Thayer  &  St.  Rayner,  with  an  oral  argument  by  Mr. 
Henry  St.  Ray  tier  and  Mrs.  Mary  Leonard. 

For  respondents  there  was  a  brief  over  the  names  of 
Dolph,  Mallory  <fe  Simon,  McDougail  &  Jones,  and  Snow  & 
McCamant,  with  an  oral  argument  by  Mr.  Joseph  Simon 
and  Mr.  Wallace  M.  McCamant. 

Mr.  Justicb  Moork,  after  making  the  foregoing  state- 
ment of  the  facts,  delivered  the  opinion  of  the  court. 

It  is  contended  by  plaintiffs'  counsel  that  the  petition 
for  the  appointment  of  an  administrator  of  the  estate  of 
J.  V.  Clary,  deceased,  did  not  state  facts  sufficient  to 
confer  upon  the  County  Court  of  Multnomah  County 
jurisdiction  of  the  subject-matter ;  tliat  Clary's  heirs 
were  not  served  with  a  citation  to  appear,  and  show 
why  their  ancestor's  real  property  should  not  be  sold  to 
satisfy  his  debts,  and  hence  said  court  never  acquired 
jurisdiction  of  their  persons,  in  consequence  of  which  it 
was  powerless  to  order  a  sale  of  the  premises,  thereby 
rendering  any  attempted  sale  thereof  void.  Defendants' 
counsel  maintain,  however,  that,  inasmuch  as  the  com- 
plaint nowhere  charges  that  Rosenthal  was  improperly 
appointed  administrator,  the  question  sought  to  be  pre- 
sented is  not  in  issue ;  that,  if  it  were  conceded  that 
such  sale  was  void, — which  is  denied, — ^the  plaintiffs 
were  never  devested  of  their  legal  estate  in  the  premises, 
and  their  proper  remedy  would  have  been  an  action  in 
ejectment,  but,  having  commenced  a  suit  in  equity  to 
have  Rosenthal  declared  a  trustee,  who,  by  reason  of  the 
alleged  fraudulent  sale  of  the  premises  as  administrator 
to  himself,  liolds  the  title  to  the  land  in  trust  for  them, 
they  thereby  admit  the  jurisdiction  of  the  county  court, 
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and  the  legality  of  its  proceedings  in  the  matter  of  said 
estate,  and  the  sale  of  said  property,  and  hence  are  pre- 
cluded from  questioning  such  proceedings.  The  argu- 
ment adduced  by  defendants'  counsel  seems  logically  to 
support  the  legal  principle  for  which  they  contend,  but 
we  do  not  deem  it  necessary  to  a  decision  of  the  case  to 
consider  the  questions  thus  presented  by  either  party, 
for,  if  Rosenthal,  as  administrator,  conveyed  the  premises 
to  any  person  under  an  agreement  or  understanding  that 
the  latter  would  hold  the  legal  title  thereto  in  trust  for 
him,  in  pursuance  of  which  the  land  was  thereafter  con- 
veyed to  him,  a  court  of  equity  would  not  permit  him 
to  take  advantage  of  his  own  wrong,  but  would  treat 
him  as  a  trustee  for  tlie  heirs,  whom  he  had  tried  to 
defraud.  If,  however,  Rosenthal,  as  such  administrator, 
made  a  bona  fide  sale  of  the  land  to  Blocli,  and  thereafter, 
in  good  faith,  purchased  it  in  his  individual  capacity, 
obtaining  a  deed  therefor,  in  pursuance  of  which  he  made 
valuable  improvements  thereon,  and  has  been  in  the 
open,  notorious,  and  adverse  possession  thereof,  to  plain- 
tiffs' knowledge  of  their  rights,  for  such  a  period  of  time 
as  to  render  it  inequitable  to  restore  the  land  to  them, 
the  deed  which  Rosenthal  obtained  being  a  colorable 
title  to  the  whole  premises,  the  jurisdiction  of  the  county 
court  and  the  legality  of  its  proceedings,  so  far  as  the 
administrator's  sale  is  concerned,  would  be  rendered 
wholly  immaterial. 

The  fraud  charged  in  the  complaint  as  a  basis  for  the 
relief  demanded  is  that  Rosenthal  bought  the  land  from 
Mrs  Clary  under  an  agreement  to  pay  off  the  Ladd  & 
Tilton  mortgage ;  that,  instead  of  keeping  his  engage- 
ment in  this  respect,  he  procured  the  mortgage  to  be 
assigned  to  Bloch,  who  undertook  to  enforce  it  for  his 
benefit ;  and,  being  the  equitable  owner  of  this  mort- 
gage, he  fraudulently  sought  and  secured  the  appoint- 
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ment  as  administrator  of  Clary's  estate,  in  pursuance  of 
which  he  sold  the  land  to  Bloch,  who  held  the  title  thereto 
in  trust  for  him.  Mrs.  Baugher,  as  a  witness  for  plain- 
tiffs, in  speaking  of  what  her  brother-in-law  said  to  her 
about  Rosenthal's  alleged  agreement  to  procure  the  dis- 
charge of  the  lien  upon  the  premises,  says  :  *'Mr.  Kerns 
told  me  at  the  time  of  the  sale  that  he  would  pay  the 
mortgage  off,  and  pay  me  a  little  besides ;  and  I  got 
$135,  I  think."  Mrs.  Rebecca  Wells,  formerly  Mrs. 
Kerns,  in  speaking  upon  this  subject,  says:  "As  I  re- 
member, Mr.  Rosenthal  met  my  husband,  and  told  him 
he  wanted  to  get  his  property  or  Mrs.  Clary's.  Mr. 
Kerns  then  wrote  to  Mrs.  Clary.  When  she  came  down, 
they  talked  it  over  at  our  house,  and  my  understanding 
was  that  Mr.  Rosenthal  was  to  pay  off  the  mortgage  that 
was  on  the  place,  and  was  to  pay  her  a  certain  amount 
of  money,  if  she  would  sign  away  her  dower,  or  what- 
ever right  she  had  in  the  place."  Rosenthal  testifies 
that  he  never  agreed  to  pay  off  the  mortgage,  and  that 
he  did  not  know  of  its  existence  until  informed  thereof 
by  Bloch  some  time  after  1865.  It  will  be  observed  that 
the  testimony  of  Mrs.  Baugher  and  of  Mrs.  Wells  relating 
to  Rosenthal's  alleged  agreement  is  wholly  hearsay,  and 
refers  exclusively  to  what  Mr.  Kerns  said  to  his  wife  and 
her  sister  concerning  the  purchase  price  of  the  land.  The 
evidence  tends  to  show  that  when  Rosenthal  secured  Mrs. 
Clary's  deed  the  land  in  question  was  covered  with  heavy 
timber,  except  about  three  or  four  acres,  which  was  par- 
tially cleared,  and  a  small  board  house  built  thereon ; 
that  at  the  time  vacant  school  land  in  the  vicinity,  of 
equal  or  greater  value,  could  have  been  obtained  by  any 
citizen  of  the  State  of  Oregon  for  the  sum  of  $1.25  per 
acre,  and  that  Rosenthal  paid  the  full  value  of  the  land. 
The  books  of  Ladd  &  Tilton  in  relation  to  the  mortgage 
loan,  being  offered  in  evidence,  show  that  on  February 
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21,  1860,  J.  V.  Clary  executed  to  the  bank  a  note,  No. 
284,  for  which  a  credit  is  claimed  on  account  of  cash  in 
the  sum  of  $277.98,  and  on  March  1,  1860,  the  bank  is 
charged,  on  account  of  bills  receivable,  with  note  No.  284 
in  the  sum  of  $300.  The  books  also  show  the  following 
payments  on  account  of  said  note  :  June  9,  1862,  $10 ; 
August  9 — probably  the  same  year — $7.98  ;  and  Novem- 
ber 3,  1863,  $260,  in  full  payment  thereof.  It  is  fairly 
inferable  from  an  inspection  of  these  books  that,  since 
Clary's  note  did  not  provide  for  the  payment  of  any  in- 
terest until  after  maturity,  six  months'  interest  thereon 
was  deducted  from  the  face  of  the  note,  and  that  the 
maker  received  the  remainder,  which  was  $277.98,  the 
amount  charged  to  cash  on  account  of  said  note.  The 
books  of  the  bank  also  show  that  it  received  this  sum 
only  in  full  settlement  of  the  note,  thus  conclusively 
showing  that  no  interest  whatever  was  paid  thereon,  not- 
withstanding the  note,  at  the  time  it  was  surrendered  to 
Bloch,  amounted  to  the  sum  of  $678.  If  the  land,  in 
1863,  had  been  worth  more  than  $277.98,  and  the  costs 
and  expenses  of  the  mortgage  foreclosure  and  the  sale  of 
the  premises  thereunder,  it  is  not  at  all  reasonable  to 
suppose  that  the  bank  would  have  assigned  the  note  for 
the  amount  received,  and  thereby  lost  the  interest  on  the 
money  loaned  for  the  term  of  three  years,  eight  months, 
and  twelve  days. 

During  this  period  of  time  the  country  about  Portland 
probably  improved  somewhat,  in  consequence  of  which 
the  value  of  this  tract,  together  with  all  other  lands  in 
the  vicinity  of  that  city,  must  necessarily  have  appre- 
ciated in  some  degree  ;  and  it  is  a  circumstance  tending 
to  show  that  the  land  was  not  probably  worth  as  much 
at  the  time  Rosenthal  secured  Mrs.  Clary's  deed  as  it 
was  when  the  note  and  mortgage  were  assigned  to  Bloch. 

81  Ob.- 88. 
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Nor  is  this  inference  dispelled  because  Ladd  <fe  Tilton 
loaned  that  amount  of  money  upon  the  land  in  question, 
for  the  evidence  shows  that  Clary  at  tliat  time  owned 
another  tract  of  land  in  the  same  neighborhood.  It  is 
very  evident,  we  think,  that  Rosenthal  never  agreed,  as 
a  part  of  the  consideration  for  Mrs.  Clary's  deed,  to  pay 
ofiF  the  Ladd  &  Tilton  mortgage.  He  testifies  that  he 
understood  Mrs.  Clary,  at  the  time  he  obtained  her  deed, 
was  a  widow,  which  led  him  to  believe  that  she  thereby 
conveyed  her  dower  right  in  the  premises,  and  he  is 
corroborated  in  this  respect  by  the  t€|ftimony  of  Mrs. 
Wells,  hereinbefore  quoted,  and  also  by  the  recital  con- 
tained in  his  deed  of  April  6, 1871,  executed  to  Goldsmith. 
Rosenthal  having  exchanged  a  yoke  of  oxen  and  a  span 
of  horses  with  Mrs.  Clary  for  her  interest  in  the  land, 
his  wife  testifies  that  he  gave  this  stock  for  a  house  on  the 
place  ;  thus  showing,  it  would  seem,  that,  while  Rosen- 
thal obtained  no  title  whatever  by  reason  of  Mrs.  Clary's 
being  a  married  woman,  he  expected  to  receive  an  estate 
in  the  land  for  her  life.  That  Rosenthal  never  under- 
took to  discharge  the  Ladd  &  Tilton  mortgage,  there  is 
left,  in  our  judgment,  but  little  room  for  doubt. 

The  next  inquiry  is  whether  Rosenthal  procured  this 
mortgage  to  be  assigned  to  Bloch,  who  held  the  lien 
thereby  created  in  trust  for  him.  The  evidence  tends  to 
show  that  in  1861  Rosenthal  was  very  poor,  and,  with 
his  family,  was  living  on  leased  land,  keeping  a  few  cows, 
and  supplying  milk  to  his  customers  in  Portland  ;  that 
about  that  time  he  became  acquainted  with  Bloch,  who 
was  then  wealthy,  and  engaged  in  the  wholesale  grocery 
business  in  Portland^  and,  being  Jews,  a  strong  friendship 
sprang  up  and  existed  between  them,  so  much  so  that 
Bloch  loaned  him  money  to  buy  cows,  and  also  furnished 
him  groceries  on  credit  for  his  family,  and  feed  for  his 
stock  ;    and  on  May  12,  1862,  being  indebted  on  account 
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thereof  in  about  the  sum  of  $500  or  $600,  for  which,  and 
future  advances  expected,  he  gave  Bloch  a  promissory 
note  for  $1,500,  to  secure  the  payment  of  which  he  and 
his  wife,  on  November  3,  1863,  executed  to  Bloch  a 
mortgage  of  said  land.  This  mortgage  was  executed  the 
same  day  that  J.  V.  Clary's  note  was  settled  at  the  bank, 
though  the  formal  assignment  of  the  Clary  mortgage  was 
not  executed  until  two  days  thereafter.  That  Rosenthal 
should  have  executed  his  mortgage  the  same  day  the 
remainder  of  the  money  was  paid  to  the  bank,  might 
seem  to  raise  an  inference  that  Bloch  was  acting  in  this 
matter  in  his  behalf.  But  Rosenthal  testified  that  he 
never  knew  of  the  existence  of  the  Clary  mortgage  until 
some  time  after  1865,  and  the  record  contains  no  testi- 
mony tending  to  contradict  him  in  tliis  respect.  When 
it  is  remembered  that  Rosenthal  was  very  poor  at  that 
time,  and  indebted  to  Bloch  in  quite  a  sum,  it  is  but 
reasonable  to  suppose  that  Bloch,  believing  Rosentl;ial 
had  a  life  estate  only  in  the  premises,  would  seek  to  pro- 
tect his  own  interests,  and  thus  secure  from  Rosenthal 
the  payment  of  the  amount  due  him,  which  could  best 
be  accomplished  by  obtaining  the  legal  title  to  the  land, 
yhich  he  knew  he  could  secure  by  the  assignment  of  the 
Clary  mortgage,  which  then  amounted  to  more  than  the 
value  of  the  land.  Bloch  being  thus  obliged  to  procure 
an  assignment  of  the  Clary  mortgage,  it  is  but  reason- 
able to  suppose  that  he  did  so  after  obtaining  Rosenthal's 
mortgage  ;  and  the  circumstance  that  the  Clary  note  was 
paid  off  and  the  latter  mortgage  executed  on  the  same 
day  is  explainable  on  a  reasonable  hypothesis,  and  does 
not,  in  our  judgment,  tend  to  show  that  Bloch  was  act- 
ing in  the  matter  as  trustee  for  Rosenthal,  or  that  he  in- 
formed the  latter  about  the  method  he  had  adopted  to 
secure  his  debt. 

The  most    important   question    to   be   considered    is 
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whether  Rosenthal,  as  administrator,  sold  the  land  be- 
longing to  Clary's  estate  under  any  agreement  or  under- 
standing that  the  title  should  be  held  in  trust  for  him. 
Rosenthal  testifies  that,  having  made  payments  to  Bloch 
until  he  owed  him  about  $800,  the  latter,  anticipating 
financial  difficulties,  demanded  the  amount  so  due,  to 
settle  which  he,  at  Bloch's  request,  executed  a  convey- 
ance of  all  his  interest  in  the  land  to  Goldsmith,  who 
took  the  title  to  protect  and  to  hold  in  trust  for  Bloch ; 
that,  having  conveyed  his  interest  in  said  land,  he  there- 
upon leased  other  lands,  and  made  preparations  to  move 
oflF  the  premises,  but  Bloch,  having  purchased  the  land 
at  administrator's  sale,  requested  him  to  remain  thereon 
until  he  could  find  a  purchaser  thereof,  agreeing  to  pay 
him  for  clearing  the  same  the  sum  of  $100  per  acre,  and 
that  the  only  rent  he  would  demand  was  to  keep  the 
fences  in  repair ;  that  he  accepted  this  offer,  and  after 
remaining  on  the  land  as  a  tenant  for  about  one  year,  he 
then  for  the  first  time  tried  to  purchase  it  from  Bloch, 
but  did  not  succeed  in  consummating  a  bargain  therefor 
until  1873  or  1874,  when  it  was  agreed  that  he  might 
have  the  land  for  the  sum  of  $3,000  ;  that  he  thereupon 
sold  his  cows,  realizing  therefrom  the  sum  of  $700,  and, 
having  sold  a  crop  of  potatoes  to  good  advantage,  he 
paid  the  proceeds  thereof  to  Bloch,  and  on  April  26, 
1876,  having  paid  the  full  purchase  price.  Goldsmith 
conveyed  the  land  to  him.  Goldsmith,  as  a  witness  for 
plaintilBFs,  testified  that  he  had  an  indistinct  recollection 
that  in  1871  Bloch  and  Rosenthal  had  a  conversation 
with  him  regarding  some  land,  and  in  answer  to  the 
direction,  '*  Just  state  what  that  recollection  is  in  full  and 
in  detail,"  says  :  ''So  far  as  I  remember,  Mr.  Bloch  and 
Mr.  Rosenthal  came  to  me,  and  asked  me  to  take  a  deed 
for  some  property  that  was  in  Bloch 's  name,  and  hold  it 
until  Bloch  would  tell  me  to  make  a  deed  for  it  to  Rosen- 
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thai.  They  asked  me  whether  I  would  do  it  and  I  told 
them  yes,  and  they  made  a  deed  to  me  to  certain  prop- 
erty. I  don't  remember  what  it  was,  but  it  was  some 
property  on  the  other  side  of  the  river ;  and  at  the 
proper  time,  I  suppose,  when  Bloch  told  me,  I  conveyed 
it  to  Rosenthal  again."  On  cross-examination  this  wit- 
ness says,  in  substance,  that  he  never  looked  upon  or 
regarded  Rosenthal  as  an  intimate  friend,  but  that 
Bloch  and  he  were  at  one  time  rather  intimate,  and  quite 
friendly,  in  consequence  of  which  he  took  the  title  to 
said  property  on  Bloch's  account,  rather  than  as  Rosen- 
thal's  friend  ;  that  he  did  not  know  there  was  any  agree- 
ment or  understanding  between  Bloch  and  Rosenthal 
concerning  this  land,  and  that  the  impression  that  he 
was  to  convey  the  land  to  Rosenthal  might  have  been 
based  upon  the  fact  that  Rosenthal  and  Bloch  came  to 
see  him  at  the  same  time. 

Mrs.  Bloch,  appearing  as  a  witness  for  plaintiflFs,  tes- 
tified that  in  consequence  of  her  illness  her  husband 
never  told  her  anything  about  his  business  affairs,  but 
that  on  one  occasion,  in  referring  to  the  purchase  of  the 
Clary  land  at  the  administrator's  sale,  he  said  that  it 
had  not  cost  him  anything.  This  witness,  in  answer 
to  the  question  propounded  on  her  direct  examination, 
as  to  when  a  certain  transaction  occurred,  said:  ''I 
don't  know.  I  can't  remember.  I  have  no  memory 
any  more."  Thomas  Trengrove,  being  called  as  a  wit- 
ness for  plaintiflFs,  in  speaking  of  what  Rosenthal  told 
him  about  his  diflBculty  in  keeping  the  Clary  land,  says  : 
"And  he  was  talking  about  it,  and  he  was  finally  con- 
gratulating himself  to  me  that  his  friends — his  Jewish 
friends — had  come  to  his  relief,  and  he  would  not  be 
injured  on  his  place  ;  he  would  still  retain  it ;  and  they 
were  holding  it  over  for  him  until  such  time  as  he  could 
recover  it,  as  I  understood  him,  from  them."     Rosen- 
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thal's  wife  and  several  of  their  children  corroborate  his 
testimony  to  the  eflFect  that  when  they  knew  that  Bloch 
was  in  failing  circumstances,  necessitating  a  sale  of  their 
interest  in  the  land  to  pay  him  the  amount  due,  they 
made  arrangements  to  move  ofiF  the  premises,  and  witli 
that  in  view  they  rented  land  in  another  neighborhood, 
to  which  they  intended  to  move  with  their  stock ;  but 
that,  after  the  land  was  sold  by  the  administrator,  and 
purchased  by  Bloch,  they  remained  thereon  at  his  request 
under  an  agreement  with  him  to  keep  up  the  repairs  for 
the  rent  of  the  land  until  he  could  find  a  purchaser; 
that,  after  having  been  in  possession  of  the  land  two  or 
three  years,  an  arrangement  was  consummated  by  the 
terms  of  which  it  was  agreed  that  it  should  be  conveyed 
to  Rosenthal  upon  the  payment  of  the  sum  of  $3,000, 
which  was  fully  paid  when  Goldsmith  executed  his  deed 
therefor.  Trengrove  is  not  certain  as  to  the  time  when 
Rosenthal  made  the  declaration  attributed  to  him,  which, 
in  all  probability  occurred  after  he  had  eflFected  an  agree- 
ment to  repurchase  the  land ;  and  an  admission  made 
at  such  time  is  perfectly  compatible  with  the  testimony 
so  given  by  the  defendants. 

Mrs.  Bloch's  testimony  is  of  little  value  by  reason  of 
her  defective  memory,  and  because  her  husband,  in  con- 
sequence of  her  sickness,  tried  to  avoid  worrying  her 
with  his  business  cares  ;  and  knowing,  as  she  probably 
did,  that  he  was  financially  embarrassed,  he  might  say 
that  the  purchase  of  the  land  had  not  cost  him  anytliing, 
meaning  thereby  that  he  had  not  paid  out  any  additional 
consideration  therefor.  Mr.  Goldsmith's  testimony  shows 
how  indistinct  liis  recollection  of  the  transaction  is,  and 
that  he  took  the  title  to  the  property  on  Bloch's  account, 
and  not  by  reason  of  any  friendship  he,  entertained  for 
Rosenthal.  A  consideration  of  the  attending  circum- 
stances leads  us  to  believe  that  the  time  Bloch  and  Rosen- 
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thai  visited  Groldsmith,  as  testified  to  by  him,  must  have 
been  after  the  agreement  to  repurchase  the  land  had  been 
effected  between  Bloch  and  Rosenthal.  CO.  Hosford, 
a  witness  called  by  plaintiffs,  testified  on  cross-examina- 
tion that  in  1872  or  1873  he  tried  to  buy  the  Clary  land 
from  Bloch,  but  that  they  could  not  agree  upon  the  pur- 
chase price,  and  in  answer  to  the  question,  ''Do  I  under- 
stand you  to  say  that  your  present  impression  is  that  Mr. 
Bloch  offered  to  sell  that  property  to  you  at  a  certain 
figure,  but  he  stated  the  title  was  in  Mr.  Goldsmith?" 
the  witness  said,  ''I  think  so.'*  Certified  copies  of  cer- 
tain portions  of  the  tax  rolls  of  Multnomah  County  were 
offered  in  evidence,  and  show  that  the  land  was  assessed 
in  1871  and  1872  to  "Owners  unknown  ;"  that  the  tax 
roll  of  that  county  for  the  year  1873  could  not  be  found, 
but  that  the  land  was  sold  for  the  payment  of  tlie  delin- 
quent tax  of  that  year  to  one  William  Barnes,  from  wliom 
Rosenthal  obtained  a  quitclaim  deed ;  and  that  in  1874, 
1875,  and  1876  the  land  was  assessed  to  Rosenthal — thus 
tending  to  show  that  Rosenthal  effected  the  agreement  to 
repurchase  the  land  in  1873  or  1874.  Every  witness  who 
testifies  on  the  subject  admits  that  in  1871  Rosenthal  was 
so  poor  that  he  could  not  have  obtained  the  means  neces- 
sary to  have  purchased  the  land.  Senators  Dolph  and 
Mitchell  were  attorneys  for  the  administrator  in  the  settle- 
ment of  the  Clary  estate,  and  each  testified,  in  substance, 
that  he  had  every  reason  to  believe  that  Bloch 's  claim 
against  the  estate  was  just,  and  that  Rosenthal  acted  in 
all  these  matters  in  good  faith.  Mr.  Benton  Killin  was 
appointed  and  acted  as  guardian  ad  litem  for  the  plain- 
tiffs, who  were  then  minors,  and  his  testimony  is  sub- 
stantially to  the  same  effect.  The  testimony  of  these 
witnesses  serves  to  dispel  any  doubt  that  might  arise  from 
the  consideration  of  Mr.  Goldsmith's  testimony,  and  leads 
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us  to  believe  that  Rosenthal  was  not  guilty  of  any  fraud 
in  the  management  of  said  estate,  or  in  the  sale  of  the 
property  belonging  thereto. 

Assuming,  without  deciding,  that  the  administrator's 
deed  is  void  by  reason  of  the  lack  of  jurisdiction  of  the 
County  Court  of  Multnomah  County  to  order  a  sale  of 
the  land,  can  it  not  be  said  that  plaintiflFs'  claim  to  the 
premises  is  a  stale  equity,  which  is  barred  by  their  laches, 
when  it  is  remembered  that  Rosenthal,  for  a  period  of 
nineteen  years  prior  to  the  commencement  of  this  suit, 
and  for  more  than  fifteen  years  after  the  youngest  heir 
became  of  age,  has  been  in  the  open,  notorious,  and  ex- 
clusive possession  of  the  land,  claiming  a  right  thereto 
under  Goldsmith's  deed?  In  Badger  v.  Badger  69  U.  S. 
(2  Wall.)  87,  it  is  held  that  courts  of  equity,  acting  on 
their  own  inherent  doctrine  of  discharging,  for  the  peace 
of  society,  antiquated  demands,  refuse  to  interfere  in 
attempts  to  establish  a  stale  trust,  except  where  (1)  the 
trust  is  clearly  established,  and  (2)  the  facts  have  been 
fraudulently  and  successfully  concealed  by  the  trustee 
from  the  knowledge  of  the  cestui  que  trust.  '*In  order," 
says  Mr.  Justice  Wolverton,  in  Raymond  v.  Flavel,  27  Or. 
219  (40  Pac.  158),  *'to  call  into  activity  a  court  of  equity, 
there  must  be  an  exercise  of  good  conscience,  good  faith, 
and  reasonable  diligence ;  and,  where  time  and  long 
acquiescence  have  obscured  the  nature  and  character  of 
the  trust,  or  the  acts  of  the  parties,  or  other  circum- 
stances give  rise  to  presumptions  unfavorable  to  its  con- 
tinuance, the  court  is  passive,  and  does  nothing,  because 
of  its  inability  to  do  complete  justice.''  To  the  same 
effect,  see  also  Sedlak  v.  Sedlak,  14  Or.  540  (13  Pac.  452); 
Teall  V.  Slaven,  40  Fed.  774 ;  Naddo  v.  Bardon,  2  C.  C. 
A.  335,  51  Fed.  493 ;  Pratt  v.  California  Mining  Co.,  9 
Sawy.  354,  24  Fed.  869;  Marsh  v.  Whitmore,  88  U.  S. 
(21  Wall.)  178  ;     Brown  v.  County  of  Buena  Fiato,  95  U. 
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S.  157 ;  Mackall  v.  Casilear,  137  U.  S.  556  (11  Sup.  Ct. 
178);  Hanner  v.  Moulton,  138  U.  S.  486  (11  Sup.  Ct. 
408);  Felix  v.  Patrick,  145  U.  S.  317  (12  Sup.  Ct.  862); 
Galliher  v.  Cadwell,  145  U.  S.  368  (12  Sup.  Ct.  873); 
Johnston  V.  Standard  Mining  Co.,  148  U.  S.  360  (13  Sup. 
Ct.  585);  Abraham  v.  (h^divay,  158  U.  S.  416  (15  Sup. 
Ct.  894). 

Assuming  that  plaintiffs'  complaint,  hereinbefore 
quoted,  complies  with  the  rule  prescribed  in  Badger  v. 
Badger,  69  U.  S.  (2  Wall.)  87,  that  '*the  party  who 
makes  such  appeal  should  set  forth  in  his  bill  specific- 
ally what  were  the  impediments  to  an  earlier  prosecu- 
tion of  his  claim  ;  how  he  came  to  be  so  long  ignorant 
of  his  rights,  and  the  means  used  by  the  respondent  to 
fraudulently  keep  him  in  ignorance  ;  and  how  and  when 
he  first  came  to  a  knowledge  of  the  matters  alleged  in 
his  bill ;  otherwise  the  chancellor  may  justly  refuse  to 
consider  his  case,  on  his  own  showing,  without  inquir- 
ing whether  there  was  a  demurrer  or  formal  plea  of  the 
statute  of  limitations  contained  in  the  answer," — never- 
theless, to  entitle  them  to  recover  thereon,  they  must 
show  that  by  the  exercise  of  reasonable  diligence  they 
would  have  failed  to  discover  the  fraud  of  which  they 
aver  they  w^ere  ignorant.  In  Johnston  v.  Standard  Min- 
ing Co.,  148  U.  S.  360  (13  Sup.  Ct.  585),  it  is  held  that, 
where  a  question  of  laches  is  in  issue,  the  plaintiff  is 
chargeable  with  such  knowledge  as  he  might  have  ob- 
tained upon  inquiry,  provided  the  facts  already  know^n 
to  him  were  such  as  to  put  the  duty  of  inquiry  upon  a 
man  of  ordinary  intelligence.  In  Bacon  v.  Chase,  83 
Iowa,  521  (50  N.  W.  23),  the  facts  were  that  a  man, 
having  died  in  Iowa,  seised  of  certain  lands  in  that 
state,  left  surviving  him  several  minor  children,  who 
resided  in  Massachusetts.     These  lands,  without  notice 

34  Ob.— 39. 
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to  them,  were  sold  by  order  of  the  Probate  Court  of 
Woodbury  County,  Iowa,  to  pay  the  debts  of  the  estate. 
Ten  years  after  the  youngest  heir  became  of  age  suit 
was  instituted  to  recover  such  lands  from  the  purchasers 
under  thetadministrator's  sale,  and,  it  appearing  at  the 
trial  that  the  heirs  had  known  for  many  years  that  their 
ancestor  died  seised  of  these  lands,  but  they  had  made 
no  inquiries  as  to  their  rights  until  a  short  time  i)rior  to 
the  commencement  of  the  suit,  it  was  held  that  they 
were  guilty  of  such  laches  as  to  preclude  their  right  of 
recovery.  To  the  same  effect,  see  Teall  v.  Slaven,  40  Fed. 
774;  Naddo\,Bardon,  51  Fed.  493  (2  C.  C.  A.  335); 
Hayward  v.  Elliott  National  Bank,  96  U.  S.  611 ;  New 
Albany  v.  Burke,  78  U.  S.  (11  Wall.)  96  ;  Hardt  v.  Heid- 
weyer,  152  U.  S.  547  (14  Sup.  Ct.  671). 

When  the  property  forming  the  subject  of  the  suit  is 
speculative  in  character,  thereby  rendering  it  liable  to 
great  and  rapid  fluctuations  in  value,  prompt  action  by 
the  party  claiming  to  have  been  defrauded  by  its  trans- 
fer is  necessary  to  repel  the  imputation  of  laches  wliich 
a  court  of  equity  invokes  from  any  unreasonable  delay  in 
applying  to  it  for  relief:  Hammond  v.  Hopkins,  143  U. 
S.  224  (12  Sup.  Ct.  418)  ;  Twin  Lick  Oil  Co.  v.  Mar- 
bury,  91  U.  S.  587;  Pratt  v.  California  Mining  Co.,  24: 
Fed.  869,  9  Sawy.  354;  Hayward  v.  Elliott  National 
Bank,  96  U.  S.  611.  Rosenthal  cut  and  removed  the 
heavy  timber  which  grew  upon  the  land,  rendering  it 
arable.  He  set  out  orchards,  erected  costly  buildings, 
and  made  other  valuable  improvements.  He  laid  out  a 
part  of  the  tract  into  lots  and  blocks,  many  of  which  he 
has  sold  and  conveyed  ;  and  he  contributed  the  sum  of 
$5,000  to  secure  the  building  of  an  electric  railway  from 
the  City  of  Portland  to  the  premises,  of  which  he  has 
had  the  exclusive  possession  until  the  land  is  worth, 
as  plaintiffs  allege,  the  sum    of   $100,000.     The   great 
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and  rapid  increase  in  the  value  of  this  land  imposed 
upon  plaintiffs  the  duty  of  acting  promptly  in  seeking  to 
recover  it,  unless  they  could  not,  by  the  exercise  of  rea- 
sonable diligence,  have  discovered  the  fraud  of  which 
they  complain,  for,  as  was  said  by  Mr.  Chief  Justice 
Lord  in  SedlaJc  v.  Sedlak,  14  Or.  540  (13  Pac.  452)  : 
*'The  general  rule,  without  doubt,  is  that  no  lapse  of 
time  or  delay  in  bringing  the  suit  will  be  a  bar  to  the 
remedy  in  equity,  providing  the  injured  party  during  the 
interval  was  ignorant  of  the  fraud.  But  the  ignorance 
of  such  party  must  not  have  been  negligent,  for  if,  by 
reasonable  diligence,  the  fraud  could  have  been  discov- 
ered, or  ought  to  have  been  known,  he  will  be  deemed 
guilty  of  laches,  or  of  acquiescence,  and  equity  will 
refuse  to  interfere."  The  plaintiffs  were,  on  January 
23,  1871,  personally  cited  to  appear  in  the  county  court 
of  said  county,  and  show  why  an  order  should  not  be 
made  t^  sell  the  real  property  of  which  their  father  died 
seised,  and  at  that  time  Olive  was  fifteen,  Lola  twelve, 
and  Katie  ten  years  old,  and  each  must  have  known  that 
her  fatlier,  at  his  death,  was  the  owner  of  the  property. 
The  evidence  tends  to  show  that  Olive,  after  her  mar- 
riage, lived  for  several  months  just  across  the  county 
road  from  this  land,  and  that  she  frequently  called  at 
Rosenthals,  and  that  her  sisters,  then  living  in  Portland, 
visited  her  at  this  place,  and  also  called  upon  Rosen- 
thal's daughters.  An  examination  of  the  records  of 
deeds  of  said  county  would  have  disclosed  that  the  ad- 
ministrator's and  Goldsmith's  deeds  of  said  land  were 
duly  recorded  April  18,  1871,  and  April  29, 1876,  respect- 
ively, and  knowing,  as  they  must,  that  their  father  died 
seised  of  this  land,  their  failure  to  examine  such  record 
renders  their  laches  so  gross  as  to  preclude  their  recovery 
of  the  land,  and  hence  the  decree  is  affirmed. 

Affirmed. 
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son:   Hiirs  Ann.  Laws,  |  V&.— Ambrose  v.  Huntington,  484. 

Sufficiency  of  Advebse  Possession. 

8.  Entering  into  possession  of  lands  under  color  of  title,  followed  by  the  con- 
struction and  maintenance  of  a  substantial  fence,  and  the  continued  use  and 
occupation  of  the  land  for  pasturage— the  only  purpose  for  which  It  was  adapted 
— under  claim  of  title,  constitute  an  adverse  possession  of  the  land  enclosed. — 
Ambrose  v.  Huntington,  4M,  i 

Effect  of  Advebse  Possession. 

4.  A  continuous  adverse  holding  of  real  property  under  color  of  title  for  the 
period  named  in  the  statute  of  limitations  will  confer  title  on  the  holder  against 
the  world.— ^»»6ro«c  v.  Huntington,  484. 

5.  The  maintenance  of  a  substantial  inclosure,  and  the  continued  use  and 
occupation  of  land  for  the  pasturage  of  stock,  that  being  the  only  purpose  for 
which  It  is  adapted,  under  claim  of  right  and  titie  constitute  such  a  visible, 
open,  notorious,  distinct,  exclusive,  and  hostile  possession  as  to  set  the  statute 
of  limitations  running,  and  if  continuous  during  the  full  period  contemplated 
by  the  statute,  will  operate  to  confer  title,  at  least  as  between  Individuals  where 
the  state  is  not  concerned.— ^m6ro«e  v.  Huntington,  484. 

6.  The  possession  of  land  by  a  purchaser  under  contract  with  the  stat«  who 
has  paid  the  purchase  price  and  is  entitled  to  a  deed  trom.  the  state  Is  adverse  to 
the  st&te.— Ambrose  v.  Huntington,  484. 

ADVERTISEMENT 

Of  Summons— Irregularities— Collateral  Attack.    See  Summons,  4-lS. 
AFFIDAVITS. 
Affidavit  fob  Attachment— Ownebship  of  Pbopebty  by  Defendant. 
1.    An  affidavit  on  which  was  based  an  order  for  publication  of  a  summons 
sufficiently  shows,  as  against  collateral  attack,  that  the  nonresident  defendants 
had  property  in  the  state,  by  a  recital  that  the  attachment  was  levied  "on  cer^ 
ta.in  real  property  of  the  defendants,  in  B.  County,  Oregon."— -Ban*  of  OAJox  v. 
RichariUon,m,  •  ^^      ^ 
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Affidavit  for  Publication— Rksidknce  of  Defendants. 

2.  An  affidavit  for  publicatton  of  Hammons  Rufflciently  shows,  em  against 
collateral  attack  that  defendants  could  not  be  served  in  the  state,  by  a  statement 
that  they  reside  In  the  8tate  of  WashiiiRton,  and  that  at  the  time  of  making  the 
affidavit  they  were  not  in  Oregon.— i?anA:  of  Co\fax  v.  Richardson^  519. 

AFTBR  ACQUIRED  PROPERTY.    See  Execution. 

AGENTS  AND  AGENCY. 

Evidence  of  Aoency. 

1.  In  dn  action  by  a  solicitor  against  an  insurance  company  to  recover  on  a 
contract  made  with  him  by  certain  agents  of  defendant,  It  Is  competent  to  show 
that  these  agents  delivered  blank  policies  to  plaintiff,  received  his  returns  finom 
business  wrTtten  on  these  policies,  and  paid  him  part  of  the  commission,  as 
tending  to  explain  and  establish  both  the  extent  and  character  of  the  authority 
of  sub-agents.- /^o«to  v.  Standard  Insurance  Company ^  125. 

2.  A  letter  fh>m  an  insurance  company  to  a  person  soliciting  business  for  It, 
directing  him,  on  account  of  the  death  of  a  person  designated  as  "our  late  man- 
ager," to  report  his  business  to  the  company's  cashier,  is  admissible  upon  the 
question  as  to  what  the  authority  was  of  the  person  so  designated.— >b«te  v, 
Standard  Insurance  Company,  125. 

Evidence  of  Agency. 

3.  In  an  action  to  recover  for  goods  sold,  on  an  issue  as  to  whether  defendant 
purchased  for  himself,  or  as  the  agent  of  his  wife,  evidence  that  the  business  for 
which  the  goods  were  purchased  was  owned  by  him  but  conducted  in  the  name 
of  his  wife  was  competent,  though  tending  to  show  that  he  carried  it  on  in  her 
name  for  the  purpose  of  defrauding  his  creditors.— -Bot^Ar  v.  Bometsch^  491. 

Authority  to  Waive  Rioht  to  a  Lien. 

4.  Where  an  agent  has  authority  to  represent  the  principal  In  carrying  on 
the  business  of  manufacturing  and  selling  lumber  and  in  filing  mechanics'  liens, 
the  agent's  waiver  of  a  mechanic's  lien  for  lumber  sold  by  him  for  the  prlnclpiil 
Is  binding  on  the  principal.— //u^/ie«  v.  Lansing,  118. 

Agent's  Power  to  File  Lien. 

5.  The  right  of  preserving  and  enforcing  a  mechanic's  Hen  is  not  an  Interest 
In  land,  and  an  agent's  authority  to  act  with  reference  to  It  need  not  be  In  wrltr 
in^.— Hughes  v.  Lansing,  118. 

Public  Lands— Ratification  of  Agent's  Act. 

6.  County  school  superintendents  are  not  the  agents  of  the  state  to  execute 
deeds  to  Its  school  lands,  but  the  state  ratifies  and  becomes  bound  by  their  con- 
tracts to  convey  such  lands  when  it  accepts  and  retains  the  purchase  price.— ylr»- 
brose  V.  Huntington,  4H4. 

Municipal  Agents— Respondeat  Superior. 

7.  By  adopting  a  charter  providing  for  the  construction  of  water  works,  and 
for  a  committee  to  operate  the  system  when  complete,  the  people  of  a  city  make 
such  committee  the  agent  of  the  municipality,  for  whose  negligence  It  must 
answer,  under  the  doctrine  of  respondeat  superior.— father g  &gar  Company  y. 
City  of  I'ortland,  iK2. 

Responsibility  for  Acts  of  Municipal  Agents. 

8.  The  responsibility  of  a  city  for  the  acts  of  its  officers  or  agents  does  not 
depend  upon  the  manner  of  their  appointment,  but  upon  the  character  of  their 
duties:  if  these  are  politlcn)  or  governmental,  the  city  is  not  liable  for  their  neg- 
ligence; but  if  the  duties  concern  what  may  be  called  the  private  alfalrs  of  the 
corporation,  it  is  liable.— ^6<rrflf  Cigar  Company  v.  City  of  Portland,  282. 

Unauthorized  ('ontract  by  Agent— Liability— Form  of  Action. 

9.  An  agent  who  makes  a  contract  on  behalf  of  his  principal  In  excess  of  his 
authority  is,  on  the  repudiation  of  the  contract  by  the  principal,  Individually 
liable  thereon,  though  he  made  no  false  representations  as  to  his  authority,  since 
he  Impliedly  warranted  that  he  was  empowered  to  make  the  contract.  The  ac- 
tion will  be  in  contract  rather  than  in  tort.— CbcAran  v.  Baker,  555. 

AIDER  BY  VERDICT. 

Immaterial  Omissions  From  Complaint  After  Verdict.    See  Verdict. 
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AMENDMENT 

Of  Pleading  to  Remove  Ambiguity  is  Proper.    See  Plkadinq,  U. 

Of  Bin  of  Exceptions  After  Appeal  Taken.    See  Appeal,  22. 

Of  Decree  by  Supreme  Court  After  Appeal.    Bee  Appeal,  28. 

Of  Transcript  After  Appeal  is  Perfected.    See  Appeal,  14. 

Of  Pleadings  on  Appeal  From  Justice's  Courts.    See  Courts,  4. 

Of  Return  on  Summons  to  Conform  to  the  Truth.    See  Summons,  1. 

ANIMALS. 

Pasturing  on  Open  Land— Fences— Damages.    See  Trespass. 
ANTICIPATION  OF  PAYMENT. 

EflTect  of  Such  Action  on  Liability  of  Surety.    See  Prin.  and  Surety,  *4. 
APPEAL  AND  ERROR. 

Abatement  of  Appeal. 

1.  Tlie  death  of  the  husband  pending  an  appeal  by  him  from  a  decree  of 
divorce  which  determines  the  property  rights  of  the  parties,  does  not  abate  the 
appeal.— iV^(cAcr»on  v.  Nickerson^  1. 

Abatement  of  Appeal  by  Death  of  Party— Substitution. 

2.  Death  of  a  party  pending  appeal  does  not  abate  the  appeal,  notwithstand- 
ing no  cipplication  for  a  substitution  was  made  within  a  year,  as  required  by 
Section  88,  Hill's  Ann.  Laws,  the  statute  not  applying  where  death  occurs  after 
an  appeal  has  been  perfected.- /xm^^  v.  Thompson,  859. 

Abatement  of  Action  by  Death  of  Party. 

3.  In  a  divorce  suit  wherein  the  property  rights  of  the  respective  parties  are 
determined  the  death  of  the  husband  after  appeal  does  not  abate  the  suit,  the 
right  of  determining  the  status  of  the  property  survives  to  the  heirs.— iVTicA^rjon 
V.  Nickersont  1. 

Defect  of  Parties. 

4.  The  objection  that  some  proper  or  necessary  parties  have  been  omitted 
from  a  suit  is  matter  In  abatement  and  cannot  be  first  urged  on  appeal. — North 
Powder  Milling  Company  v.  Voughanour,  10;  State  ex  reL  v^JSateSf  187. 

Authority  of  Attorneys  to  Sign  Notice  op  Appeal. 

5.  A  notice  of  appeal  from  the  circuit  court,  signed  by  the  attorneys  in  behalf 
of  a  board,  which  signature  was  authorized  by  the  president  of  the  board,  and 
afterwards  ratified  by  the  rest  of  the  members,  is  sufflcient,  so  for  as  the  attorneys' 
authority  is  concerned,  to  give  the  supreme  court  J  urisdlction.— (Stote  ex  reL  v. 
Unites,  197. 

6.  Jurisdiction  of  an  appeal  cannot  be  acquired  by  the  admission  of  service 
of  notice  of  appeal  by  the  attorney  of  a  party  who  died  prior  to  such  admission, 
where  the  attornev  had  not  been  retained  by  the  personal  representatives  of  the 
deceased,  who  had  been  substituted.— i/btt  v.  Idleman,  114. 

Service  of  Notice  of  Appeal  in  Quasi  Criminal  Cases. 

7.  A  proceeding  by  the  state  on  the  relation  of  sundry  persons  to  revoke  the 
lIccTiHe  of  a  pliysician  is  quasi  criminal  in  its  nature,  and  a  service  of  the  notloe 
of  appeal  on  the  state  is  sufllclent:  it  need  not  be  served  on  either  tAie  relators  or 
the  State  Board  of  Medical  Examiners,- iSKate  ex  rel.  v.  Kstea,  197. 

Sufficiency  of  Objection  to  Service  op  Notice. 

8.  A  motion  to  dismiss  an  appeal  to  a  circuit  court  for  some  toehnical  error 
In  the  pro(»epdlngs  will  not  be  considered  In  the  supreme  court  unless  the  alleged 
error  was  specifically  stated  so  that  the  circuit  court  could  have  considered  Itr- 
In  other  words,  such  an  objection,  not  affecting  the  Jurisdiction, cannot  be  raised 
for  the  first  time  in  the  supreme  court.— <Sltate  ex  rel,  v.  Eates^  197. 

Sufficiency  of  Motion  to  Dismiss. 

9.  Under  the  rule  that  one  who  claims  an  advantage  on  purely  technical 
grounds  must  himself  have  complied  with  every  such  requirement,  a  claim  that 
"no  aptwal  !)ond  as  required  by  law"  w^as  given  is  not  sustained  by  proof  that  the 
bond  given  was  ix^rfoct,  except  that  the  liability  of  the  sureties  was  limited,  for 
the  alleged  error  Is  not  definitely  pointed  ont.— Stats  ex  rel,  v.  Ettea,  197. 
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Motion  to  Btrike  Portion  of  Brief. 

10.  Before  an  appeal  Ib  determined  a  motion  to  expunge  a  portion  of  the 
adverse  party's  brief  will  be  denied,  where  it  Is  not  claimed  that  the  matter  a9> 
sailed  is  of  such  a  nature  as  to  require  prompt  action  to  protect  the  dignity  of 
the  court,  though  such  a  motion  may  be  afterward  considered  on  the  question 
of  costs.— n7i«c  V.  While,  142. 

Right  of  Btate  Medicat.  Board  to  Appeal. 

11.  Under  the  provisions  of  the  law  of  1885  creating  the  Board  of  Medical 
Examiners  (Laws,  1895,  p.  ftl),  such  board  may  appeal  to  the  supreme  court  ftom 
a  Judgment  of  the  circuit  court  reversing  its  decision  on  the  question  of  revolcing 
a  physician's  license.— /Sita^e  ex  rel.  v.  Eatea,  197. 

Right  to  Appbai.  From  County  Superintendent. 

12.  Hill's  Ann.  Laws,  ^  '2Sn,  providing  that  the  Superintendent  of  Public 
Instruction  "shall  decide,  without  cost  to  the  parties  appealing,  all  questions  and 
disputes  that  may  arise  under  the  school  laws,"  does  not  authorize  an  appeal  to 
him  fh>m  a  decision  of  a  county  superintendent.— ^Aoo^  District  v.  Irwirif  481. 

Transcripts- Defective  Certificate  by  Clerk. 

18.  Where  a  statute  imposes  on  the  clerk  of  the  trial  court,  or  the  secretary 
of  a  board,  the  duty  of  filing  the  transcript  on  appeal,  and  the  officer  has  com- 
plied therewith  so  fiDkras  the  Uling  is  concerned,  the  fact  that  the  certificate  au- 
thenticating the  transcript  was  irregular,  so  that  It  had  to  be  amended,  which 
was  not  done  until  after  the  expiration  of  the  time  allowed  by  statute  to  file 
such  transcript,  does  not  make  appellant  responsible  for  such  delay,  or  afftet  the 
appeal.— /Sto/e  ex  rel  v.  JBstet,  197. 

Transcript— Amending  After  Appeal  is  Perfected. 

14.  Whether  a  transcript  in  the  supreme  court  should  be  amended  by  adding 
A  nunc  pro  tunc  order,  made  oy  the  trial  court  after  the  appeal  had  been  perfected, 
is  considered  but  not  decided.— Qmrad  v.  P€ic\fic  Packing  Co.,  85J7. 

Who  is  an  Adverse  Party— Defeated  Mortgagee. 

15.  A  defendant  whose  mortgage  Is  upheld  by  a  decree  in  a  suit  to  set  aside 
several  mortgages  is  a  necessary  party  to  an  appeal  by  a  co-defendant  whose 
prior  mortgage  is  held  Invalid,  and  must  be  served  with  notice  of  such  appeal, 
under  Section  587  of  Hill's  Ann.  Laws.— Cbnrarf  v.  Pacific  Packing  Oo.^  837. 

Parties  not  Necessary- Reversal. 

10.  A  case  will  not  be  remanded  on  appeal  for  the  failure  of  the  court  below 
to  take  special  action  upon  an  application  to  bring  in  a  new  party,  where,  from 
the  respective  averraent-s  of  the  parties,  it  is  apparent  that  he  was  neither  a  neces- 
sary nor  a  proper  party  to  the  aulU—Pettei/a  v.  Comer,  86. 

Presumption  as  to  Effect  of  Error. 

17.  Where  error  appears  in  the  record,  there  is  no  presumption  that  it  was 
rendered  harmless  by  any  subsequent  evidence  or  proceeding.  If  such  was  the 
case  the  matter  showing  it  should  have  been  included  in  the  bill  of  exceptions. 
—Cleveland  Oil  Company  v.  Norwich  Insurance  Society,  228. 

Presumption  of  Correctness. 

18.  When  the  transcript  shows  that  the  record  below  included  a  paper  which 
may  have  contained  recitals  that  would  sustain  the  Judgment,  and  which  the 
trial  court  must  have  considered  in  reaching  a  decision,  the  appellate  court  will 
presume  that  the  Judgment  appealed  from  was  correct  in  the  absence  of  such 
paper. — Cleveland  Oil  Company  v.  NoruHch  Insurance  Society^  228. 

Presumption  of  Verity  of  Record. 

19.  Prima  facie  a  certified  record  recites  the  fact.s,  It  imports  verity;  thus, 
where  a  transcript  Htates  that  after  a  certain  pleading  had  been  filed,  the  cause 
"was  tried  by  a  Jury  upon  the  issues  Joined  by  the  pleadings,"  the  appellate  court 
must  infer  that  the  ptirtlcular  pleading  was  a  factor  in  the  trial,  though  the  party 
who  filed  it  insists  that  It  was  used  only  in  determining  a  motion.— iJo6in«<m  v. 
Oarlon,  819. 

Presumption  that  Public  Board  Acted  Within  the  Law. 

20.  It  will  be  presumed  that  the  State  Board  of  Equalization  proceeded  to 
equalize  values  by  the  money  sttindard,  as  provided  by  law,  in  the  absence  of  a 
showing  to  the  contrary.— Dayton  v.  Multnomah  County,  289. 

Rules  of  Court— AnsTRAcrr  of  Record. 

21.  An  objection  that  appellant's  abstratrt  Is  not  indexed  as  required  by  rule 
9  of  this  court  (21  Or.  50(1)  comes  too  late  after  respondent  has  filed  a  brief  on  the 
merits  of  the  caae,—  miipple  v.  Southern  Pacific  Conip€iny,  870. 
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Amending  Bill  of  Exceptions  Afteb  Appeal. 

22.  A  bill  of  exceptions  which,  through  Inadvertance  or  mistake  has  been 
incorrectly  made  up,  may,  by  order  of  the  trial  court  entered  nunc  pro  tunc  on 
proper  notice,  be  so  amended  at  a  subseouent  term  that  it  will  accord  with  the 
real  facts,  even  though  an  appeal  is  pending.— iSKal«  ex  reL  v.  Hatet^  llff. 

Conclusiveness  of  Certificate  to  Bill  of  Exceptions. 

28.  The  presumption  on  appeal  that  a  stipulation  not  Incorporated  in  a  bill 
of  exceptions  which  may  have  included  recitals  which  would  sustain  the  Judg- 
ment did  include  them  yields  to  the  Judge's  certificate  appended  to  the  bill  of 
exceptions,  stating  that  it  coiustitutes  all  the  testimony  introduce  or  received 
upon  the*  trial,  and  upon  which  the  respondent  relies  to  sustain  the  verdict,  and 
that  there  is  no  other  testimony  in  the  case  which  can  be  claimed  as  tending  to 
sanction  said  verdict,  as  the  word  testimony  Is  broad  enough  to  include  evidence. 
— Cleveland  Oil  Company  v.  Norwich  Insurance  Society,  228. 

Medical  Board— Appeal— Venue. 

24.  An  appeal  from  the  Board  of  Medical  Examiners  will  not  be  dismissed 
where  the  motion  to  dismiss  recites  that  the  hearins  by  the  board  was  In  the 
county  to  the  circuit  court  of  which  the  appeal  has  been  taken  as  required  by 
law.  and  the  verdict  and  decision  of  the  board  purports  to  have  been  made  in 
that  county,  although  the  regular  meetings  of  the  board  are  required  to  be  held 
in  another  county.— /Slfa/c  ex  rel.  v.  Estes,  19R. 

Remittitur— Power  of  Supreme  Court  to  Correct  Judgment. 

25.  Where  there  is  an  erroneous  Judgment  at  law  entered  on  undisputed 
facts,  the  supreme  court  may  remand  the  case  with  directions  to  enter  a  particu- 
lar Judgment;  or,  if  a  Judgment  is  manifestly  excessive,  by  an  insp^tlon  of  the 
record,  and  the  amount  thereof  Is  apparent,  the  court  may  affirm  the  Judgment 
on  penalty  of  a  new  trial  unless  the  excess  is  remitted.- ObcAran  v.  Better,  o55. 

Amending  Decree  After  Appeal. 

28.  A  decree  cannot  be  amended  In  the  supreme  court  on  motion  of  a  party 
who  did  not  appeal,  since  the  Jurisdiction  of  tpat  court  is  confined  to  the  revis- 
ing of  final  decisions  appealed  from.— Conrad  v.  Pacific  Packing  Co.,  887. 

Wills— Weight  of  Evidence. 

27.  The  conclusion  of  the  county  J udge  who  hfard  the  witnesses,  and  was  the 
neighbor  of  most  of  them,  upon  the  issue  as  to  undue  influence  in  procuring  the 
execution  of  a  will  is  entitlea  to  great  weight  on  appeal,  and  his  decision  will  be 
upheld  unless  the  appellate  court  can  say  from  an  examination  of  the  record 
that  the  weight  of  the  testimony  is  the  other  way.— /n  re  DarvVs  WxU,  58. 

Consideration  of  Immaterial  Testimony. 

28.  Testimony  introduced  on  an  immaterial  matter  not  in  Issue  cannot  be 
considered  on  appeal  in  an  equity  case  tried  de  novo,  although  no  exception  was 
taken  to  Its  admission.— i^to^fen  v.  Smith,  384. 

Harmless  Error. 

29.  Admission  of  the  testimony  of  an  agent  as  to  the  rate  of  commissions 
paid  him  by  an  insurance  company  is  not  prejudicial  error  In  an  action  by  him 
against  the  company  for  unpaid  commissions  where  secondary  evidence  of  the 
contract  between  them  is  not  received,  and  a  letter  from  the  company's  cashier 
containing  a  statement  of  the  rate  of  commissions  and  the  amount  due  the  agent 
is  admitted  in  evidence. — F^te  w  Standard  Insurance  Co,,  125. 

80.  The  prevailing  party  cannot  complain  that  certain  papers  or  pleadings 
presentecl  by  the  other  side  were  considered,  for  no  Injury  resulted  If  error  was 
committed.- ito6<n«on  v.  Curlon,  319. 

Costs  on  Appeal. 

81.  Costs  and  disbursements,  as  a  general  rule,  should  be  allowed  the  pre- 
vailing party  in  a  suit  in  eciuity  as  well  as  in  an  action  at  law,  but  the  trial  courts 
are  given  a  discretion  in  the  matter  by  section  554  of  our  statutes,  which  will  not 
be  Interforred  with  on  appeal  except  for  an  abuse.— Z>immicA;  v.  Rosen/eld,  101. 

Review  of  Proceedings  of  Board  of  Equalization. 

82.  The  appellate  court  will  not  disturb  the  Judgment  and  findings  of  a  board 
of  equalization  where  it  is  not  shown  that  the  board  acted  arbitrarily  or  ftuud- 
ulentiy  in  the  e<iualization  of  values.— />a|/^on  y.MuUjiomah  Cbunty,Wi. 
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Error  to  Try  Case  Without  Making  up  Issues. 

33.  Where  parties  stipulated  that  the  flndlngR  of  fact  in  a  Rult  in  equity  should 
become  the  flndlnfi^H  of  fact  in  a  certain  action  at  law,  it  wan  error,  on  a  dismissal 
of  defendant's  complaint  for  want  of  equity,  without  any  findings,  to  render  Judg- 
ment in  the  action  without  making  up  the  Issues  at  law,  and  procceeding  to  a  trial 
ihereoL—SmfUl  v.  LiUz,  131. 

Election  Contests— Questions  Reviewed  on  Appeal. 

34.  An  appeal  to  the  supreme  court  fW>m  a  Judgment  upon  the  trial  of  an 
election  contest  does  not  bring  up  the  cause  for  trial  ric  novo,  but  the  questions 
presented  for  review  are  the  conclusions  of  law  from  the  flndlngsof  facL— Fan 
Winkle  v.  Crablree,  468. 

35.  A  ludgment  In  an  election  contest  will  not  be  reversed  because  the  court 
erroneously  counted  a  void  ballot  for  respondent,  where  it  also  counted  void 
ballots  for  appellant,  so  that  In  spite  of  Its  error,  the  Judgment  is  correct;  and 
this  even  where  resdondent  did  not  appeal,  since  it  is  the  duty  of  the  appellate 
court  to  declare  the  law  applicable  to  the  facts,  and  correct  any  error  apparent  on 
the  record,  whether  it  is  complained  of  or  not.— Fan  Winkle  v.  Orabtree^  464. 

Premature  Appeal. 

38.  Failure  of  the  trial  court  to  act  uj)on  a  motion  by  the  appellee  to  strike 
from  the  flies  an  undertaking  on  appeal,  for  defects  therein,  is  not  available  to 
him  in  the  appellate  court,  on  a  claim  tnat  the  appeal  was  prematurely  taken, 
for  Hiirs  Ann.  Laws,  g  537,  8ubd.  4,  providing  that  when  a  party  in  good  faith 
gives  notice  of  api)eal,  and  thereafter  omits,  through  mistake,  to  do  any  other 
act.  Including  the  filing  of  an  undertaking,  necessary  to  perfect  the  appeal,  t^e 
trial  court  or  the  appellate  court  may  permit  an  amendment  or  performance  of 
such  act  on  such  terms  as  are  Just,  does  not  confer  on  the  trial  court  auj'  Juris- 
diction to  pass  on  the  sufficiency  of  the  notice  of  appeal,  or  of  any  other  Jurisdic- 
tional proceeding  required  to  perfect  the  appeal,  and  of  course  there  was  nothing 
to  be  decided,  so  the  appeal  was  not  premature.— ^/m;«-<  v.  Norton,  5ffl. 

Appeal— Filing  New  Bond. 

87.  Where  a  challenge  t-o  the  sufficiency  of  an  undertaking  on  appeal  is  sus- 
tained by  the  supreme  court,  It  will  allow  apiiellant  to  flle  a  new  undertaking, 
without  any  cross  motion  for  leave  to  do  so;  and  hence  a  motion  for  leave  will 
not  be  denied  because  It  was  flied  after  a  motion  to  dismiss  because  of  an  In- 
sufficient undertaking.— -C/u'er/  v.  Norton,  507. 

Appealable  Error— Excessive  Damages. 

38.  The  refusal  of  the  trial  court  to  set  aside  a  verdict  because  of  excessive 
damages  is  not  reviewable.— Cbo«  Bay  Navigation  Onmpany  v.  Endicott,  574. 

Expected  Answer. 

30.  Sustaining  an  objection  to  questions  propounded  to  a  witness  cannot  be 
said  to  be  erroneous  where  the  record  does  not  disclose  the  particular  facts  sought 
to  be  elicited  by  the  question.— Oxw  Bay  Navigation  Company  v.  Endicott,  574. 

APPOINTING  POWER 

May  be  With  Exc<?utive  or  Legislature.    See  Constitutional  Law.  I. 

To  Fill  Vacancy  In  Board  of  Railroad  Commissioners.    See  Const.  Law,  1,2. 

ASSFiSSMKNT  of  Taxes. 

Power  of  County  Board  of  Equalization  to  Assess.    See  Taxes,  6. 

ASSIGNMENT  OF  ERRORS.    See  Writ  of  Review,  7. 

ATTACHMENT  AND  GARNISHMENT. 

Pleading -Denial  of  Affidavit  for  Attachment. 

1.  A  traverse  of  the;  facts  alleged  in  an  affidavit  for  attachment  must  deny 
every  statutory  gmund  alleged  in  as  direct  and  explicit  terms  as  if  it  were  an 
answer  to  a  complaint,  and  It  must  be  tested  by  the  same  rules  as  though  It 
were  a  pleading.—  Watnon  v.  Locwetiberg,  3*28. 

When  Security  Will  Prevent  Attachment. 

2.  The  security  referred  to  in  Section  144,  Hlirs  Ann.  I^aws,  the  possession  of 
which  will  prevent  the  issuing  of  an  attachment,  must  be  conceded  and  unques- 
tioned, and  not  a  disputed  or  contingent  security.— HVi/jjoh  v.  iMewenbcrg,  328. 
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Dissolving  Attachment— Sufficiency  of  Affidavit. 

3.  An  attachment  will  not  be  Ret  aside  on  the  ground  that  the  debt  sued 
upon  is  secured  where  the  traversing  affidavit  does  nut  allege  or  admit  that  fact, 
but  states  that  plaintilTs  assignor  claims  the  right  to  hold  certain  property  in  lis 
possession  as  collateral  secunty  for  the  Indebtedness  sued  on,  and  contends  that 
If  that  is  true  the  attachment  should  be  dissolved.—  WaUon  v.  Loewmberg,  328. 

Levy  by  Seizure— <3abnishment. 

4.  The  mere  piling  of  rails  on  the  wharf  of  a  railroad  company  by  the  con- 
ictor  who  is  building  the  road,  does  not  constitute  such  a  possession  of  them 

by  the  comnany  as  will  prevent  a  valid  levy  upon  them  by  actual  seizure  as  the 
>perty  or  the  contr  '    "        -      -        - 

npany  v.  Siglin,  HO. 

EFFEcrr  of  Pkbhentinq  Claim  to  Administrator. 

6.  A  creditor  who  has  acquired  an  attachment  lien  before  the  death  of  the 
defendant  does  not  lose  his  right  to  enforce  such  lien  by  presenting  the  claim  on 
which  the  action  was  based  to  the  administrator  of  the  deceased  and  having  it 
allowed.—  ir/w'te  v.  Ladd,  422. 

Levy  on  Land  of  Nonresident. 

«.  Under  Hill's  Ann.  Laws,  g  140.  providing  that  real  property  may  be  at- 
tached by  leaving  a  copy  t)f  the  writ  in  a  conspicuous  place  thereon,  If  there  be 
no  occupant,  a  valid  attachment  of  real  property  may  be  made  by  leaving  a  copy 
of  the  writ  in  a  conspicuous  place  thereon,  li  the  olllcer  at  the  time  of  visiting  the 
land /or  the  purpose  of  levying  his  writ  does  not  And  any  one  visibly  in  posseis- 
sion.— Bank  of  Chlfax  v.  Richardson,  618. 

Levy  of  Attachment^ Absence  of  Occupant. 

7.  A  return  on  a  writ  of  attachment  reciting  that  when  the  writ  was  served 
there  was  "no  occupant  thereof  on  the  premises,"  should  be  construed  to  mean 
that  the  place  was  entirely  unoccupied,  rather  than  that  the  premises  were 
actually  occupied,  but  that  the  occupant  was  temporarily  absent  at  the  time 
of  the  officer's  visit.— ^an*  of  Ool/ax  v.  Michardson,  618. 

Jurisdiction  by  Attachment— Nonresident. 

8.  In  Oregon  the  preliminary  seizure  of  the  property  of  a  nonresident  in  an 
action  on  a  money  demand  is  not  a  statutory  prerequisite  to  Jurisdiction;  that 
requirement  is  entirely  J  udlclal.— 7?anA:  of  Col/ax  x.  Itichardson,  518. 

Collateral  Attack— Jurisdiction  Over  Attached  Property. 

9.  In  an  action  against  a  nonresident  on  a  money  demand,  the  actual  seiz- 
ure of  property  of  the  defendant  under  a  lawful  writ  of  attachment  issued  in 
such  action  confers  Jurisdiction  over  the  property  seized,  as  against  a  collateral 
attack,  though  there  may  be  errors  in  the  attachment  proceedings,  or  in  deter^ 
mining  the  liability  of  the  property  for  the  plaintifl''s  demand.^ jBanA  o/  Culjax 
V.  Richardson,  518. 

Attack  on  Return— Leaving  in  Conspicuous  Place. 

10.  Though  Hill's  Ann.  Laws,  9  149,  provides  that  real  property  shall  be 
attached,  If  there  be  no  occujMint,  by  leaving  a  copy  of  the  writ  In  a  conspicuous 
place  thereon,  it  is  enough,  as  iignlnst  collateral  att«u.'k  on  the  resulting  Judg- 
ment, for  the  return  to  rei^lUi  tliat  the  copy  was  left  In  a  conspicuous  place,  with- 
out pointing  out  the  place.— y^a»A:  of  i.\Afivr.  v.  Riefiardwm,  519. 

Attack  on  Return— Ownership  of  Attached  Property. 

11.  The  omission  of  the  n^tum  of  a  levy  of  atta<^hment  upt»n  real  property  to 
state  that  the  property  attached  was  the  property  of  the  defendant  in  tne  writ 
does  not  render  it  subject  to  collatc^ral  attack.— //«;iA:  of  (hlfax  v.  Richardson,  519. 

Attack  on  Return— Leaving  a  Copy  of  Writ. 

12.  A  return  of  an  ottlfjer  that  he  attached  real  estate  by  "posting"  a  copy  of 
the  writ  in  a  conspicuous  place  thereon  sufficiently  shows,  as  against  a  collateral 
attack  on  a  Judgment,  the  "leaving"  of  a  copy  In  such  place. — Bank  of  CWax  v. 
Richardson,  619. 

Ownership  of  Property  by  Defendant— Affidavit  for  Publication. 

13.  An  affidavit  on  which  was  based  an  order  for  publication  of  a  summons 
sufficiently  shows,  as  against  collateral  attack,  that  the  nonresident  defendants 
had  pn)perty  In  the  stjite,  by  a  recital  that  the  attachment  was  levied  "on  certain 
real  property  of  the  defendants  in  H.  County,  Orejjon."- TJanA:  of  Oo^faz  v.  Rich- 
ardson,  &19. 


Bankb  and  Banking.  615 

Fraudulent  Conveyance— Attachment. 

14.  Real  property  fraudulently  conveyed  by  a  debtor  is  as  much  subject  to 
attachment  as  though  the  conveyance  had  never  been  made.— ^ay^  of  Oolfax  v. 
Richardaon,  520. 

ATTORNEY  AND  CLIENT. 

Notice  or  Appeai/— Authority  of  Attorneys. 

1.  A  notice  of  appeal  from  the  clrcuitcourt,  signed  by  the  attorneys  In  behalf 
of  a  board,  which  signature  was  authorized  by  the  president  of  the  board,  and 
afterwards  ratified  by  the  rest  of  the  members,  is  sufficient,  so  for  as  the  attorneys' 
authority  is  concerned,  to  give  the  supreme  court  Jurisdiction.— /State  ex  reL  v. 
Estea,  196. 

Authority  of  Attorney  Aster  Death  of  Client. 

2.  Jurisdiction  of  an  appeal  cannot  be  acquired  by  the  admission  of  service 
of  notice  of  appeal  by  the  attorney  of  a  party  who  dle^  prior  to  such  admission, 
where  the  attorney  had  not  been  retained  by  the  personal  representatives  of  the 
deceased,  who  had  been  substituted,  for  the  reason  that  the  death  of  a  client 
pending  an  action  or  proceeding  terminates  the  authority  of  the  attorney,  and 
the  subsequent  continuance  of  the  suit  by  the  attorney,  in  the  name  of  the  rep- 
resentatives, without  their  consent,  is  unwarranted.— ^oU  v.  Idleman,  114. 

Liability  of  Attorney  Following  Client's  Instructions. 

3.  An  attorney  is  not  liable  for  negligence  In  not  suing  a  certain  person  on  a 
certain  claim  where  the  client,  with  fUll  knowledge  of  the  f^ts,  directed  him  to 
sue  another  person  on  such  claim.— iord  v.  Hamition,  443. 

AUSTRALIAN  BALLOT  LAW. 

Law  is  Mandatory  as  to  Method  of  Voting.    See  Elections,  1. 
Voting  Marks  and  Location  Thereof.    See  Elections,  3-10. 
Distinguishing  Marks  Invalidating  Ballot.    See  Elections,  11-13. 

AUTHORITY 

Of  Agent  to  Waive  Lien— To  Sell  School  I^nds.    See  Agents,  4,  6,  6. 
Of  Attorneys  After  Death  of  Client.    See  Attorneys,  1,  2. 

BALix)T8 

Must  be  Marked  as  Statute  Directs.    See  Elections,  1. 
Voting  Marks  That  Should  be  Counte<i.    See  Elections,  6,  8, 9. 
Voting  Marks  That  Should  Not  be  Counted.    See  Elections,  3,  4,  5, 7, 10. 
Distinguishing  Marks  Invalidating  Ballot.    See  Elections,  11, 12, 13. 

BANKS  AND  BANKING. 
Consideration  for  Services. 

1.  An  agreement  by  a  bank  to  collect  a  check  and  issue  a  certlflcate  of  deposit 
for  the  proceeds,  Is  based  on  a  sufficient  consideration  to  make  the  bank  liable 
for  negligence  in  attempting  the  collection.— A>»-«A//u;  v.  Liidd,  875. 

Negligence  in  Collection. 

2.  It  is  not  negligence  for  a  bank  which  has  received  for  collection  an  ordi- 
nary unindorsed  cneck  to  send  it  to  the  drawee  with  a  request  for  payment, 
where  such  is  the  custom  among  banks.— A>r«/i«w  v.  lAtddy  375. 

3.  Where  a  collecting  bank  accepted  in  payment  of  the  collection  a  check  or 
draft  which  was  dishonored  on  presentation,  it  is  not  liable  to  the  sender  of  the 
claim  where  the  latter  was  not  thereby  ii\Iured.— A>r«7w/M;  v.  iMddf  870. 

Reasonableness  of  Custom. 

4.  A  custom  of  banks  to  send  checks  direct  to  the  drawee  banks  for  collection 
and  return  is  not  unreasonable,  at  least  as  applied  to  the  collection  of  a  plain 
unindorsed  check.— Kerslutw  v.  Ladd,  376. 

Banks— Time  for  Presenting  Check. 

5.  The  question  of  how  much  tlmo  may  be  used  In  presenting  a  check  or 
draft  and  denuinding  payment  is  rci viewed  and  a  number  of  authorities  cited, 
though  It  is  not  one  of  the  points  decided.— Arer«Aau»  v.  Ladd  at  pp.  a«0,  381. 
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General  Deposit  Becomes  Property  of  the  Bank. 

(5.  Where  an  udnilnistrator  makes  a  jfeneral  deposit  of  the  money  of  the 
estate  in  a  bank  of  which  he  Ih  preBldent,  It  creates  the  relation  of  creditor  and 
debtor,  ffivlngr  the  bank  the  right  to  mingle  the  money  with  its  own  tundB.—8hute 
v.  Ilinman  at  p.  583. 

BAWDY  HOU8E 

Is  a  Public  Nuisance  Wherever  Situated.    See  Nuisance,  2, 
Power  of  Equity  to  Enjoin  Erec^tlon  of.    See  Equity,  4,  7. 

BILL  OF  EXCEPTIONS. 

Amendment  After  Appeal  has  Been  Perfected.    See  Appeal,  22. 
Amendment  at  Subsequent  Term  on  Notice.    See  Appeal,  22. 

BILL  OF  EXCHANGE. 

Verbal  Acceptance  of  is  Not  Binding.    See  Bili>$  and  Notes,  1. 
BILLS  AND  NOTES. 
Oral  Acceptance. 

1.  Under  Section  3191,  Hill's  Ann  Laws,  no  liability  is  incurred  by  the  verbal 
acceptance  of  a  bill  of  exchange,  and  either  drawer  or  drawee  may  urge  the  ob- 
jection that  the  acceptance  was  not  written.— .EyicAaon  v.  Inman^  44. 

Order  Operating  as  an  Equitable  Assignment. 

1,  To  give  an  unaccepted  draft  or  order  the  effect  of  an  equitable  assignment 
of  a  ftind.  It  must,  by  its  terms,  be  drawn  upon  that  tnnd.—Bh^k^on  v.  Inman,  44. 

BOARD  OF  EQUALIZATION. 
State  Board  of  Equalization— Necessary  Record. 

1.  Under  the  law  of  1891,  the  record  on  which  the  State  Board  of  Equalization 
proceeds  to  equalize  the  assessments  between  different  counties  Is  an  abstract  of 
the  dlflfferent  county  records,  and  it  is  not  necessary  that  the  original  rolls  be  filed 
at  all.— Dayton  v.  Multnotmth  Oounty,  230. 

Irregular  Classification. 

2.  The  fact  that  a  designated  class  of  property  has  been  subdivided  by  a 
county  assessor  will  not  Invalidate  the  roll,  for  oy  adding  the  subdivisions'  the 
required  classification  is  obtained.— Z>riyf on  v.  Multnomah  County,  'JS&. 

Judicial  Notice. 

3.  The  courts  cannot  take  Judicial  knowledge  that  values  have  been  un- 
reasonably lncre€ised  or  diminished  under  a  system  adopted  for  ultimate  equall- 
scatlon.— />a2^ton  v.  Multnomah  County,  230. 

Review  of  Proceedings  of  Board  of  Equalization. 

4.  The  appellate  court  will  not  disturb  the  ludgment  and  findings  of  a  board 
of  equalization  where  It  is  not  shown  that  the  board  acted  arbitrarily  or  fraudu- 
lently in  the  equalization  of  values.- />«y/on  v.  Multnomah  (\}untyy  280. 

Equality  and  Uniformity  of  Taxation. 

5.  The  failure  of  the  board  of  equalization  properly  to  eaualize  assessments 
upon  personal  property  throughout  the  several  counties  or  the  state  does  not 
produce  such  lack  of  equality  and  uniformity  of  taxation  as  to  invalidate  its  a^'ts 
In  equalizing  values  upon  real  property.— Z>a2/^on  v.  Multnomah  Cmtnty,  2%. 

County  Board  ok  Equalization— Power  to  A.ssrss. 

6.  A  county  board  of  eiiualizatlon  may  assess  property  taxable  in  its  county 
omitted  by  the  assessor  from  the  roll,  and  fix  a  valuation  thereon,  under  Hill's 
Ann.  Laws,  g§  277H,  2779,  without  other  notice  than  the  geneml  one  given  under 
the  statute  by  the  ass«.»ssor  of  the  meeting  of  the  board  to  correct  and  equalize  the 
assessment  roll.— Kirkwood  v.  IWd,  rx52. 

BOND  FOR  DEED. 

Right  Obtained  by  a  (Contract  of  Sale.    See  Vendor  and  Purchaser,  8. 
Right  of  Obligee  in  Bond  to  Possession.    See  Vendor  and  I^rcuaser,  7. 
Interest  is  (Consideration  for  Possession.    See  Vendor  and  Purchaser,  8. 
Obligee  Refusing  to  I*ay  Is  lilablc  for  Rent.    See  Vendor  and  Pur.,  9. 
Forfeiture  When  Obligor  Is  in  Default.    See  Vendor  and  Purchaser,  10. 
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Tenancy  Under  a  Contract— Termination.    See  Vendor  and  Pur.,  U. 
Right  of  Tenant  Under  a  Contract  to  Emblements.    See  Vkn.  and  Pur.,  12. 
Foreclosure  Suit  as  Notice  to  Obligee  to  Quit.    See  Vendor  and  Pur.,  13. 
Adverse  Possession  Under  Contract  to  Buy.    See  Vendor  and  Pur.,  6. 

BONDS. 

Joint  and  Several.  Judgment— Joint  Bond. 

1.  In  an  action  on  a  bond  of  Indemnity  given  by  several  parties,  a  recovery 
must  be  had  against  all  or  none,  unless  one  or  more  has  set  up  and  maintained 
a  defense  personal  to  himself.— iTiomas  v.  Barnes^  416. 

Indemnity  to  Officer— Defense. 

2.  Where  several  attaching  creditors  give  a  bond  to  the  sheriff  conditioned 
that,  if  he  will  hold  certain  attached  property  against  all  claimants,  defendants 
will  indemnify  him  against  any  loss  or  damages  by  reason  thereof,  a  direction 
to  release  one  or  more  attachments  would  constitute  no  defense,  the  liability 
not  being  severable.- ST/ioma^  v.  Barnaty  416. 

Action  on  Bond— Complaint  Construed. 

3.  The  complaint  in  an  action  on  an  insumnce  agent's  bond  reviewed,  and 
held  to  be  for  damages  accruing  from  a  breach  of  the  bond.— Bailey  v.  H'iteon,  186. 

BRIDGES. 

Municipal  Corporations— Construction  of  Statute. 

The  power  conferred  by  the  legislature  upon  the  Bridge  Committee  of  the  City 
of  Portland  to  en  tor  into  such  contrtvcts  as  it  might  deem  Just  with  any  line  of 
street  railway  operating  across  the  bridges  contemplated  by  the  act  if  it  should 
And  it  necessary  to  do  so  in  order  to  effect  the  agreement  of  purchase  or  lease, 
Laws,  IKHT),  p.  421,  g  1.3,  authorized  the  committee  to  enter  into  an  original  con- 
tract with  a  strt'ot  railway  compmy  for  the  use  of  any  of  such  bridges.  The 
statute  was  not  intended  to  restrU't  the  committee  t-o  negotiations  for  the  can- 
cellation of  existing  rights.— Multnomah  Votinty  v.  Oily  Railway  Co.,  93. 

BROTHELS. 

Are  Public  Nuisances— Power  of  Equity  to  Prevent  Building  of— Special 
Injury  to  Complainant.    See  Disorderly  House. 

BURDEN  OP  PROOF.    See  Evidence,  2,  3,  4. 

CANCELLATION  OF  INSTRUMENTS.    See  Vendor  and  Purchaser,  1, 2, 3. 

CASES  FROM  THE  OREGON  REPORTS  Applied,  Approved,  Cited,  Distin- 
guished, Followed  and  Overruled  lii  this  Volume.    See  Oregon  Cases. 

CATTLE. 

Grazing  on  Uninclosed  Land.    See  Trespass. 
CERTIFICATE 

Of  Judge  to  Bill  of  Exceptions  is  Conclusive,    See  Appeal,  IS. 
CITY  CHARTERS. 
1888  Charter  of  Eugene. 

Sections  90  and  98  of  the  charter  of  the  City  of  Eugene  (Laws,  1880,  p.  273),  con- 
strued.—//Mdd/e««o^n  V.  City  of  Eugene^  344. 

1898  Charter  of  Portland. 

Section  218  of  the  Portland  charter,  ptissed  in  1898,  recognized  valid  out- 
standing warrants  as  Interest  hearing.— Shipley  v.  Uoyt,  308. 

CHATTEL  MORTGAGES. 

Chattel  Mortgage  as  Evidence  of  Owner.ship. 

1.  A  chattel  mortgage  after  default  is  admissible  In  evidence  to  support  an 
averment  of  ownership  and  right  of  possession  in  the  mortgagee  In  an  action 
In  replevin  by  the  latter,  since  a  chattel  mortgagee  then  has  a  qualified  own- 
ership, and  may  prove  It  under  an  allegation  of  absolute  ownership. — Beinstein 
v.  BoberUtj  87. 
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Dbbcription  in  Chattel  Mortoaoe— Parol  Evidence. 

2.  A  chattel  mort«mre  on  a  crop  of  hops  described  as  e^rowlng  upon  three 
parcels  of  land  situated  upon  a  part  of  a  donation  land  claim  which  Is  referred  to 
by  the  name  of  the  claimant,  the  number  of  the  notification  and  claim,  and  its 
township  and  range,  is  sufficiently  definite  In  description,  as  between  the  parties 
thereto,  to  let  in  parol  testimony  to  identify  the  property  and  prove  the  owners 
ship,  in  view  of  the  Cact  that  under  the  Oregon  donation  laws  a  person  can  obtain 
but  one  gift  of  land  from  the  government,  and  a  partial  description  by  metes 
and  bounds  may  be  regarded  as  surplusage.— i2^n«(e<n  v.  Roberts,  88. 

Parol  Evidence— Chattel  Mortgage. 

3.  As  between  the  mortgagor  and  mortgagee  of  personal  property,  and  also 
as  between  the  mortgagee  and  a  third  person  who  has  succeeded  to  the  mort^ 


gagor's  interest  with  actual  notice  of  the  mortgage,  parol  evidence  is  admisslble^ 
to  identify  the  property  intended  to  be  covered  thereby.— ReiruMn  v.  Roberts,  88. 

CHECKS. 

Bending  to  Drawee  Bank  for  Collection— Negligence.    See  Banks. 
Discussion  of  Time  Allowed  to  Present.    See  Kershaw  v.  Ladd,  pp.  879-381. 

CITIES.    Same  as  Municipal  Corporations. 
CLAIM  AND  DELIVERY.    Same  as  Replevin. 
CLAIMS. 

Presenting  to  Executor  Does  Not  AfiTect  Attachment.    See  Executors,  8. 

Executor's  Expenses  Not  Superior  to  Mortgage.    Sec  Executors,  2L 
CODE  CITATIONS.    Same  as  Statut^bs  of  Oregon. 

collatf:ral  atta-ck. 

Controlling  Rules  iu  Collateral  Attacks.    See  Juihimknth,  U,  12,  IS. 
Errors  in  Attachment  Proceedings  are  not  Material.    See  Judgments,  18. 
Sufficiency  of  Return  on  Summons.    See  Summons,  7. 
Sufficiency  of  Certificate  of  Attachment.    See  Attachment,  7. 
Sufficiency  of  Affidavit  for  Publication  of  Summons.    See  Summons,  6. 
Sufficiency  of  Order  for  Publishing  Summons.    See  Summons,  8. 
Proof  of  Publishing  and  Mailing— Filing.    Sec  Summons,  10, 11. 

COLLATERAL  SECURITY. 

Efl!*ect  on  Surety  of  Releasing  or  Losing  Security.    See  Prin.  and  Sur.,  2, 3. 
COLOR  OF  TITLE. 

Effect  of  Exclusive  Adverse  Holding  Under.    See  Adverse  Possession,  4. 
COMPENSATION 

Of  Executor  Not  Superior  to  Mortgage.    See  Executors,  2. 
COMPETENCY  of  Evidence.    See  Evidence,  5-11. 
CONCLUSIVENESS 

Of  Trial  Judge's  Certificate  to  Bill  of  Exceptions.    See  Appeal,  18. 
CONSENT 

Cannot  Confer  or  Sustain  Jurisdiction.    See  Equity,  1. 
CONSIDERATION 

For  Undertaking  to  Collect  Check.    See  Banks,  1. 

For  Release  of  Right  to  a  Lien.    Sec  Contracts,  4. 

CONSTITUTIONAL  LAW. 
Construction  of  Constitution— Appointing  Power. 
1.    An  act  creating  an  office  and  providing  that  the  incumbent  thereof  shall 
be  elected  by  the  legislature  is  not  unconstitutional  as  an  invasion  of  the  Qover* 
nor's  prerogatives.— iStoi€  ex  rel.  v.  Ootnpson,  25. 
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2.  The  power  to  fill  an  office  may  be  exercised  by  either  the  executive  or  the 
leglslatare.  In  the  absence  of  a  constitutional  prohibition.— /State  ex  rel.  v.  Cbmp- 
«on,  25. 

Constitutional  Construction. 

3.  The  Constitution  of  Oregon,  so  far  as  It  relates  to  the  legislature,  is  a  limita- 
tion rather  than  a  grant  of  power,  and  that  body  may  exercise  any  or  the  powers 
of  sovereignty  not  expressly  withheld.    StcUe  ex  rel.  v.  Oomp9(m,  25. 

Tknure  of  Public  Office— Vacancy. 

4.  In  considering  the  tenure  of  public  officials,  the  provisions  of  the  Constitu- 
tion of  Oregon,  Article  XV.  U  1  and  %  must  be  read  together,  and  they  mean  that 
while  no  office  can  be  created  with  a  tenure  of  over  four  years,  vet  the  Incumbent 
may  hold  longer  than  that  by  reason  of  a  failure  to  provide  his  successor.  No 
vacancy  ensues  by  such  failure.— iStote  ex  rel.  v.  Oompton^  25. 

Constitutional  Construction— Public  Officers. 

5.  The  meaning  of  the  expression  "All  officers"  used  in  the  Constitution  of 
Oregon,  Article  XV,  g  1,  is  not  limited  to  those  officers  named  or  provided  for  in 
that  document,  or  to  such  as  are  chosen  by  popular  election,  nor  is  It  limited  at 
all  except  as  to  members  of  the  legislature.— iSITate  ex  rel.  v.  Compson,  25. 

6.  The  word  "elected"  in  theConstitutlonof  Oregon,  Article  XV,  1 1,  providing 
that  public  officers  shall  remain  In  office  until  their  successors  are  "elected  and 
qualified"  does  not  refer  solely  to  a  selection  by  the  people,  but  Includes  a  choice 
by  the  legislative  assembly.— (Stote  ex  rel^  v.  Oompaonj  25. 

Officers  Selected  by  Legislatures. 

7.  The  Declaration  of  Or.  Const.,  Art.  X  V,  g  2,  that  the  legislature  shall  not 
create  any  office  the  tenure  of  which  shall  exe(»ed  four  years,  Is  not  violated  by 
the  provisions  of  Hill's  Ann.  Laws,  U  4008  et  seq.  that  railroad  cominisHloners  who 
are  originally  appointed  by  the  legislature  for  two  vears  shall  hold  until  their 
successors  an;  elected  and  (lualltlod,  since  the  provlHlon  of  Article  XV,  8  1  of  tho 
Constitution,  that  all  officers  except  memberKof  the  legislative  assembly  shall 
hold  their  ofllc«*s  until  their  successors  are  elected  und  qualified,  upplles  to  all 
persons  chosen  to  fill  public  oflices,  whether  by  the  people  at  large,  by  the  legisla- 
ture, or  by  the  Goyernor. —State  ex  rel.  v.  Chmpnon,  2o. 

Validating  Void  Contract  by  Subsequent  Legislation. 

8.  No  statutorv  ratification  or  subsequent  legislation  can  make  valid  a  con- 
tract that  was  null  and  void  at  Its  inception;  thus,  where  a  mortgage  is  abso- 
lutely void,  because  it  covers  land  in  more  than  one  county,  its  validity  cannot 
be  cured  by  subsequent  legislation  repi>allng  the  provision  which  prohfblted 
such  a  mortgiige,  or  consolidating  counties  in  such  a  way  as  to  bring  the  lands 
mortgaged  within  one  county.— />eimy  v.  McOmm^  is. 

Impairing  Obligation  of  Contract— County  Order. 

9.  The  implied  contract  to  pay  Interest  arising  ftx)m  the  nonpayment  and 
indorsement  of  a  county  order  Is  protected  against  impairment  oy  Article  I, 
Section  10,  of  the  United  States  Constitution.— ASr/<?n  v.  Hoyt,  28tt. 

CONSTITUTION  OF  OREGON. 

A  ^i/.i^       T    i  Section  IS    JIuddleston  v.  CV/y  of  JCugene^  343. 

Arucie       1.  I  Section  J«2    Dayton  v.  3funnomah  County,  230. 

Article     II.     S<-ctlon  15) 

Article  IV.     Section  30  y State  ex  rel.  v.  Oompson.  88. 

Article     V.     Sc^ctlon  5J 

Article  IX.     Section    1    Dayton  v.  Multnomah  County,  230. 


Article  XV.  {y|^[}on   ^l State  ex  rel.  v.  Cbmi>«an,25. 


CONSTITUTION  OP  THE  UNITED  STATES. 

Article  I,  Section  10,  Seton  v.  Hoyt,  286. 
CONSTRUCTION  OF  STATUTES.    Same  as  Statutes. 
CX>N8TRUCTIVE  FRAUD. 

Unintentional  Misrepresentations  May  Amount  to.    See  Fraud,  I. 
CONSTRUCmVE  NOTICE. 

Occupation  as  Notice  to  Purchaser  of  Occupant's  Rights.    See  Notice. 
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Bridge  Committee  of  Portland— Power  to  Contract. 

1.  The  statute  under  which  the  Bridge  Committee  of  Portland  acquired  the 
Morrison  Street  Bridge  (Laws,  1865,  p.  421)  was  not  Intended  to  restrict  the  c<^m- 
mlttee  to  the  pnxjuring  of  existing  rights,  but  conferred  on  It  power  to  contract 
with  existing  street  railway  lines  for  the  use  of  any  of  the  bridges.  Such  a  con- 
tract being  within  the  power  of  the  committee.  It  cannot  be  set  aside  or  annulled 
by  the  successor  of  the  committee.— -If «Wnoma/»  OourU}/  v.  CUi/  Jiaiiway  Ob.,  9S, 

Curing  Void  Contract  by  Subsequent  Legislation. 

2.  No  statutory  ratification  or  subsequent  legislation  can  make  valid  a  con- 
tract that  was  null  and  void  at  Its  Inception.— /)rnny  v.  McCownf  48. 

Rescission  of  CoNTBAtrr  — Duty  of  Injured  Party.— 
8.    A  vendee  desiring  to  rescind  a  contract  on  the  ground  of  fhiud,  accident, 
or  mistake,  must  proceed  promptly,  on  the  discovery  of  the  alleged  inflrmlty,  to 
place  the  other  party  in  stutu  quo  by  returning  or  offering  to  return  that  which 
ne  has  received.— FaMgr^in  v.  Smithy  w. 

Consideration— Unilateral  Contract. 

4.  A  payment  by  the  owner  of  a  building  to  his  contractor  in  reliance  upon 
a  waiver  by  a  materialman  of  his  right  to  a  mechanic's  Hen.  and  a  like  paymeni 
by  the  contractor  to  the  material  man^pursuant  to  an  understanding  to  that  effect 
when  the  waiver  was  signed,  is  a  suracient  consideration  to  support  the  waiver, 
although  It  did  not  by  its  terms  require  any  payment  by  the  contractor.— ^u^r^^ 
v.  Lansing^  118. 

Indefinite  Contract. 

5.  The  consideration  for  an  agreement  to  convey  lands  was  the  payment  of 
a  sum  of  money,  and  the  delivery  on  demand,  "at  the  mill,"  of  lumber  which 
the  vendor  intended  to  use  In  a  house  situated  not  far  from  the  premises  In 
question.  The  lumber  had  not  yet  been  manufactured,  and  the  vendee  owned 
a  sawmill  at  a  distance,  from  which  it  could  be  transported  only  at  considerable 
exjwnse  to  the  place  where  the  vendor  intended  to  use  it.  It  was  the  Intention 
of  the  parties  tnat  th«  vendee  should  erect  a  sawmill  on  the  lands  purchased. 
The  testimony  as  to  the  mill  at  which  the  parties  intended  the  delivery  to  be 
made  was  conflicting.  Heldy  that  the  new  sawmill  was  the  one  at  which  the 
tender  of  the  lumber  should  have  been  made.— i>ar£d  v.  AnderBon^  439. 

Interest  on  Contracts. 

(i.  Contracts  stipulating  for  Interest  will  draw  Interest  at  the  agreed  rate,  or 
the  8tatutor>'  rate  prevailing  at  the  date  of  the  instrument,  until  final  payment, 
without  regard  to  any  intermediate  change  In  the  law.— <SSerton  v.  Hoyt^  m\  Ship- 
ley V.  Ilacfieneyf  303. 

Interest  on  County  Orders— Implied  Contract. 

7.  Under  Hill's  Ann.  Laws,  3  2165,  providing  that  the  county  treasurer  shall 
pay  all  orders  of  the  county  clerk  wnen  presented,  if  there  Is  money  In  the 
treasury  for  that  purpose,  but  if  not,  he  shall  Indorse  thereon,  **  Not  paid  for 
want  of  funds,"  which  shall  entitle  such  order  thenceforth  to  draw  l^al  int^^reet, 
two  implied  contracts  are  engendered,  viz.:  that  the  holder  of  the  order  will  wait 
for  payment  until  sufficient  money  has  been  accumulat'Cd  in  the  usual  course 
of  public  business  to  pay  the  claim,  and  that  the  county  will  pay  the  legal  rate 
of  Interest  upon  the  order.— Seton  v.  Hoyt.  266. 

Contract  to  Pay  Interest— Subsequent  Legislation. 

8.  The  presentation  of  a  warrant,  and  its  indorsement  as  prescribed  by  an 
ordinance,  constitute  a  contract  between  the  city  and  the  warrant  holder  entitl- 
ing the  latter  to  the  stated  mte  of  Interest  until  the  warrant  Is  paid,  or  notice 
given  to  him  of  sufficient  funds  to  pay  It,  which  Is  not  affected  by  subsequent 
legislation  changing  the  rate  of  interest  on  similar  demands.— >9fttp/^  v.  Ifach- 
eney,  308. 

Impairing  Obligation  of  Contract— County  Order. 

0.  The  implied  contract  to  pay  Interest  arising  A-om  the  nonpayment  and 
Indorsement  of  a  city  or  county  order  is  protected  against  impairment  by  the 
United  States  Constitution,  Article  I,  g  10.— Seton  v.  Hoyt,  260;  Shipley  v.  Hach- 
eney,  308. 

Ratification  of  Contract. 

10.  Portland  City  Charter,  g  218,  adopted  October  22, 1888,  authorizing  the  issu- 
ance of  bonds  to  retire  outstanding  warrants  against  the  city's  general  fOnd, 
which  warrants  It  declares  valid  and  binding  obligations  against  the  city,  and 
requires  the  treasurer  to  pay  out  of  the  proceeds  of  such  bonds,  is  a  recognition 
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and  ratification  of  the  city'8  obligation  to  pay  valid  outstanding  warrants  against 
the  general  fund,  and  interest  thereon  at  eight  per  cent.,  as  provided  for  by  an 
ordinance  passed  under  prior  charter  authority,  in  spite  of  ttie  act  of  October  14, 
1888  (Ijaws,  1888,  Sp.  8ess.  p.  15),  reducing  the  legal  rate  of  interest  trom  eight  to  six 
per  cent.— Shipley  v.  Hacheney,  808. 

AOSBEMENT  TO  MODIFY  CONTRACT— EVIDENCE. 

11.  An  agreement  to  modiiy  a  prior  agreement  must  be  established  by  clear 
and  satisfkctory  evidence.— i?oye«  v.  Ranuiaeii^  253. 

CONSTBUCriON  OF  CONTRACT— HIRING  AT  WILL. 

12.  A  contract  of  employment  for  a  year  containing  an  agreement  that  "this 
contract  shall  be  renewed  during  the  strict  performance  of  ft-s  conditions,"  is  a 
contract  at  will  which  mav  be  terminated  by  either  party  at  his  pleasure,  after 
the  expiration  of  the  stated  period.— JfciTinne^  v.  Statesman  PublUMng  Cb.,  509. 

Construction  of  Contract— Renewal  Clause. 

13.  Such  a  contract,  however,  imposes  on  the  employer  the  obligation  to 
renew  the  contract  on  the  same  terms  lor  a  second  ye&r,—McKinney  v.  Statesman 
Pui>lishing  Company ^  509. 

Construction  of  Contract- "Settlement." 
1-1.    The  word  "settlement,"  as  used  in  a  contract  requiring  a  collector  to 
pay  in  moneys  as  he  collects,  and  make  a  complete  settlement  on  certain  days, 
means  payment,  and  not  a  computation  of  accounts.— JifcA'innej/  y.  Statesman 
Publishiny  Company,  509. 

Liability  of  Agent  on  Unauthorized  Contract. 

15.  An  agent  is  personally  liable  to  an  action  for  damages  for  breach  of  an 
implied  warranty,  where  he  goes  beyond  his  authority  in  malting  a  contract  in 
the  name  of  his  principal,  and  the  latter  repudiates  it.— Cbchran  v.  Baker,  556. 

Contracts  for  the  Benefit  of  Third  Persons— Novation. 

16.  Where  one  has  received  from  another  some  fund  or  property,  in  consid- 
eration of  which  he  has  made  a  promise  to  or  entered  into  an  undertaking  with 
such  other  for  the  benefit  of  a  third  person,  an  a<;tlon  thereon  may  be  main- 
tained by  such  person,  though  not  a  party  to  the  transaction.— ^c«d»ia?*  v.  Jifo- 
Ouire,  :m. 

Promise  to  Pay  Another's  Debt. 

17.  A  promise  to  pay  another's  debt  in  consideration  of  the  receipt  of  a  fund 
for  that  purpose  is  not  an  agreement  within  the  statute  of  frauds,  and  may  be 
proved  by  fiarol.—I'eldman  v.  McGuire,  309. 

18.  Whether  one  who  has  promised  to  pay  debts  of  another  has  received 
money  or  property  in  consideration  of  the  promise  is  a  controlling  circumstance 
In  the  transaction.- i'TeWwan  v.  McGuire,  309. 

19.  The  liability  of  one  who  undertakes  to  pay  the  debts  of  another  is  not 
affected  by  the  fact  that  the  debtor  remains  liable  to  the  creditor.— /"Wrfman  v. 
McGuire,  309. 

20.  An  agreement  to  pay  the  debts  of  another,  in  consideration  of  a  convey- 
ance of  land, does  not  come  within  the  statute  of  frauds  where  the  contract  as  to 
the  property  is  completely  executed.— Ft'^^man  v.  McGuire,  :«9. 

Rights  of  Grantee  to  Contract  for  Sale. 

21.  A  bond  for  a  deed  transfers  to  the  obligee  an  equitable  interest  in  the 
land  agreed  to  be  conveyed,  the  legal  title  remaining  with  tlie  obligor  in  trust  for 
the  purchaser.— ^m^>ro«e>  v.  lluntingtonj  4H4. 

22.  Unless  particularly  specified,  a  bond  for  a  deetl  does  not  entitle  the 
obligee  to  possession,  and  If  he  takes  ix>sseshion  without  consent  he  Is  a  tres- 
passer.—^m6ro*e  V.  Huntington,  484. 

Rent  for  Possession  Under  a  Contract. 

^.  Where  the  obligee  in  a  bond  for  a  deed  takes  possession,  the  payment 
of  interest  on  deferred  installments  of  the  purchase  price  is  usually  sutnclent 
compensation  for  the  use  of  the  premises  until  the  maturity  of  the  debt  under 
the  bond.— iSiiei'er*  v.  Broten,  454. 

Effect  of  Refusal  to  Pay. 

24.  The  relation  between  a  vendor  and  a  vendee  in  possession  becomes  that 
of  landlord  and  tenant,  on  the  vendee's  refusal  to  pay  Installments  of  the  price 
according  to  his  contract.— A'ever«  v.  Brown,  454. 

.  84  Ob.— 41. 
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C50NTRACT8. 
Bridge  Committee  of  Portland— Power  to  Contract. 

1.  The  statute  under  which  the  Bridge  Committee  of  Portland  acquired  the 
Morrison  Street  Bridge  (Jjaws,  1805,  p.  421)  was  not  Intended  to  restrict  the  com- 
mittee to  the  procuring  of  existing  rights,  but  conferred  on  It  power  to  contract 
with  existing  street  railway  lines  for  the  use  of  any  of  the  brioges.  Such  a  con- 
tract being  within  the  power  of  the  committee,  it  cannot  be  set  aside  or  annulled 
by  the  successor  of  the  committee.— Jfu^/nomoA  Oounti/  v.  Cfity  RaUtvay  Cb.,  IB. 

Curing  Void  Contract  by  Subsequent  Legislation. 

2.  No  statutory  ratillcatlon  or  subsequent  legislation  can  make  valid  a  con- 
tract that  was  null  and  void  at  its  inception.— Penny  v.  McCown^  48. 

Rescission  of  Contract  — Duty  of  Injured  Party.— 

3.  A  vendee  desiring  to  rescind  a  contract  on  the  ground  of  flraud,  accident, 
or  mistake,  must  proceed  promptly,  on  the  discovery  of  the  alleged  infirmity,  to 
place  the  other  party  in  statu  quo  by  returning  or  oflTering  to  return  that  which 
he  has  received.—  Vaughn  v.  Smithy  64. 

Consideration— Unilateral  Contract. 

4.  A  payment  by  the  owner  of  a  building  to  his  contractor  in  reliance  upon 
a  waiver  by  a  materialman  of  his  right  to  a  me<ihanic*8  lien,  and  a  like  payment 
by  the  contractor  to  the  materialman^pursuant  to  an  understanding  to  that  effect 
when  the  waiver  was  signed,  is  a  sumcient  consideration  to  support  the  waiver, 
although  it  did  not  by  its  terms  require  any  payment  by  the  contractor.— ITiii/^ica 
v.  Lansing f  118. 

Indefinite  Contract. 

5.  The  consideration  for  an  agreement  to  convey  lands  was  the  payment  of 
a  sum  of  money,  and  the  delivery  on  demand,  "at  the  mill,"  of  lumber  which 
the  vendor  intended  to  use  in  a  house  situated  not  far  from  the  premises  in 
question.  The  lumber  had  not  yet  been  manufactured,  and  the  vendee  owned 
a  sawmill  at  a  distance,  from  which  it  could  be  transported  only  at  considerable 
expense  to  the  place  where  the  vendor  Intended  to  uhg  it.  It  was  the  int4;nUon 
of  the  parties  tliat  th?  vendee  Khould  erect  a  sawmill  on  the  lands  purchased. 
The  testimony  as  to  the  mill  at  which  the  parties  Intended  the  delivery  to  be 
made  was  conflicting.  Ileldy  that  the  new  sawmill  was  the  one  at  which  the 
tender  of  the  lumber  should  have  been  made.— Z>avid  v.  Anderson^  439. 

Interest  on  Contracts. 

6.  Contracts  stipulating  for  interest  will  draw  interest  at  the  agreed  rate,  or 
the  statutory  rate  prevailing  at  the  date  of  the  instrument,  until  final  payment, 
without  i*egard  to  any  intermediate  change  in  the  \&w.—Seton  v.  //oyf,  266;  Ship- 
ley V.  Hacheneyj  80a. 

Interest  on  County  Orders— Implied  Contract. 

7.  Under  Hill's  Ann.  I^aws,  3  2165,  providing  that  the  county  treasurer  shall 
pay  all  orders  of  the  county  clerk  when  presented,  if  there  Is  money  In  the 
treasury  for  that  purpose,  but  if  not,  he  shall  Indorse  thereon,  "  Not  paid  for 
want  of  funds,"  which  shall  entitle  such  order  thenceforth  to  draw  legal  Interest, 
two  implied  contracts  are  engendered,  viz.:  that  the  holder  of  the  order  will  wait 
for  payment  until  suflleient  money  has  been  accumulated  in  the  usual  course 
of  public  business  to  pay  the  claim,  and  that  the  county  will  pay  the  legal  rate 
of  interest  ui)on  the  order.— iSSeton  v.  Hoyt.  266. 

Contract  to  Pay  Interest— Subsequent  Legislation. 

8.  The  presentation  of  a  warrant,  and  its  indorsement  as  prescribed  by  an 
finance,  constitute  a  contract  between  the  city  and  the  warrant  holder  entitl- 
ing the  latter  to  the  stated  rate  of  interest  until  the  warrant  is  paid,  or  notice 


ordinance,  constitute  a  contract  between  the  city  and  the  warrant  holder  entitl- 
ing the  latter  to  the  stated  rate  of  interest  until  the  warrant  is  paid,  or  notice 
given  to  him  of  sufl^lcient  ftmds  to  pay  it,  which  is  not  afi'ected  by  subsequent 


regisiation  changing  the  rate  of  interest  on  similar  demands.— j^Aip^^  v.  Hach- 
eney,  803. 

Impairing  Obligation  of  Contract— County  Order. 

9.  The  Implied  contract  to  pay  interest  arising  from  the  nonpayment  and 
indorsement  of  a  city  or  county  order  is  protected  against  impairment  by  the 
United  States  Constitution,  Article  I,  g  10.— Seton  v.  Hoyt,  266;  Shipley  v.  Hach- 
eney,  ;«8. 

Ratification  of  Contract. 

10.  Portland  City  Charter,  §  218,  adopted  October  22, 1898,  authorising  the  isso- 
ance  of  bonds  to  retire  outstanding  warrants  against  the  city's  general  Itmd, 
which  warrants  it  declares  valid  and  binding  obligations  against  the  city,  and 
requires  the  treasurer  to  pay  out  of  the  proceeds  or  such  bonds,  is  a  recognitioa 
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and  ratlflcatlon  of  the  city's  obligation  to  pay  valid  outstanding  warrants  asainst 
the  general  fund,  and  interest  thereon  at  eight  per  cent.,  as  provided  for  oy  an 
ordinance  passed  under  prior  charter  authority,  in  spite  of  the  act  of  October  14, 
1898  (Laws,  1808.  Sp.  Sess.  p.  15),  reducing  the  legal  rate  of  interest  from  eight  to  six 
per  cenU—Shiptey  v.  Hacheney^  808. 

AGflEEMENT  TO  MODIFY  CONTRACT— EVIDENCE. 

11.  An  agreement  to  modify  a  prior  agreement  must  be  established  by  clear 
and  satlslkctory  evidence.— /toye«  v.  Ramsdeny  253. 

Construction  of  Contract— Hiring  at  Will. 

12.  A  contract  of  employment  for  a  year  containing  an  agreement  that  "this 
contiivct  shall  be  renewed  during  the  strict  performance  of  Its  conditions,"  is  a 
contract  at  will  which  mav  be  terminated  by  either  party  at  his  pleasure,  after 
the  expiration  of  the  stated  period.— JfcA^innej/  v.  Statesman  Publishing  Cb.,  509. 

Construction  of  Contract— Renewal  Clause. 

13.  Such  a  contract,  however,  imposes  on  the  employer  the  obligation  to 
renew  the  contract  on  the  same  terms  for  a  second  yee^r.—McKinney  v.  Statesman 
Publishing  Oompanyy  509. 

Construction  of  Contract— "Settlement." 

14.  The  word  "settlement,"  as  used  in  a  contract  requiring  a  collector  to 
pay  in  moneys  as  he  collects,  and  make  a  complete  settlement  on  certain  days, 
means  payment,  and  not  a  computation  of  accounts,— McKinney  v.  Statesman 
Publishing  Company^  500. 

Liability  of  Agent  on  Unauthorized  Contract. 

15.  An  agent  is  personally  liable  to  an  acticm  for  damages  for  breach  of  an 
implied  warninty,  wnere  he  goes  beyond  his  authority  in  making  a  contract  In 
the  name  of  his  principal,  and  the  latter  repudiates  iL— Cochran  v.  Baker ^  556. 

Contracts  for  the  Benefit  of  Third  Persons— Novation. 

16.  Where  one  has  received  from  another  some  fund  or  property,  in  consid- 
eration of  which  he  has  made  a  promise  to  or  entered  into  an  undertaking  with 
such  other  for  the  benefit  of  a  third  person,  an  action  thereon  may  be  main- 
tained by  such  person,  though  not  a  party  to  the  transaction.— i^eidymzii  v.  Mc- 
Ouire,  309. 

Promise  to  Pay  Another's  Debt. 

17.  A  promise  to  pay  another's  debt  in  consideration  of  the  receipt  of  a  fund 
for  that  purpose  is  not  an  agreement  within  the  statute  of  fhiuds,and  may  be 
proved  by  p&rol.^Feldtnan  v.  McGuire,  309. 

18.  Whether  one  who  has  promised  to  pay  debts  of  another  has  received 
money  or  property  in  consideration  of  the  promise  is  a  controlling  circumstance 
in  the  transaction.— i'Wdman  v.  McGuire,  309. 

19.  The  liability  of  one  who  undertakes  to  pay  the  debts  of  another  is  not 
affected  by  the  fact  that  the  debtor  remains  liable  to  the  creditor.- i'Wdman  v. 
McOuire,  309. 

20.  An  agreement  to  pay  the  debts  of  another,  in  consideration  of  a  convey- 
ance of  land,  does  not  come  within  the  statute  of  frauds  where  the  contract  as  to 
the  property  is  completely  executed.— /-Wdman  v.  McGuirc,  309. 

Rights  of  Grantee  to  Contract  for  Sale. 

21.  A  bond  for  a  deed  transfers  to  the  obligee  an  equitable  interest  In  the 
land  agreed  to  be  conveyed,  the  legal  title  remaining  with  the  obligor  In  trust  for 
the  purchaser.— ^Im^Mc  v.  Huntingtanj  484. 

22.  Unless  particularly  specified,  a  bond  for  a  deed  does  not  entitle  the 
obligee  to  possession,  and  if  ue  takes  possesbion  without  consent  he  is  a  tres- 
passer.—^lm6ro#c  V.  Huntington^  484. 

Rent  for  Possession  Under  a  Contract. 

28.  Where  the  obligee  In  a  bond  for  a  deed  takes  possession,  the  payment 
of  interest  on  deferred  installments  of  the  purchase  price  is  usually  sumelent 
compensation  for  the  use  of  the  premises  until  the  maturity  of  the  debt  under 
the  \iOi\6..—8i€vera  v.  lirown,  454. 

Effect  of  Refusal  to  Pay. 

24.  The  relation  between  a  vendor  and  a  vendee  in  possession  becomes  that 
of  landlord  and  tenant,  on  the  vendee's  refusal  to  pay  mstallments  of  the  price 
according  to  his  contract.— A'evcr«  v.  Browne  454. 

.  34  Ob.— 41. 
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Forfeiture  Under  Contract  to  Convey. 

25.  The  obligor  In  a  bond  for  a  deed  cannot  demand  compliance  with  the 
contract  by  the  obligee,  or  declare  a  forfeitare  for  a  breach  thereof,  until  he  is 
himself  prepared  to  comply  with  Ite  terms,  and  has  tendered  a  deed.— Severs  v. 
Brown,  4m. 

Termination  of  Tenancy, 

28.  The  tenancy  at  will  Initiated  between  a  vendor  and  vendee  of  real  prop- 
erty by  the  fiillure  of  the  latter  to  carry  out  the  contract  of  sale  is  terminated  by 
a  tender  of  compliance  therewith  by  the  vendor,  coupled  with  the  ability  to  make 
good  the  tender.    Sievers  v.  Brovm,  461. 

Right  to  Emblements. 

27.  A  vendee  who  is  in  possession  of  real  property  as  a  tenant  at  will  under  a 
bond  for  a  deed,  the  terms  of  which  he  has  broken,  is  entitled  to  the  crops  sown 
thereon  before  such  tenancy  was  ended,  but  not  to  such  as  were  sown  after  notice 
to  qvAi.— Sievers  v.  Brown^  454. 

When  Holding  Under  Contract  Becomes  Adverse. 

28.  Where  a  vendee  has  gone  into  the  possession  of  land  under  a  contract  to 

Eurchase,  his  holding  Is  adverse  to  the  vendor  trom.  the  time  he  complies  with 
is  part  of  the  agreement,  and  the  same  rule  applies  to  the  state  as  to  a  natural 
I>erson. — Ambrose  v.  Huntington^  485. 

CONTRIBUTORY  NEGLIGENCE. 

Duty  to  Stop,  Look  and  Listen  for  Approaching  Train.  See  Negligence,  1, 2. 

CONVEYANCE. 

Interests  and  Rights  Under  Bond  for  Deed.    See  Vend,  and  Pur.,  5-13. 
CORRECTION 

Of  Bill  of  Exceptions  After  Filing  an  Appeal.    Sec  Appeal,  22. 

Of  Decree  After  Appeal  is  Perfected.    See  Appeal,  26. 

Of  Transcript  After  Filing  in  Supreme  Court.    See  Appeal,  14. 

Of  Return  on  Writ  to  Conform  to  the  Truth.    See  Summons,  1. 

CORPORATIONS. 
Attack  on  Organization  of  Public  Corporations. 
It  is  contrary  to  public  policy  to  permit  private  persons  to  attack  the  legality 
of  public  or  governmental  corporations  that  are  exercising  appropriate  powers 
after  organizing  under  color  of  \X\\e.— School  District  v.  School  Dtxtrict,  97. 

COSTS. 
Payment  op  Costs. 

1.  Under  the  peculiar  facts  In  this  case,  the  defendant,  who  Is  appellant, 
should  recover  cost^  of  the  appeal,  notwithstanding  he  failed  to  cstabUsh  his 
claim  to  the  property  involved,— <SmaW  v.  LiUz,  181. 

Right  to  Recover  Costs. 

2.  The  expenses  incident  to  a  trial  cannot  be  recovered  trom  the  adverse 
party,  except  under  a  ^X&twUi.— State  ex  ret.  v.  Eittes^  197. 

Medical  Board— Costs. 

3.  Costs  are  not  recoverable  by  defendant  in  an  action  begun  before  the  Board 
6f  Medical  Examiners  to  revoke  a  physician's  license,  where  the  case  was  ap- 
pealed by  the  defendant  to  the  circuit  court  and  reversed,  since  the  statute  makes 
no  provision  therefor.— <Slto/e  ez  rel,  v.  EstcSj  197. 

Costs  of  Appeal— Printing  Unnecessary  Brief. 

4.  Aft<T  a  decision  on  appeal  the  losing  party  may  be  heard  on  an  objection 
to  paying  for  the  cost  of  printing  in  a  brief  matter  that  was  unnecessary.— H'Att* 
V.  while,  142. 

Discretion  as  to  Allowing. 

5.  Costs  and  disbursements,  as  a  general  rule,  should  be  allowed  the  prevail- 
ing party  in  a  suit  in  equity  as  well  as  In  an  action  at  law,  but  the  trial  courts 
arc  given  a  discretion  in  the  matter  by  swtlon  554  of  our  statutes,  which  will  not 
be  interfered  with  on  appeal  except  for  an  abuse.— /Xmnticifc  v.  Rosenfeld,  101. 
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COUNTIES. 
Liability  for  Interest. 

1.  A  county  Is  only  an  arm  or  agent  of  the  state,  and  consequently  Is  not 
liable  for  Interest  under  a  geneml  statute  regulating  that  subject,  but  only  when 
expressly  named,  so  that  a  county  Is  not  liable  for  Interest  under  Section  8587, 
HiU'S  Ann.  Laws,  It  not  being  mentioned  therein.— ^Setow  v.  Hoyt,  2fi6. 

Interest  on  County  Orders— Implied  Contract. 

2.  Under  Hill's  Ann.  Laws,  I  2465,  providing  that  the  county  treasurer  shall 
pay  all  orders  of  the  county  clerk  when  presented,  if  there  is  money  in  the  treas- 
ury for  that  purpose,  but  If  not,  he  shall  Indorse  thereon,  "Not  paid  for  want  of 
funds,"  which  shall  entitle  such  order  thenceforth  to  draw  legal  Interest,  two 
Implied  contracts  are  engendered,  viz.:  that  the  holder  of  the  order  will  wait  for 
payment  until  sulficlent  money  has  been  accumulated  In  the  usual  course  of 
public  business  to  pay  the  claim,  and  that  the  county  will  pay  the  legal  rate  of 
Interest  upon  the  order.— iSSpton  v.  Hoyt^  266. 

Rate  of  Interest  on  County  Orders. 

8.  The  rate  of  interest  on  county  warrants  indorsed  "Not  paid  for  want  of 
funds"  is  the  rate  prevailing  at  the  date  of  such  indorsement,  and  cannot  after- 
ward be  reduced.— iSfef on  v.  Hoyi^  266. 

Impairing  Obligation  of  Contractt— County  Order. 

4.  The  implied  contract  to  pay  interest  arising  from  the  nonpayment  and  in- 
dorsement of  a  county  order  is  protected  against  Impairment  by  Article  I,  Sec- 
tion 10  of  the  United  States  Constitution.— &/on  v.  Hoyt,  266. 

5.  Act  of  October  14, 1808,  changing  the  rate  of  interest,  is  not  extended  to  out- 
standing warranto  by  the  provision  that,  "Inasmuch  as  the  counties  *  *  • 
are  paying  interest  on  their  county  warrants  at  the  rate  of  eight  per  cent,  per 
annum,  thereby  imposing  a  useless  burden  upon  the  taxi>ayers,  this  act  shall  dc- 
comc  a  law  upon  receiving  the  signature  of  the  Governor."— iSleton  v.  Hoyt,  268. 

COUNTY  ROADS. 

Changing  to  C^ty  Streets— Not  Thereby  Subjected  to  Additional  Servitude- 
Compensation.    See  Highways,  I. 

COUNTY  SCHOOL  SUPERINTENDENT. 

Power  to  Convey  or  Contract  to  Sell  School  Land.    See  Schools,  3. 

COURTS. 

Judicial  Notice. 

1.  The  courts  cannot  take  Judicial  knowledge  that  values  have  bi»en  un- 
reasonably Increased  or  diminished  under  a  system  adopted  for  ultimate  equal- 
ization.—/>a^ton  v.  Multnomah  County,  284). 

Reinstatement  of  Physician— Power  of  Court. 

2.  That  part  of  a  Judgment  of  the  circuit  court  in  an  action  appealed  from 
the  Board  or  Medical  Examiners  revoking  a  physician's  license  which  adjudges 
that  the  defendant  Is  entitled  to  practice  nuHllcine  and  surgery,  as  If  the  verdict 
and  decision  of  the  board  had  not  been  rendered,  Is  erroneous  in  view  of  the 
statutory  provision  (Laws,  1895,  p.  61,  g  6),  that  If  the  circuit  court  reverses  the 
action  of  the  board  and  no  appeal  is  taken  to  the  supreme  court  within  sixty 
days,  the  medical  board  shall  Immediately  reinstate  defendant's  name  upon  the , 
records  of  the  board.  The  proper  course  is  for  the  circuit  court  to  direct  the 
board  to  reinstate  the  sucqu^g^.— Slate  ex  rel.  v.  Estes,  198. 

Circuit  Court- Judgment  on  Dismissing  Appeal. 

8.  The  circuit  court,  in  dismissing  an  appeal  from  a  Justice's  court,  cannot 
render  Judgment  for  appellee.— Whipple  v.  Sauthcm  Pacific  Chnipany,  371. 

Right  to  Entertain  Appeal  From  Default  Judgment. 

4.  Laws,  1888,  p.  88,  §  6,  authorizing  the  circuit  court,  on  appeal  from  a  Justice's 
court,  to  disregard  irregularities  and  imixTfwtlons  In  matters  of  form  as  to  the 

Eroceedlngs  below,  does  not  modify  Section  2117,  Hill's  Ann.  Laws,  which  pro- 
Iblts  an  appeal  ftx)m  a  lustice's  Judgment  given  for  want  of  an  answer,  since, 
there  being  no  answer,  there  is  no  "matter  of  form"  to  be  disregarded.— Whipple 
v.  Southern  Pacific  Company,  870. 

Duty  of  County  Court  When  Will  is  Proi'ounded. 

5.  It  is  the  duty  of  the  county  court  to  probate  a  will  witii  convenient  speed 
after  It  has  been  presented,  and  no  one  Is,  as  a  matter  of  right,  entitled  to  notice 
of  such  proceeding.— ibfatone  v.  Comeliiu,  102. 
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Rules  of  Court. 

6.  An  objection  to  an  abstract  because  It  is  not  Indexed  should  be  made  with 
reasonable  promptness,  it  is  too  late  after  the  opposite  side  has  filed  a  brief  on 
the  merits  of  the  case.—  Whipple  v.  Southern  Pacific  Oompanp^  870. 

Motion  to  Strike  Portion  of  Brief. 

7.  Before  an  appeal  is  determined  a  motion  to  expunge  a  portion  of  the  ad* 
verse  party's  brief  will  be  denied,  where  it  is  not  claimed  that  the  matter  assailed 
is  of  such  a  nature  as  to  require  prompt  action  to  protect  the  dignity  of  the  court, 
though  such  a  motion  may  be  considered  on  tne  question  of  costs.—  White  v. 
White,  142. 

Remittitur— Power  of  Hupremb  Court  to  Correct  Judgment. 

8.  Where  there  Is  an  erroneous  Judgment  at  law  entered  on  undisputed  facta, 
the  supreme  court  may  remand  the  (;ase  with  directions  to  enter  a  particular 
Judgment;  or,  if  a  Judgment  is  manifestly  excessive,  by  an  inspection  of  the 
record,  and  the  amount  thereof  is  apparent,  the  court  may  affirm  the  Judgment 
on  i>enalty  of  a  new  trial,  unless  the  excess  is  remitted.— ObcAran  v.  Bak€rSd5&. 

CRIMINAL  LAW. 

Evidence  Not  Connected  With  Defendant. 

In  a  proceeding  to  revoke  a  physician's  license  for  unprofessional  conduct, 
testimony  tending  to  show  that  one  of  defendant's  patients  nad  sutfered  an  abor- 
tion was  properly  refused  when  counsel  stated  that  ne  doubted  if  defendant  could 
be  connected  with  the  offence.— Stale  ex  rel.  v.  Estea,  197. 

CRITICISED  CASES.    Same  as  Oregon  Cases. 

CROPS. 

Vendor  And  Vendee— Emblements. 

A  vendee  who  is  In  possession  of  real  profx»rty  as  a  tenant  at  will  under  a 
bond  for  a  deed,  the  terms  of  which  he  has  broken,  is  entitled  to  the  crr>ps  sown 
thereon  before  such  tenancy  was  ended,  but  not  to  such  as  were  sown  after  notice 
to  i\\iit,— /Severs  v.  Broum,  454. 

crossin(;h. 

Duty  to  Stop  and  Listen  for  Railroad  Tmin.    See  Negligence,  1,  2. 
CRUELTY. 

Conduct  Here  Shown  Does  Not  Amount  to  Cruelty.    Sec  Divorce,  1. 
CURATIVE  ACT 

Cannot  Validate  Absolutely  Void  Contract.    See  Statutes,  8. 
CirSTOM  AND  USAGE. 
Banks— Reasonableness  of  Custom. 

1.  A  custom  of  banks  to  send  checks  dinxrt  to  the  drawee  banks  for  collection 
and  return  Is  not  unreasonable,  at  least  as  applied  to  the  collection  of  a  plain, 
unindorsed  check.— A>r*/iair  v.  Latldj  376. 

Presumption  of  Reasonableness. 
•       2.    It  will  always  be  presumed  that  a  custom  is  reasonable  when  It  appears  to 
prevail  in  a  given  business.- A>r«/iau'  v.  Ijadd,  876. 

DEATH 

Of  Party  Before  App(>al.    See  Abatement  and  Revival,  8. 
Of  Party  After  Appeal.    See  Abatement  and  Revival,  1, 2. 

DECEDENTS'  ESTATES.   Same  as  Executors  and  Administrators. 

DECLARATIONS  AGAINST  INTEREST.    See  Evidence,  13. 

DEED. 

Delivery— Control  Over  the  Premises. 

1.  The  paramount  idea  respecting  the  delivery  of  a  deed  Is  that  the  control 
over  the  instrument  shall  at  once  pass  to  the  grantee,  but  control  over  the 
premises  is  not  an  element  necessary  to  the  vesting  of  title.— TKAtte  \,  White,  Ml. 
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Control  of  Deed  as  Affecting  Delivery. 

2.  An  instruction  that  If  the  grantor  in  his  lifetime  actually  delivered  the 
deed  In  question  to  the  grantee,  with  the  intention  of  Investing  her  with  the 
Utle,  it  was  sufficient  to  establish  her  title,  is  not  susceptible  of  the  construction 
that  if  the  grantor  intended  to  Invest  the  title  at  some  future  time,  or  at  his 
death,  the  requirements  of  a  good  delivery  had  been  fulfilled,  where  the  context 
shows  that  the  court  had  reference  to  a  manual  transfer  of  the  deed,  and  the 

Jury  had  already  been  instructed  concerning  the  necessity  of  a  present  intention 
to  pass  the  title.—  White  v.  White,  141. 

3.  An  instruction  that  if  the  1  ury  do  not  find  that  there  was  an  actual  manual 
delivery  of  the  deed  they  shall  inquire  into  the  circumstances  of  its  execution 
and  as  to  what  the  grantor  did  and  said,  in  order  to  ascertain  his  intention  in 
the  premises,  and  that  if  the  grantor,  after  executing  and  acknowledging  it,  either 
by  acts  or  words,  or  both,  expressed  his  intention  to  part  with  it  or  surrender  its 
custody,  there  was  a  good  delivery,  is  not  subject  to  the  criticism  that  a  simple 
handing  of  the  deed  by  the  grantor  to  the  grantee  constituted  a  good  delivery.— 
WhUe  V.  White,  U2. 

Record  as  Affecting  Delivery. 

4.  An  Instruction  that  the  validity  of  a  deed,  the  delivery  of  which  was  the 
question  to  be  determined,  is  not  affected  by  its  being  left  unrecorded,  is  not  sub- 
ject to  the  criticism  that  it  withdraws  ftx>m  the  Jury  the  fact  of  the  nonrecordlng 
as  a  clrcumstjince  in  determining  the  question  of  delivery,  where  the  Jurv  were 
given  to  understand  ft'om  the  whole  charge  that  the  nonrecordlng  was  a  circum- 
stance which  they  might  consider  with  otner  fact*  in  the  case  upon  the  question 
whether  there  was  a  delivery.—  While  v.  White,  142. 

Retaining  Possession  of  Granted  Land. 

5.  An  instruction  that  if  it  were  understood  between  the  parties  to  a  deed 
that  the  grantor  should  hold  possession  during  his  lifetime  it  would  not  prevent 
the  title  passing,  is  not  subject  to  the  criticism  that  it  withdraws  from  the  Jury 
the  effect  of  such  agreement  as  bearing  upon  the  question  of  delivery,  where  it  Is 
apparent  that  its  purpose  was  merely  to  combat  the  theory  that  the  passing  of 
dominion  over  the  premises  was  necessary  to  a  good  delivery. —  White  v.Whitef  142. 

Presumption  as  to  Interest  Deeded. 

6.  The  grantor  in  a  deed  of  part  of  the  land  owned  by  him  will  be  presumed 
to  have  intended  to  convev  and  the  grantee  to  have  intended  to  take  the 
premises  as  they  openly  and  visibly  appeared  at  the  time  the  sale  was  consum- 
mated, where  the  Intention  of  the  parties  is  not  discoverable  from  an  inspection 
of  the  deed,  and  proof  of  actual  knowledge  of  the  contracting  parties  with  refer- 
ence to  the  physical  condition  of  the  premises  cannot  be  obtained;  but  where 
the  actual  intent  of  the  parties  is  shown  it  will  control.— North  Powder  Milling 
Company  v.  Cbu^/uznour,  9. 

Agreement  in  Deed  to  Pay  Mortgage. 

7.  A  grantee  of  mortgaged  property  who  accepts  a  deed  therefor  reciting  that 
he  assumes  and  agrees  to  pay  the  mortgage  debt  Is  not  personally  liable  therefor 
unless  his  immediate  grantor  was  so  bound.— Young  Men*»  Association  v.  Croft, 
10« ;  Portland  Trust  Company  v.  Nunn,  166. 

Effect  of  Deed  to  Another's  Land. 

8.  A  deed  to  land  as  to  which  an  adverse  possession  against  the  grantor  has 
ripened  into  title  Is  Ineffectual  for  any  purpose.— Ambrose  v.  Huntington,  48-1. 

Power  of  Equity  to  Compel  Execution  of  Deed. 

9.  Equity  can  compel  the  delivery  of  a  deed  for  property  that  has  been  paid 
for,  or  adjudge  that  the  decree  declaring  the  rights  of  the  plaintiff*  stand  as  and  for 
such  deed;  replevin  would  not  be  an  adequate  remedy  where  the  deed  had  been 
destroyed  or  never  executed.— Jiopes  v.  Manisden,  253. 

DEFAULT.  • 

Necessity  of  Answer  In  Justice's  Court,    See  Justice  of  the  Peace,  5. 
Default  Judgment  by  Justice  Not  Appealable.    See  Just,  of  the  Peace,  7. 
Opening  Default  is  Discretionary.    See  Trial,  2,  8. 

DEFECT  OF  PARTIES. 

Waiver  of  by  not  Pleading  In  Answer.    See  i*LEADiNG,  8. 
This  Point  Cannot  be  First  Urged  on  Appeal.    See  Appeal,  4. 
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DEFINITIONS. 

"All  ()fflcors"—"AsRumo"— "Elected"— "Forthwith"— "Pilot"— "Reaaonable 
Charges"— "Hi'ttlement"—" Void."    See  Wokds  and  Phrases. 

DELAY 

When  Amounting^  to  Laches  1r  Fatal.    See  Equity,  10, 11. 

DELIVERY 

Of  Deed— Control  Over  the  Property  Transferred— Recording— PofwenRlon 
of  the  Instrument.    See  Deeds,  1-5. 

DEMAND  For  Payment  of  (?heck.    See  Kerafuiw  v.  Ijad€l,  880, 381. 
DEPOSITIONS. 
Taking  Deposition  or  Adver.se  Party  Before  Triai.. 
Under  Hill's  Ann.  I^ws,  g  814,  Subd.  1,  and  Section  823,  authorizing  the  taking 
of  the  deposition  of  an  adverse  party  previous  to  the  trial  before  an  officer  au- 
thorized to  administer  oaths,  on  the  giving  of  a  three-days'  notice,  unless  the 
court  prescribes  a  shorter  time.  It  Is  not  necessary  that  the  officer  taking  the  de- 
position should  be  commissioned  by  the  court.—  Wheeler  v.  Burckhardt,  504. 

DEPOSITS  of  Trust  Funds.    See  Banks,  5. 
DIRECTING  VERDICT. 

Duty  of  Judge  Where  Evidence  Is  Uncontradicted.    See  Trial,  6. 
DISCRETION  OF  COURT. 

Allowance  of  Costs  in  Equity  Suits.   See  Costs,  5. 

In  Opening  Default  Judgment.    See  Trial,  S. 

DISORDERLY  HOUSE. 
Injunction- Bawdy  House. 

1.  A  house  of  111  fame  is  a  public  nuisance,  wherever  it  may  be  situated,  and 
its  continuance  may  be  enjoined  by  any  property  owner  who  can  show  a  special 
lnjury.-i^/a(/en  v.  Stnitft,  m. 

2.  Equitv  will  enjoin  the  leasing  of  houses  for  brothels  when  they  are  so  situ- 
ated with  reference  to  complainant's  business  property  that  the  occupants  of  the 
latter  are  subjected  to  disgraceful  sights  and  sounds,  for  the  owner  in  such  a  caii« 
sulfers  a  special  injury  in  the  enjoyment  of  his  property.— /Jtoflren  v.  Smith^lS&, 

DIVERSION  OF  WATER.    See  Waters,  3. 

DIVORCE. 

Cruelty. 

1.  It  is  no  ground  for  divorce  that  plaintiff  was  unable  to  get  along  with  de- 
fendant's son  by  a  former  marriage,  wno  was  Impudent,  saucy,  and  sometimes 
abusive,  to  her,  and  that  defendant  refused  to  send  away  his  son  when  plaint! fT 
said  one  of  them  must  go,  and  that  on  her  returning,  and  attempting  to  enter 
the  houMc»,  she  was  prevent<Hi  by  the  son  from  doing  so ;  the  conduct  of  the  son 
not  having  been  encouraged  or  approved  by  defendant.— iNTicAreraon  v.  NirkfT*on,  1. 

Death  of  Husband  Pending  Appeal— Abatement  of  Suit. 

2.  The  death  of  the  husband  pending  an  appeal  by  him  from  a  decree  of  di- 
vorce which  determines  the  proi)erty  rights  of  the  parties,  does  not  abate  the 
HUli.— Nicker  son  v.  Nicker  non^  \. 

DRAFT. 
Time  Allowed  for  Presenting.— See  Kershaw  v.  iMdd,  880, 881. 
Sending  to  Drawee  for  (Collection.— See  Kersfuzw  v.  Ladd^  :«l-389. 

Ex\SEMENTS. 

Use  of  Land  in  Public  Streets. 

1.  In  view  of  Section  41H4,  Hill's  Ann.  I^ws,  providing  that  when  a  street 
is  vtuyited  the  land  theretofore  so  used  shall  vest  in  the  abutting  owners,  the 
public  has  only  an  easement  in  such  land.— //ii<W/<?irto/i  v.  City  of  Euffenetd4B. 
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Hbkvitudbs  on  Land  Uhkd  for  Htbkets  and  Highways. 
2.    The  additional  use  Impoaed  on  ground  by  using  it  as  a  street  rather  than 
as  a  country  road,  laying  gas,  water  and  sewer  pipes  under  Its  surfoce,  or  laying 


pavements  thereon,  do  not  constitute  a  servitude  on  either  the  road  or  the  ad- 
joining property  beyond  that  1  -  •     •-  ....  -,    .  .. 
ston  V.  cup  0/  Eugene^  843.  »M. 


I  that  imposed  by  its  use  as  a  country  highway.— /fud<i/»- 


ELECTIONS. 


Elections— CoNSTRUC?TioN  of  Law. 

1.  The  provisions  of  the  election  act  generally  known  as  the  Australian 
Ballot  Law  relating  to  the  space  In  which  the  marking  of  the  ballots  shall  be 
done  are  mandatory,  although  there  is  no  provision  rendering  void  a  ballot  not 
marked  in  the  prescribed  manner.—  Van  winkle  v.  Orabiree,  4/StL 

Space  for  Distinguishing  Mark. 

2.  Where  an  election  law  requires  the  elector  to  indicate  his  choice  by  a 
mark,  the  ballot  should  be  counted  if  the  mark  is  made  anywhere  in  the  space 
occupied  by  the  name  of  the  chosen  candidate,  so  long  as  it  does  not  obliterate 
such  name.—  Van  Winkle  v.  Crabtree,  402. 

Voting  Marks  on  Ballots. 

3.  Where  an  election  law  requires  the  voter  to  place  a  mark  opposite  the  name 
of  the  candidate  voted  for,  but  does  not  deflne  the  character  of  such  mark,  a 
ballot  should  not  be  counted  for  either  candidate  where  it  contains  a  cross  at 
the  left  of  the  name  of  one  candidate,  and  at  the  left  of  the  name  of  a  rival  can- 
didate a  single  downward  slanting  stroke  of  the  pencil,  ft^m  left  to  right,  crossed 
by  a  waving  or  curved  line.— Van  Winkle  v.  Crabtree^  4aL 

4.  Under  such  an  act,  ballots  marked  opposite  the  names  of  all  the  candi- 
dates but  one  for  a  certain  office,  and  not  having  any  mark  opposite  his  name, 
cannot  be  counted  for  the  latter.— Tan  Winkle  v.  Crabtree^  462. 

6.  In  view  of  such  an  election  law,  ballots  having  pencil  lines  drawn  through 
the  names  of  all  the  candidates  for  an  office  except  one  cannot  be  counted  for 
the  latter.— Fan  Winkle  v.  CYabtree,  462. 

6.  Where  an  elector  has,  with  one  exception,  voted  for  the  candidates  of  one 
party,  and  in  that  one  instance  has  phiced  a  mark  on  the  line  dividing  the  space 
between  two  candidates,  ttie  cent.erof  the  mark  being  slightly  inside  the  space  of 
the  candidate  of  the  party  for  which  he  has  cast  his  otner  votes,  the  ballot  is 
properly  counted  for  the  latter; 'since,  considering  the  tendency  of  electors  to 
vote  a  partisan  ticket,  the  elector's  intention  to  vote  for  his  party's  candidate 
can  be  ascert^Uned  therefrom.—  Van  Winkle  v.  Crabtrcvy  402. 

7.  Under  the  Oregon  law,  a  ballot  should  not  be  counted  for  a  candidate  at 
the  left  of  whose  name  appears  a  cross,  where  two  pencil  lines  are  drawn  through 
his  name  indicating  that  the  voter  had  changed  his  mind  after  making  the 
cross,— Fan  Winkle  \.  Cra6/rc€,  462. 

8.  Ballots  bearing  any  mark  in  a  given  space  should  be  counted  for  the  can- 
didate in  whose  space  the  mark  is  made,  though  parts  of  such  marks  extend  into 
other  spaces.—  Van  Winkle  v.  Crabtree,  468. 

9.  Where  an  elector  voted  for  the  candidates  of  one  party,  with  one  excep- 
tion, and  the  mark  opposite  that  |)arty\s  candidate  for  one  office  extended 
through  the  space  reserved  for  his  name,  both  above  into  the  space  containing  the 
name  of  the  office,  and  below  into  the  space  reserved  for  another  candidate's 
name,  the  ballot  is  properly  counted  for  the  former,  the  elector's  intention  to  vote 
for  him  being  ascertainable  therefrom.— Fan  Winkle  v.  Crabtree,  463. 

10.  ITnder  an  election  law  which  provides  for  indicating  the  voter's  choice  by 
a  mark  in  the  space  where  the  candidate's  name  is  printed,  or  by  writing  the 
name  of  the  chosen  person  If  it  does  not  appear  on  the  printed  sheet,  a  ballot 
having  the  names  of  all  the  candidates  for  a  certain  office  marked  out,  and  then 
one  of  such  names  written  in  a  blank  space  left  for  extra  names,  cannot  be 
counted  at  all;  nor  can  a  ballot  having  a  line  drawn  through  the  name  of  each 
candidate  of  one  party.— Fan  Winkle  v.  C^rabtrecy  408. 

Distinguishing  Mark  Rendering  Ballot  Void. 

11.  Under  Laws,  IKOl,  p.  8,  §  67,  as  amended  by  Laws,  18»5,  p.  68  (Hill's  Ann. 
liaws,  p.  1169),  prescribing  a  punishment  for  electors  who  ulace  a  distinguishing 
mark  on  their  ballots  so  that  the  same  maybe  identified,  a  ballot  having  the 
mark  "()  K"  writted  on  a  blank  spiu*e,  beneath  a  set  of  candidates,  is  void.— Fan 
Winkle  v.  Crabtree,  468. 
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12.  Ballot-s  having  the  words  "voted  for**  written  theroon  after  the  name  at 
one  of  the  candidates,  In  addition  to  the  required  voting  mark,  carry  a  "dis- 
tinguishing mark,"  wliich  renders  them  void  under  the  election  law.— Fan 
Winkle  v.  Crabtree,  4«8. 

Distinguishing  Mark  not  Rendering  Ballot  Void. 

13.  A  ballot  on  which  an  elector  wrote  In  the  space  appropriated  to  candi- 
dates the  name  of  a  person  for  whom  he  desired  to  vote  (such  person  not  being 
a  listed  candidate)  should  not  be  rejected  as  bearing  a  distinguishing  mark, 
under  section  ff7  of  the  election  law  providing  a  punishment  for  voters  who  thus 
mutilate  their  ballots,  notwithstanding  it  is  possible  that  the  name  so  written 
might  afford  a  means  of  identifying  the  voier.— Fan  Winkle  v.  CrcU>tree,  463. 

Election  Contests— Testimony  of  Illegal  Voters. 

14.  The  testimony  of  Illegal  voters  as  to  the  person  for  whom  they  voted  is 
admissible  In  an  election  contest,  where  they  voted  in  the  belief  that  they  had 
the  right  t4>  do  so:  and  the  btillots  cast  by  such  persons  may  be  deducted  ftom 
those  ci-edlted  to  their  candidates.— Fan' H'inA;;«  v.  Crtibtreet  4«2. 

Election  Contests— Questions  Reviewed  on  Appeal. 

15.  An  appeal  to  the  supreme  court  from  a  Judgment  upon  the  trial  of  an 
election  contest  does  not  bring  up  the  ca,use  for  trial  denovo.  but  the  questions 
presented  for  review  are  the  conclusions  of  law  from  the  findings  of  fact,— Fan 
Winkle  v.  Orabtree,  4«3. 

Election  Contest— Review— Harmless  Error. 

16.  A  judgment  in  an  election  contest  will  not  be  reversed  because  the  court 
erroneously  counted  a  void  ballot  for  respondent,  where  it  also  counted  void  bal- 
lots for  appellant,  so  that  in  spite  of  its  error,  the  Judgment  is  correct:  and  this 
even  where  resixindent  did  not  apitcal,  since  it  is  the  duty  of  the  appellate  court 
U)  declare  the  law  applicable  to  tne  factA,  and  correct  any  error  apparent  on  the 
record,  whether  it  is  complained  of  or  not.— Fan  Winkle  v.  Crablree,  4f&. 

Presumption  from  Ballot  as  to  Residence  of  Voter. 

17.  There  is  no  pi-esumption  that  a  person  was  not  a  resident  of  the  precinct 
where  he  voted  because  he  did  not  vote  for  precinct  officers,  though  his  ballot 
was  endorsed  "Stale,  county,  and  dis't."— Fan  Winkle  v.  Orabtree,  4<S. 

EMBLEMENTS. 

Ownership  of  Crops  Sown  Before  Notice  to  Quit,    See  Vend,  and  Pur.,  12. 

EMINENT  DOMAIN. 

Prescribed  proceedings  for  condemning  private  property  for  public  use  must 
always  be  strictly  pursue^.—Hwidleaton  v.  City  of  Eugene^  »44. 

EQUALIZATION  OF  TAXES.    See  Taxes  and  Taxation. 
EQUITY. 
Jurisdiction  of  Equity— Consent  of  Parties. 

1.  A  bill  in  equity  should  be  dismissed  where  the  subjoctrmatterof  the  liti- 
gation is  entirely  without  the  pale  of  equity,  though  both  parties  consent  to  a 
trial  on  the  merits.— AV/iaW  v.  LutZj  131. 

Order  Operating  as  an  Equitable  Assignment. 

2.  To  give  an  unac(;epted  draft  or  order  the  effect  of  an  equitable  assignment 
of  a  Aind,  it  must,  by  its  terms,  be  drawn  upon  that  fund.— jRWc*»o»  V.  Jnman,  44. 

Remedy  at  Law— Jurisdiction  of  Equity. 

8.  The  rule  that  a  court  of  equity  obtaining  Jurisdiction  of  a  cause  for  one 
purpose  will  retain  it  until  complete  Justice  is  done  has  no  application  to  a  suit 
to  foreclose  a  void  mortgage  or  trust  deed,  so  as  to  authorize  the  court  to  award 
a  money  Judgment  on  the  note  it  was  intended  to  secure. — Denny  v.  JifcCbM»n,  48. 

Nuisance— .luRiSDiCTioN  of  Equity. 

4.  Equity  has  J  urisdictlon  to  restrain  existing  or  threatened  public  nuisances 
by  Injunction  at  tlie  suit  of  a  private  person  who  suffers  thereflpom  a  special  and 
peculiar  injury  distinct  from  that  suffered  by  him  in  common  with  the  public  at 
lai^e.—Blaffrn  v.  Shniffi,  JKM. 
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5.  Hill's  Ann.  Laws,  g  :m^roviding  a  remedy  at  law  for  a  private  nuisance 
by  an  action  for  damages  and  an  order  to  abate  the  nuisance,  Is  not  exclusive 
where  Immediate  relief  Is  demanded,  since  section  380  provides  that  the  enforce- 
ment or  protection  of  »a  private  right,  or  the  prevention  of,  or  redress  for,  an  In- 
Jury  thereto,  shall  be  obtained  by  a  suit  In  equity  In  all  cases  where  there  Is  not 
a  plain,  adequate,  and  complete  remedy  at  la.\v. —lilagen  v.  Sniith,  3W. 

Injunction— Bawdy  House. 

6.  A  house  of  111  fame  Is  a  public  nuisance,  wherever  It  may  be  situated,  and 
its  continuance  may  be  enjoined  by  any  property  owner  who  can  show  a  special 
Injury.— ^tofi^en  v.  Smith,  3W. 

7.  Blqultv  will  enjoin  the  leasing  of  houses  for  brothels  when  they  are  so  situ- 
ated with  refrrence  to  complainant's  business  property  that  the  occupants  of  the 
latter  are  subjected  to  disgraceful  sights  and  sounds,  for  the  owner  In  such  a  case 
suffers  a  siiecial  Injury  In  the  enjoyment  of  his  property.— -Btoflrcn  v.  Shnitfif  385. 

Injunction— Tkndkr  of  Tax. 

8.  A  suit  to  enjoin  the  collection  of  part  of  a  tax  cannot  be  entertained  until 
there  has  been  a  payment  or  tender  of  the  amount  admitted  to  be  legal.— />a^<on 
V.  Mvltnomfih  County^  289. 

PowKR  TO  Compel  Delivery  of  a  Deed. 

9.  Equity  can  compel  the  delivery  of  a  deed  for  property  that  has  been  paid 
for,  or  adjudge  that  the  decree  declaring  the  rights  of  the  plain tllf  stand  as  and 
for  such  deed ;  replevin  would  not  be  an  adequate  remedy  where  the  deed  had 
been  destroyed  or  never  executed.— i?oy«?«  v.  Ram»den,  258. 

Limitation  of  Actions— Laches-Equity. 

10.  While  the  statute  of  limitations  is  not  a  defense  in  equity,  still  the  claim- 
ant must  have  exercised  reasonable  diligence  in  asserting  his  claim  after  ascer- 
taining the  f^ud  complained  of,  or  after  learning  of  facts  which  would  put  a 
person  of  ordinary  Intelligence  on  inquiry.— Z/oomw  v.  RonenthcUy  685. 

LiACHBS— Stale  Demand. 

11.  The  purchaser  of  land  at  an  administrator's  sale  held  notorious  and  ex- 
clusive possession  of  It  nineteen  years,  and  fifteen  years  after  the  youngest  heir 
became  of  age.  The  heirs  lived  in  the  same  neighborhood,  knew^  their  father  had 
owned  the  land,  and  visited  the  purchaser's  family,  and  were  notified  of  the 
administrator's  sale.  The  purchaser  cut  the  timber,  erected  costly  buildings,  and 
contributed  a  large  sum  towards  bringing  an  electric  railway  from  the  city  to 
the  premises,  ana  the  land  rapidly  Increased  In  value.  The  deeds  showing  the 
transactions  were  of  record.  Meld,  that  the  heirs  were  guilty  of  laches  prevent- 
ing their  recovery  of  the  land,  notwithstanding  no  notice  of  the  appointment  of 
the  administrator  was  served  on  i\xem..—IjooinU  v.  Rosenthal,  685. 

ESTOPPEL. 

Estoppel  by  Stipulation— Trial. 

1.  A  stipulation  between  the  parties  to  an  action  at  law  in  which  a  cross  bill 
in  equity  was  lnteri)osed,  that  the  suit  In  equity  shall  proceed  to  trial,  and  that 
the  findings  of  fact  shall  be  filed  In  the  law  action,  and  Judgment  entered  accord- 
ingly. Is  of  no  efTecit  where  the  court,  of  Its  own  motion,  dismissed  the  cross  bill 
for  want  of  jurisdiction;  and  the  law  action  must  then  proceed  as  if  the  cross 
bin  had  never  been  filed  or  the  stipulation  i\\&Ae.—8nmU  v.  Lulz,  131. 

Wharves— Tide  Land— Estoppel. 

2.  An  owner  of  upland  bordering  on  a  navigable  stream,  having  a  right  to 
build  a  wharf  at  deep  water  in  front  of  his  property,  who  transfers  his  wharf 
privilege,  is  thereby  estopped  from  objecting  to  the  maintenance  of  a  wharf  built 
on  the  Calth  of  his  conveyance,  even  though  he  subsequently  tu'qulres  from  the 
state  the  tide  land  between  the  upland  and  the  wharf.—  Welch  v.  Oregon  Railway 
and  Navigation  Company,  447. 

Estoppel  to  Claim  Remission  of  Taxes. 

3.  A  taxpayer  who  personally  appears  before  the  board  of  equalization  and 
makes  oath  tnat  she  is  the  owner  and  holder  of  certain  property,  is  thereby  pre- 
cluded from  having  the  t4vxes  thereon  reinitt^Hl  on  her  bare  subsequent  affidavit 
that  she  is  not  the  owner,— Kir fnvood  v.  Ford,  662. 

Decree  Not  Deciding  Prksent  Point. 

4.  A  decree  that  deeds  claimed  to  be  fk^udulent  were  supported  by  the  agree- 
ment of  the  grantee  to  pay  certain  creditors  of  the  grantor,  does  not  estop  another 
creditor  from  (asserting  that  such  grantee  agreed  to  wiy  his  claim,  sinc<*  defend- 
ant may  haveagR'ed  to  assume  more  of  his  grantor's  indebt<»dness  than  he  found 
necessary  to  prove  to  sustain  his  defense  in  the  prior  pn)ceedlng.— ^-fWwian  v. 
Me  Quire,  300. 
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evidence. 

'# 

Judicial  Notice. 

1.  The  courts  cannot  take  Judicial  knowledge  tbat  valuc«  have  been  uurm- 
sonably  increased  or  diminished  under  a  system  adopted  for  ultimate  equaliza- 
tion.—i>ayton  V.  Multnomah  County,  239. 

Burden  of  Proof— Rsasonablenbbs  of  Custom. 

2.  Usages  are  presumed  to  b^  reasonable,  and  the  person  attacking  them  has 
the  burden  of  showing  their  unreasonableness.— AVrx^au;  v.  LcidcL,  370. 

Oral  Insurance— Burden  of  Proof. 

3.  The  burden  is  with  the  person  claiming  under  a  policy  to  show  Its  terras, 
and  in  case  of  an  oral  insurance  the  claimant  must  prove  the  conditions  of  the 
contract  usually  issued  by  that  company  to  cover  the  given  kind  of  property.— 
Cleveland  Oil  Co.  v.  Norwich  Insurance  Society,  228. 

Fraudulent  Conveyance— Burden  of  Proof  as  to  Good  Faith. 

4.  The  burden  is  upon  the  defendants,  in  an  action  by  creditors  to  set  aside 
a  conveyance  from  an  insolvent  debtor  to  his  children,  to  point  out  definitely 
the  various  items  going  to  make  up  the  indebtedness  constituting  the  alleged 
consideration  for  the  conveyance,  where  the  conveyance  and  the  circumstances 
under  which  it  was  made  bear  the  semblance  of  an  attempt  to  cover  up  the  prop- 
erty of  the  debtor.— £anA  of  (Jol/ax  v.  Richardson,  520. 

Chattel  Mortgage  as  Evidence  of  Ownership. 

5.  A  chattel  mortgage  after  default  is  admissible  in  evidence  to  support  an 
averment  of  ownership  and  right  of  possession  In  the  mortgagee  in  an  action 
in  replevin  by  the  latter,  since  a  chattel  mortgagee  then  has  a  qualified  own- 
ership, and  may  prove  it  under  an  allegation  of  absolute  ownership.- iZeifvttein 
V.  MoberU,  87. 

Replevin— Evidence  to  Disprove  Ownership. 

6.  The  minutes  of  the  board  of  directors  of  a  railroad  company  showing  a 
contract  with  its  manager  in  his  individual  capacity  for  the  construction  of  its 
i-oad  are  admissible  to  lin peach  the  company's  title  to  chattels  in  an  action  to 
recover  them  fW)m  an  officer  who  seized  them  ander  execution  against  the  man- 
ager, over  the  objection  that  the  contract  was  not  within  sufficient  proximity 
in  point  of  time  to  tiie  date  of  the  purcha.se  lo  create  the  presumption  that  the 
contractor  was  still  w^orking  thereunder  at  the  time  of  the  purchase,  where  the 
minutes  of  subsequent  meetings  are  introduced  showing  that  up  to  and  subse- 
quent to  the  commencement  of  the  action  both  parties  treated  the  contract  as 
subsisting.— Q>o«  Bay  Railroad  Oomp<iny  v.  Siglin,  80. 

Evidence  of  Agency. 

7.  In  an  action  to  recover  for  goods  sold,  on  an  issue  as  to  whether  defendant 
purc;hased  for  himself,  or  as  the  agent  of  his  wife,  evidence  that  the  business  for 
which  the  goods  were  purchased  was  owned  by  him  but  conducted  in  the  name 
of  his  wife  was  competent,  though  tending  to  show  that  he  carried  it  on  In  her 
name  for  the  purpose  of  defrauding  his  creditors.- jBotc/u/*r  v.  Rometsch,  491. 

8.  In  an  action  by  a  solicitor  against  an  Insurance  company  to  recover  on  a 
contract  made  with  him  by  certain  agents  of  defendant,  it  is  competent  to  show 
that  these  agents  delivered  blank  policies  to  plaintiff,  received  his  returns  from 
business  w^ritten  on  these  policies,  and  paid  him  part  of  the  commission,  as 
tending  to  explain  and  establish  both  the  extent  and  character  of  the  authority 
of  sub-agent^.— /T^tf/c  v.  Standard  Insurance  Vnmpany,  125. 

9.  A  letter  from  an  insurance  comimny  to  a  person  soliciting  business  for  it, 
dirc<;tlng  him,  on  account  of  the  death  of  a  pt^rson  designated  as  "our  late  man- 
ager," to  report  his  business  to  the  company's  cashier,  is  admissible  upon  the 
question  as  to  what  the  autliority  was  of  the  person  so  designated.— JFbsto  v. 
Standard  Insurance  CJbnipany,  125. 

Unconnected  With  Main  Subject. 

10.  In  a  proceeding  to  revoke  a  physician's  license  for  unprofessional  eon- 
duct,  testimony  U>ndlng  to  show  that  one  of  defendant's  iN&tients  had  sufl'eredan 
abortittn  wiw?  projK'rly  refused  when  counsi'l  stated  that  he  doubted  if  defendant 
could  be  connected  with  the  offence.— State  ex  rcl.  v.  Estea,  197. 

Evidence  of  Custom  — Oral  Insurance  Contract. 

11.  In  support  of  an  oral  contract  of  insurance  it  is  competent  to  prove  a 
custom  of  insumnce  companies  with  reference  to  the  time  the  risk  attaches  in 
such  Q.QSc»,— Cleveland  (Ml  Company  v.  Nonoich  Insurance  Society,  228. 

Admihhions  in  Offer  of  Compromise. 

12.  Admissions  of  a  party,  not  made  when  a  compromise  was  under  consid- 
eration, are  admissible  against  him.— Cbc/iran  v.  Baker,  565. 
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Dbclaratioms  Against  Interest. 

18.  Answers  filed  by  defendant  making  admissions  against  bis  Interest  are 
admissible  against  him  in  a  subsequent  suit  between  the  same  parties.— Fc^timan 
V.  McOuireTm. 

Documentary  Evidence. 

14.  Deeds,  mortgages,  and  Judgments  making  a  transferor  all  the  property 
of  a  debtor  are  admissible  in  an  action  by  a  creditor  against  the  transferee,  who  is 
alleged  to  have  undertaken  to  pay  the  grantor's  debts.— ^cWwian  v.  McGuire,  800. 

Statute  of  Frauds. 

15.  An  Agreement  to  pay  the  debts  of  another.  In  consideration  of  a  convey- 
ance of  lands,  does  not  come  within  the  statute  of  frauds  where  the  contract  as  to 
the  property  is  completely  executed.— i'Wdman  v.  Jlfc6/uire,800. 

Description  in  Chattel  Mortgage— Parol  Evidence. 

16.  A  chattel  mortgage  on  a  crop  of  hops  described  as  growing  upon  three 
parcels  of  land  situated  upon  a  part  of  a  donation  land  claim  which  is  referred  to 
by  the  name  of  the  claimant,  the  number  of  the  notification  and  claim,  and  its 
township  and  range,  is  sufficiently  definite  in  description,  as  between  the  parties 
thereto,  to  let  in  parol  testimony  to  identify  the  property  and  prove  the  owner- 
ship, in  view  of  the  fact  that  under  the  Oregon  donation  laws  a  person  can  obtain 
but  one  gift  of  land  from  the  government,  and  a  partial  description  by  metes 
and  bounds  may  be  regarded  as  surplusage.— Jf^eJnstetn  v.  Roberta^  88. 

Parol  Evidence— Chattel  Mortgage. 

17.  As  between  the  mortgagor  and  mortgagee  of  personal  property,  and  also 
as  between  the  mortgagee  and  a  third  person  who  has  succeeded  to  the  mort- 
gagor's interest  with  actual  notice  of  the  mortgage,  parol  evidence  is  admissible 
to  Identify  the  property  intended  to  be  covered  thereby.— -Beirwtein  v.  Roberta^  88. 

Sufficiency  op  Evidence  to  Show  Duration  of  Risk. 

18.  A  stipulation  entered  Into  on  the  trial  of  an  action  for  damages  for  the 
breach  of  an  oral  contract  to  insure,  which  recites  that  It  was  admitted  that  a 
specified  premium  was  tendered  after  the  loss,  and  that  it  was  the  usual  charge 
by  insurance  companies  for  a  81,000  policy,  such  as  descrlbetl  in  the  ooniplaint, 
but  where  no  policy  was  described  in  the  complaint,  Is  InsufHclcnt  to  show  the 
duration  of  the  risk,  so  as  to  warrant  a  recovery.— Cteuctorw/  Oil  Ormpanp  v. 
Norwich  Insurance  Society ,  228. 

Agreement  to  Modify  Contract. 

10.  An  agreement  to  modify  a  prior  agreement  must  be  established  by  clear 
and  satisfactory  evidence.— i^oye*  v.  Jiainsden^  253. 

Evidence  of  Negligence. 

20.  Evidence  that  a  certain  water  main  had  burst  three  times,  including  the 
occasion  complained  of,  each  time  under  an  ordinary  pressure,  coupled  with  testi- 
mony that  water  pipe  of  that  size  and  thickness  will  not  ordinarily  break  under 
such  circumstances,  if  properly  constructed  and  laid,  is  sufficient  to  carry  the  case 
to  the  Jury  on  the  question  of  negligence  in  the  construction  of  the  pipe.— /2«6erflr 
Cigar  Oompanp  v.  Citi/  o/  Portland^  2H'2. 

Inference  of  Negligence. 

21.  The  mere  happening  of  an  accident  causing  injury  Justifies  an  inference 
of  negligence  when  the  cause  of  the  injury  is  under  the  control  of  the  defendant, 
and  the  accident  Is  such  as  in  the  ordinary  course  of  things  d<x^s  not  hap|)en  if 
proper  care  is  used  in  the  management.— ^6<?rflr  Cigar  Co.  v.  Citi/  of  Portland^  28<J. 

Presumption  as  to  Interest  Deeded. 

22.  The  grantor  in  a  deed  of  part  of  the  land  owned  by  him  will  be  presumed 
to  have  Intended  to  convey  and  the  grantee  to  have  intended  to  take  the 
premises  as  they  openly  and  visibly  appeared  at  the  time  the  wile  was  consum- 
mated, where  the  int(>ntion  of  the  parties  is  not  discoverable  from  an  inspection 
of  the  deed,  and  proof  of  actual  knowledge  of  the  contracting  party  with  refer- 
ence to  the  physical  condition  of  the  premises  cannot  be  oblaineil;  but  where 
the  actual  intent  of  the  parties  is  shown  it  will  control.— iVbr//i  Pot^'rf*^  Milling 
Company  v.  Coughanour^  9. 

Reasonableness  of  Custom. 

23.  Usages  are  prt>sumed  to  he  reasonable,  and  the  i^erson  attacking  them  has 
the  burden  of  showing  their  unreasonableness.- A>r«/mw;  v.  Laddj  .'J7(i. 
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Oral  Insurance— Presumkd  Ratr. 

24.  An-  agreement  to  l«sue  a  policy  of  Insurance,  without  Hpeclfylng  the  pn»- 
mlum,  is  a  contract  at  the  usual  rate  in  such  cases.— CY^t'e/and  Oil  Cb.  v.  S'orwich 
Insnranee  Society^  228. 

Oral  Insurance— Presumed  Policy. 

25.  It  will  be  presumed  in  support  of  an  oral  contract  of  Insurance  which  was 
actually  made  that  the  minds  of  tne  parties  met  upon  an  agreement  containing 
the  terms  and  conditions  of  a  policy  such  as  Is  usually  Issued  by  the  contracting 
company  covering  like  rlslis.— CYct'<?to»d  OU  Co.  v.  Norwich  Insurance  Society,  228. 

For  Presumptions  in  Supreme  Court.    8ee  Appeal,  17-20. 

EXCESSIVE  DAMAGES. 

Claim  of  Excessive  Damages  is  not  Ground  of  Appeal,    See  Appeal,  88. 

EXECUTIVE  Prerogative. 

Right  to  Fill  Vacant  Ottlce  Is  not  a  Prerogative.    See  Const.  Law,  1. 
EXECUTION. 
Rights  ok  Execution  Creditors  Under  Sections  150  and  283. 
Hill's  Ann.  Laws  gg  150.  2K3,  providing  that,  fl-om  the  time  of  levying  an  exe- 
cution, the  Judgment  creaitor  shall  be  deemed  a  bona  fide  purchaser  for  value 
of  the  property  levied  upon,  does  not  give  a  levying  Judgment  creditor  priority 
as  against  the  owner  of  property  purchased bv  the  Judgment  debtor  subsequent 
to  the  docketing  of  the  ludgment,  as  agent  ic)r  the  owner,  the  title  to  which  he 
took  In  bis  own  name  without  his  principal's  consent,  and  thereafter,  before  the 
levy,  conveyed  to  theprinclpal.— ZHmmtcx  v.  Ronenfeld^  101. 

EXECUTORS  AND  ADMINISTRATORS. 
Effect  of  Probating  Will  on  Administrator's  Powers. 

1.  Where  a  will  is  admitted  to  probate,  and  letters  testamentary  issued  there- 
under, the  powers  of  an  lAlminlstnitor  who  may  have  been  appointed  cease  Im- 
mediately.—J/a/one  V.  VomeliuA^  192. 

Administration  Expenses— Priority  of  Mortgage  Lien 

2.  Hill's  Ann.  Laws,  g  IIHS,  authorizing  an  executor  to  retain  expenses  of 
administration  In  preference  to  any  claim  or  charge  against  testator's  estate,  does 
not  give  him  a  lien  for  such  expenses  prior  to  a  mortgage  on  testator's  land, 
though  the  other  property  is  not  sufficient  to  pay  such  expenses.— »9A«pord  v. 
Saltzinan,  40, 

Effect  of  Presenting  Claim  to  Administrator. 

8.  A  creditor  who  has  acquired  an  attachment  lien  before  the  death  of  the 
defendant  does  not  lose  his  right  to  enforce  such  lien  by  presenting  the  claim  on 
which  the  action  was  based  to  the  administrator  of  the  deceased  and  having  It 
allowed.—  While  v.  Ladd,  422. 

Executors— Right  of  Action. 

4.  Executors  may  sue  either  individually  or  In  their  representative  capacity, 
at  their  option,  on  causes  of  action,  whether  in  contract  or  In  tort,  accruing  after 
the  death  of  the  intestate  or  testator;  hence,  in  such  cases,  the  conipialnl  need 
not  show  of  whose  estate  they  are  executoi's.— 7/M»TeW  v.  A'ern,  501. 

FALSE  REPRP^SENTATIONS. 

Effect  of  on  Sale— Duty  of  InJ  ured  Party.    See  Vendor  and  Pur.,  2, 3. 
FELLOW  SERVANTS. 

Character  of  Act  Causing  Injury  Is  Test  of  Liability.    See  Mast,  and  Ser.  1. 

Examples  of  Who  are  Fellow  Servants.    See  Master  and  Servant,  2, 3. 

FENCES. 
Trespass— An  IMA  i^  Running  at  Large— Fences. 

Where  the  fence  law  is  applicable  the  common  law  liability  for  li^ury  bv 
domestic  stock  to  unlnclosea  land  Is  abrogated.—  Walker  v.  Bloomingeamp,  891. 

FIRE  INSURANCE. 

Requisites  of  an  Oral  (Contract— Presumed  Policy  and  Rate— Custom  as  to 
When  Oral  Contnu't  Be<*omeK  F:ffoctivc.    See  Insurance. 
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FOLLOWING  TRUST  PROPERTY.    See  Trusts  and  Trustbks. 
FORECLOSURE 

Of  Bond— When  Effective  on  Tenant's  Rights.    See  Land,  and  Tenant,  2. 

Of  Mortgage— Claims  Preferred  to  Mortgage.    See  Mortgages,  1. 

FRAUD. 

Vendor  and  Purchaser- Constructive  B'raud— Rescission. 

Representations  made  by  the  vendors  of  real  estate  respecting  the  condition 
of  the  title,  which,  though  Innocently  made,  were  false  in  fact,  and  were  relied  on 
by  the  purchaser,  constitute  such  a  constructive  fraud  as  will  authorize  a  court 
of  equity  to  treat  the  deed  as  an  executory  contract  to  convey,  and  to  decree  the 
rescission  thereof.— Fauj/Ttn  v.  Smith.  54. 

FRAUDS,  STATUTE  OF.    Same  as  Statute  of  Frauds. 

FRAUDULENT  CONVEYANCES. 

Fraudulent  Conveyance— Attachment. 

1.  Real  property  fraudulently  conveyed  by  a  debtor  is  as  much  subject  to 
att^hment  as  though  the  conveyance  had  never  been  m&de.— Bank  of  Colfax  v. 
Rictiardson^  520. 

Fraudulent  Conveyance— Burden  op  Proof  as  to  Good  Faith. 

2.  The  burden  is  upon  the  defendants,  in  an  action  by  creditors  to  set  aside  a 
conveyance  troia  an  insolvent  debtor  to  his  children,  to  point  out  definitely  the 
various  items  going  to  make  up  the  indebtedness  constituting  the  alleged  consid- 
eration for  the  conveyance,  where  the  conveyance  and  the  ciroumstances  under 
which  it  was  made  bear  the  semblance  of  an  attempt  to  cover  up  the  property  of 
the  debtor.— J5aw*  of  Colfax  v.  Richardson^  520. 

GARNISHMENT. 

Acts  Not  Constituting  Actual  Possession.    See  Attachment,  4. 

GOVERNMENT  LANDS.    Same  as  Public  Lands. 
HARMLESS  ERROR.    See  Appeal,  29, 90. 
HIGHWAYS. 
Changing  Roads  into  Streets- Additional  Servitude. 

1.  The  conversion  of  a  county  road  into  a  city  street  does  not  impose  an 
additional  servitude  on  the  land  <x;cupied  by  the  road,  requiring  additional  com- 
pensation to  be  made  to  the  owner  of  the  fee,  under  the  St^ite  Constitution, 
Article  1. 1 18,  prohibiting  the  taking  of  private  property  for  public  use  except  on 
payment  of  a  Just  compensation  to  the  owner,— Ifuddleslon  v.  City  of  Eugene^  {J43. 

Pipes  and  Sewers  not  a  New  Servitude  on  County  Road. 

2.  The  use  of  a  street  for  laying  pipes,  and  constructing  drains,  sewers,  and 
culverts,  does  not  impose  an  additional  servitude  on  the  land,  so  as  to  prevent 
the  conversion  of  a  public  road  into  a  city  street  without  additional  compensa- 
tion to  the  owner  of  the  {ee.—Ilud<Ueston  v.  Citj/  of  Eugene^  841. 

Street  Improvement  not  a  New  Servitude. 

3.  The  fact  that  adjacent  property  is  liable  to  assessment  for  maintaining 
and  improving  the  street  does  not  constitute  an  additional  servitude  for  which 
additional  compensation  must  be  made  as  a  condition  of  changing  a  country 
road  into  a  city  street.— JS'uddteston  v.  City  of  Eugene ^  344. 

HIRING  AT  WILL.    See  Contracts,  12. 

HOUSE  OF  ILL  FAME 

Is  Public  Nuisance— Power  to  Prevent  Construction  of.    See  Equity,  6, 7. 
IMPAIRING  OBLIGATION  OF  CONTRACTS. 

Implied  Contracts  are  Protected  by  the  Prohibition.    See  Const.  Law,  9. 
INDEMNITY. 


there  has  been  a  jjayment  or  tender  of  the  amount  admitted  by  plaintiff  to  be 
^  ^,— Dayton  \.  Mur  "   '^       -     — v 
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Joint  and  Several  Judgment— Joint  Bond. 

1.  In  an  action  on  a  bond  of  indemnity  given  by  several  parties,  a  recovery 
must  be  had  against  all  or  none^inless  one  or  more  has  set  up  and  maintained 
a  defense  personal  to  himself.— 27io7»»a»  v.  Bamest  416. 

Indemnity  to  Officer— Defense. 

2.  Where  several  attaching  creditors  give  a  bond  to  the  sheriff  conditioned 
that,  if  he  will  hold  certain  attached  property  against  all  claimant«f  defendants 
will  Indemnify  him  against  any  loss  or  damages  by  rf?ason  thereof,  a  diretrtion 
to  release  one  or  more  attachments  would  constitute  no  defense,  the  liability 
not  being  severable.— TTtomcu  v.  Barnes,  416. 

INFERENCE 

Of  Negligence  From  Happening  of  Accident.    See  Evidence,  21. 

INJUNCTION. 

Tender  of  Tax. 

1.  A  suit  to  enjoin  the  collection  of  part  of  a  tax  cannot  be  entertained  until 
Bre  has  been  a  iiaymentor  tender  of  *'  ''       •  •     •  • 

due.— Dayton  v.  Multnomah  CXyunty,  280. 

AGAIN8T  Erection  and  Maintenance  of  Bawdy  Houses. 

2.  Equity  has  Jurisdiction  to  restrain  existing  or  threatened  public  nuisances 
by  injunction,  at  the  suit  Of  a  private  person  who  suffers  tnercfrom  a  special  and 
peculiar  injury  distinct  from  that  suffered  by  him  in  common  with  the  public  at 
large.— J5toflren  v.  Smith,  8&4. 

3.  The  rule  that  an  Injunction  will  not  be  granted  against  the  continuance  of 
a  nuisance  in  a  locality  mainly  occupied  for  business,  does  not  apply  where  the 
nuisance  is  malum  in  «<•,  such  as  a  house  of  111  fame.— ^tofiren  v.  Smith,  394. 

4.  Owners  of  projiorty  so  near  to  a  house  of  ill  fame  that  their  enjoyment  of 
their  property  is  affected  by  serenes  and  sounds  in  such  house  sustain  an  injury 
different  In  kind  from  that  suffered  by  the  public  at  large,  which  entitles  them  to 
an  iixJ unction  against  the  maintenance  of  tnc  nuisance.— Blagen  v.  Smith,  3iM. 

INSOLVENTS  AND  INSOLVENCY. 
Preferred  Ci^aim— Operating  Expense. 

1.  A  claim  for  the  purchase  price  of  apparatus  and  appliances  furnished  to  a 
street  railway  company,  which  enhanced  the  value  of  Its  property,  but  were  not 
necessiiry  to  keep  the  enterprise  a  gol  ng  concern,  is  not  entitled,  after  the  appoint- 
ment of  a  receiver  for  the  company,  to  a  preference  over  a  prior  mortgage.  The 
test  of  preferabllity  Is  the  actual  necessity  for  the  article  flirnished:  if  tne  mort- 
gaged property  could  not  be  safely  used  without  it.  there  is  a  preference  for  Its 
price,  othewise  not.— McComack  v.  Salem  Railway  0»npany,  543. 

2.  The  fact  that  a  heater  furnished  to  an  electric  company  before  its  insol- 
vency has  already  earned  a  sum  equal  to  the  agreed  consideration,  by  effecting  a 
saving  in  fuel,  does  not  give  the  seller  a  preferred  claim  for  payment  out  of  the 
receipts  of  the  company.— 3fcCbrn«c*  v.  Salem  Bailway  Company,  5*3. 

Back  Claims. 

3.  A  receiver  appointed  in  a  suit  t>o  foreclose  a  mortgage  on  the  property  of  a 
coriwration  who  Is  directed  to  take  into  his  possession  and  control  all  its  prop- 
erty, and  to  pay  all  current  expenses  incident  to  the  administration  of  his  trust, 
and  to  the  condition  and  operation  of  the  business  of  the  corporation  from  time 
to  time  as  it  arises  and  accrues,  is  not  thereby  required  to  pay  a  claim  which 
accrued  prior  to  his  appointment,  and  which  is  not  entitled  to  preference  over 
the  mortgage  creditors.— AfcCbrriacA:  v.  Salem  Bailway  Company,  o43. 

Following  Trust  Funds— Preferences. 

4.  One  claiming  a  preference  over  other  creditors  on  account  of  trust  prop- 
erty must  Identify  the  specific  property,  or  its  proceeds,  or  show  that  the  property 
of  the  debtor  which  he  seeks  to  affect  with  the  preference  includes  the  trust  prop- 
erty.—AViwte  v.  Hinman,  578. 

5.  Where  a  trustee  deposited  trust  Amds  to  his  credit  in  his  own  bank,  and 
such  funds  were  commingled  with  and  used  as  a  part  of  the  general  funds  of  the 
bank,  In  the  ordinary  course  or  its  business,  so  that  the  Identity  of  the  trust  ft) nd 
was  wholly  lost,  the  trust  creditor  Isntit  entitled  to  a  preference  over  other  cred- 
itors out  of  money  left'  in  the  bank  upon  an  assignment  by  the  trustee  forcred- 
iXjOTn.—Shuie  V.  Hinman,  578. 
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instructions  to  juries. 

Directing  Attention  to  Speclul  Polnta  not  Improper.    See  Trial,  8. 
When  Evidence  Is  Conflicting  Question  Is  for  the  Jury.    See  Trial,  7. 
Instructing  Jury  by  Justice  not  Ground  for  Review.    8^  Writ  of  Rev.,  4. 

INSURANCE. 
Requirements  of  an  Oral,  Contract  of  Insurance. 

1.  To  render  binding  acontnu^t  of  insurance,  or  to  insure,  there  must  be  a 
subject-matter  to  which  the  policy  is  to  attach,  and  a  rlsic  to  be  insured  a^^ainst; 
the  amount  of  the  indemnity  and  the  duration  of  the  risk  must  be  denultely 
fixed,  and  the  premium  or  consideration  must  be  agreed  upon  or  paid,  or  exist 
as  a  valid  legal  charge  against  the  insured.— Clcvelaml  Oil  Chmpany  y,  Norwich 
Inturanee  Society ^  228. 

Evidence  of  Custom— Oral  Insurance  Contract. 

2.  In  support  of  an  oral  contract  of  insurance  it  is  competent  to  prove  a 
custom  of  insurance  companies  with  reference  to  the  time  the  risk  attaches  in 
such  csai^.— Cleveland  Oil  OitmjKtny  v.  Norwich  Insurance  Six^ety,  228. 

Oral  Insurance— Presumed  Rate. 

3.  An  agreement  to  Issue  a  policy  of  insun\nce,  without  specifying  the 
premium,  is  a  contract  at  the  usual  mte  In  such  cases.— Cfevc^arid  Oil  CXun^mny 
V.  Norwich  Insurance  Society^  228. 

Oral  Insurance— Presumed  Policy. 

4.  It  will  be  presumed  in  support  of  an  oml  contract  of  insurance  which  was 
actually  made  that  the  minds  or  the  parties  met  upon  an  agreement  containing 
the  terms  and  conditions  of  a  policy  such  as  is  usually  issued  by  the  compivny 
covering  like  rinks.— Clevclan€l  Oil  Company  v.  Nonvich  Insurance  Society^  228. 

Oral  Contract— Burden  of  Proof  as  to  ('onditions. 

5.  It  is  t^Kseutial  to  a  recovery  under  an  alleged  oral  contnu^t  of  insurance 
that  the  terms  of  the  ptillcy  that  would  have  been  issued  shall  bo  proven,  and 
the  burden  of  so  doing  rests  with  the  plaintifT.— C7<n'ctonri  Oil  Company  v.  Nor- 
vHch  Insurance  Society ^  '-£28. 

Duration  of  Risk— Sufficiency  of  Evidence. 

6.  A  stipulation  entered  into  on  the  trial  of  an  action  for  damages  for  the 
breach  of  an  oral  contract  to  Insure,  whl<*h  recites  that  It  was  admitted  that  a 
specified  premium  was  tendered  after  the  loss,  and  that  it  was  the  usual  charge 
by  insurance  companies  for  a  $1,000  policy,  such  as  descrllK'd  in  the  complaint, 
but  where  no  policy  was  described  in  the  complaint,  is  insufilclent  to  show  the 
duration  of  the  risk  so  as  to  warrant  a  r&iovery .—Cleveland  Oil  Cornimny  v.  iVor- 
wich  Insurance  Society^  228. 

INTEREST. 
Interest  on  Contracts. 

1.  Contracts  stipulating  for  interest  will  draw  interest  at  the  agreed  rate, 
or  the  statutory  rate  prevailing  at  the  date  of  the  instrument,  untilfinal  pay- 
ment, without  rc»gard  to  any  Intermediate  change  in  the  lo,vr.—Selon  v.  Hoytt'MH; 
Shipley  v.  Hacheney,  303. 

Interest  on  County  Orders— Implied  Contract. 

2.  Under  Hill's  Ann.  Laws,  a  2405,  providing  that  the  county  treasurer  shall 
pay  all  orders  of  the  county  clerk  when  presented,  if  there  is  money  in  the 
treasury  for  that  purpose,  but  if  not,  he  shall  indorse  thereon,  "Not  paid  for 
want  of  funds,"  which  shall  entitle  such  order  thenceforth  to  draw  legal  Interest, 
two  implied  contracts*  are  engendered,  viz.:  that  the  holder  of  the  order  will  wait 
for  payment  until  sufficient  money  has  been  a<*cuinulated  in  the  usual  course 
of  public  business  to  pay  the  claim,  and  that  the  county  will  pay  the  legal  rate 
of  interest  upon  the  order.— AV<?ton  v.  Iloyt.  20(j. 

Rate  of  Interi<mt  on  City  and  ('ounty  ()rder.s. 

8.  The  rate  of  Interest  on  county  and  city  warrants  indorsed  "Not  paid  for 
want  of  funds"  is  the  rate  prevailing  at  the  date  of  such  indorsement,  and  can- 
not afterward  be  reduced.— <Se<on  v.  Hoyt^  2«(J;  Shipley  v.  Hachimeyj  308. 

4.  Act  of  October  14, 18ftS,  changing  the  rate  of  in  Unrest,  is  not  ext-ended  to  out- 
standing warrants  by  the  provision  that,  "inasmuch  as  the  counties  *  •  *  are 
paying  interest  on  their  county  warrants  at  the  rate  of  eight  ix»r  cent,  per  annum, 
thereby  im})oslng  a  useless  burden  ui)on  the  l*ixpayers,  this  act  sliali  become  a 
law  upon  receiving  the  signature  of  the  Governor."— &'to»4  v.  Iloyi^  2tt«. 
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Liability  of  Municipal  Cokporatioks  for  Interbht. 

5.  The  liability  of  a  city  for  interest  on  its  debts  is  ordinarily  the  same  as 
that  of  an  individual.— /STMj^/e^/  v.  Hachenep,  903. 

Contract  to  Pay  Interest— Subsequent  Legislation. 

6.  The  presentation  of  a  warrant,  and  its  indorsement  by  the  citv  treasurer 
as  prescribed  by  an  ordinance,  constitute  a  contract  between  the  city  and  the 
warrant  holder  entitling  the  latter  to  the  stated  rate  of  interest  until  the  war- 
rant is  paid,  or  notice  given  to  him  of  sufficient  funds  to  pay  it,  which  is  not 
affected  by  subsequent  legislation  changing  the  rate  of  Interest  on  similar  de~ 
tn&nds.— Shipley  v.  Ilachenei/,  308. 

IRRIGATION.    Same  as  Waters  and  Water  Rights. 

JUDICIAL  NOTICE 

Of  Unusual  Change  of  Values  by  Board  of  Equalization.    Sec  Evid.,  1. 

JUDGMENTS. 

When  Denied  Counterclaim  Is  Stricken  Out. 

1.  Where  defendant  sets  up  new  matter  as  a  counterclaim  which  is  denied  In 
reply,  and  afterward  such  counterclaim  is  stricken  out,  whereupon  plaintiff  takes 
a  nonsuit,  the  defendant  cannot  possibly  be  entitled  to  Judgment  on  the  counter- 
claim, even  if  it  was  improperly  stricken  out,  for  it  has  been  put  In  lssue.^^ai^ 
V.  WilJfon,  186. 

Assuming  Mortgage— Default  Personal  Judgment. 

2.  A  complaint  alleging  that  defendant  purchased  certain  mortgaged  prop- 
erty and  assumed  the  pt'iyment  of  the  mortgage  is  enough  to  sustain  a  personal 
Jucfgmcnt  by  default  for  the  amount  of  such  encumbrance.— PfWey*  v.  Ct/w*er,  3& 

Lien  of  on  Bark  Legal  Title  Afterward  Acquired. 

3.  Lands  purchased  through  an  agent  who  took  the  title  in  his  own  name, 
without  the  principal's  knowledge  or  consent,  and  then  conveyed  to  her,  are  not 
thereafter  subject  to  execution  on  a  prior  Judgment  against  the  agent,  since  he 
had  only  the  bare  legal  title  without  any  interest  in  the  property  iUselt.—JHmmick 
V.  Hosen/eldf  101. 

Replevin— Form  of  Judgment. 

4.  An  al ternati ve  J udgment  for  the  sheriff  In  an  action  tigalnst  him  to  recover 
property  seized  under  execution,  which  was  taken  ft-om  him  at  the  commence- 
ment of  the  prociH»dlng,  should  be  for  the  ftill  value  of  the  property,  though  It 
exceeds  the  amount  due  on  the  execution,  where  a  third  person  Is  found  to  be  the 
general  owner.— Cbo«  Bay  Railroad  Otmpany  v.  Siglin,  80. 

Justice  of  the  Peace^J udgment  by  Default. 

5.  Under  the  statute,  I^aws,  isas,  p.  3K,  a  defendant  has  the  choice  of  an  oral 
or  written  answer,  but  some  answer  must  be  made  orj  udgment  may  be  entered 
against  him.—  Whipple  v.  Southern  Pacific  Omipany^  370. 

Appeal  F'rom  Default  Judgment. 

6.  liaws,  1883,  p.  88,  g  G,  d<x»s  not  modify  Section  2117,  Hill's  Ann.  Laws,  pro- 
hibiting an  appeal  from  a  Judgment  in  a  Justice's  court  given  for  want  of  an 
answer,  so  that  such  a  Judgment  is  still  not  appealable.— H'Aii>pte  v.J^juthem 
Pacific  (y^mpanyy  870. 

Justice  of  the  Peace— Appe a i^— Tort. 

7.  To  entitle  a  defendant  who  suffered  a  default  In  a  Justice's  court  in  an 
action  for  tort  to  appeal  from  the  assessment  of  damages  against  him  under  Uill's 
Ann.  I^aws,  g  240,  subd.  2,  permitting  the  defendant,  notwithstanding  his  de- 
fault, to  otrer  proof  on  the  question  of  damages  and  to  appeal  trom  the  assess- 
ment thereof,  he  must  have  offered  proof  in  the  Justice's  court. —  Whipple  v. 
Southern  Paelfic  (\>ffipanyy  370. 

Judgment  on  Dismissing  Appeal. 

8.  The  circuit  court,  in  dismissing  an  appeal  flpom  a  Justice's  court,  cannot 
render  Judgment  for  &piie\\QO.—  Whipi>le  v.  Southern  Pacific  CXnnpany,  871. 

Joint  and  Several  Judgment— Joint  Bond. 

9.  In  an  action  on  a  bond  of  Indemnity  given  by  several  parties,  a  recovery 
must  be  had  against  all  or  none,  unless  one  or  more  has  set  up  and  malntainea 
a  defense  personal  to  himselt.— Thomas  v.  BamcBf  416. 
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Setting  Aside  Judgment. 

10.  The  dlacretion  of  the  trial  court  In  Retting  aside  a  default  Jud|?ment  upon 
an  application  made  two  days  after  such  default,  will  not  be  disturbed  on  appeal 
where  It  appears  ft^m  the  affidavits  of  defendant's  attorney  In  support  of  the 
motion  that  the  practice  prevailed  that,  unless  the  time  for  answering  expired 
before  the  beginning  of  the  term,  the  cause  would  go  over,  and  that  the  default 
was  entered  and  the  Jury  called  to  assess  the  damages  pending  negotiations  in 
reference  to  the  subject-matter  of  the  litigation.— Cbo«  Bay  Navigation  Company 
V.  RndicoU,  574. 

Collateral  Attack  on  Judgment. 

11.  The  record  of  the  proceedings  of  a  superior  court  c-annot  be  collaterally 
attacked  for  errors  or  irregularities  appearing  on  Its  face,  unless  it  afflrma^ 
tively  shows  an  absence  of  Jurisdiction.— J3anAc  of  Colfax  v.  Richardson^  518. 

Acquiring  Jurisdiction  in  Actions  Against  Nonresidents. 

12.  Under  a  system  where  the  attachment  Is  merely  auxiliary  to  the  main 
action,  and  the  proceedings  are  the  same  against  both  resident  and  nonresident 
debtors,  the  authority  to  proceed  to  Judgment  depends  upon  the  personal  or 
constructive  service  of  the  court's  process,  and  ui>on  the  actual  seizure  of  the 
property  to  be  afl^ted  by  the  Judgment,  and  not  upon  the  regularity  of  the 
attachment  proceedings,  or  of  any  step  after  the  8er\'ice  of  the  process.— iTanA  of 
Colfax  V.  Richardsfm^  519. 

€k)LLATERAL  ATTACK  ON  JUDGMENT. 

18.  The  Judgment  of  a  superior  court  against  a  nonresident  acquired  by  a 
publication  of  summons  cannot  be  attacked  collaterally  for  any  defect  in  the 
attachment  prcK'cedlngs,  if  such  proceedings  are  not  made  by  statute  iurisdic- 
tional.  unless  the  record  afflnnatlvely  shows  a  want  of  Jurisdiction;  that  is,  if 
the  seizure  was  complete  and  the  court  had  authority  to  pass  on  the  cause  of 
action,  the  Judgment  is  conclusive  on  the  world,  regardless  of  all  irregularities 
or  defects  in  the  attachment  proceedings.— £ariA;  of  Colfax  v.  Richardaon^  519. 

Judgment  Roll— Summons. 

14.  A  Judgment  is  not  void  and  sublect  to  collateral  attack  because  the 
original  summons  does  not  appear  In  the  Judgment  roll,  where  the  proof  of  pub- 
lication of  summons  as  well  as  the  findings  and  recitals  in  the  Judgment  snow 
that  a  summons  was  In  fact  issued.— ^anA;  of  Colfax  v.  Richardson,  520. 

Collateral  Attack— Issuing  Summons  Before  Writ. 

15.  A  Judgment  in  rem  against  attached  property  in  Oregon  Is  not  subjwt 
to  collateral  attack  because  the  record  does  not  affirmatively  show  that  a  sum- 
mons was  issued  in  the  action  at  .or  before  the  issuance  of  the  writ  of  attach- 
ment.—^anA  of  Colfax  V.  Richardson,  519. 

Requiring  Bonds  for  Costs  not  Reveiwable. 

10.  £rror  of  a  Justice  of  the  peace  in  requiring  a  party  to  give  two  separate 
undertakings  for  costs  and  disbursements  is  not  ground  for  vacating  the  Judg- 
ment on  the  merits.— ixmflr  v.  Thompson,  359. 

Charging  Jury  by  Justice. 

17.  The  fact  that  a  Justice  of  the  peace  charged  the  Jury  is  not  gn)und  for 
disturbing  the  Judgment  on  writ  of  review. —lAtng  v.  Thompson,  350. 

Failure  to  Settle  Cost  Bill  not  Fatal. 

18.  Failure  of  a  Justice  to  pass  on  objections  to  the  cost  bill  is  not  ground  for 
vacating  the  Judgment.- Z/onj/  v.  Thompson,  359. 

JURISDICTION 

Of  Equity  Cannot  be  Conferred  by  Consent  of  Parties.    See  Equity,  1. 

Of  Equity  to  Give  Judgment  When  Mortgage  Falls.    See  Equity,  8. 

For  one  Purpose  Is  for  All  Purposes— When  Not  Applicable.    Sih;  Equity,  3. 

Of  Equity  to  Enjoin  Public  Nuisances— Erection  of  Brothels— Special  Injury 
to  Complainant.    See  Equity,  4,  5,  6,  7. 

Actual  Seizure  of  Defendant's  Property  Is  Necessary  to  Confer  Jurisdiction 
Over  Nonresidents.    See  Attachment,  9. 

84  Or.— 42. 
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justices  of  the  peace. 

Writ  of  Rbvikw— Instructing  Jury  in  Justice's  Court. 

1.  The  assumption  by  a  JusUoe  of  the  peace  of  the  right  to  instruct  the  Jury 
in  a  case  on  trial  before  mm,  even  if  unauthorized,  does  not  affect  his  Jurisdic- 
tion, nor  afford  ground  for  disturbing  his  Judgment  on  a  writ  of  review.— /xm^  v. 
Thompson^  880. 

Neglect  to  Settle  Objections  to  Cost  Bill. 

2.  The  neglect  of  a  Justice  of  the  peace  to  pass  upon  objections  made  by  a 
party  to  a  cost  bill  affords  no  ground  for  vacating  and  setting  aside  the  Justice's 
Judgment  upon  a  writ  of  review.— ian^f  v.  ThompsoUf  3fl9. 

Trying  Ca^e  on  Defective  Answer. 

3.  Where  trial  was  had  in  a  Justice's  court,  without  objection,  on  an  answer 
purporting  to  deny  the  material  allegations  of  the  complaint,  it  cannot  be  after- 
wards urged  on  writ  of  review  that  the  answer  was  insufficient.— Z«on^  v. 
Thompson,  859. 

Requiring  Unnecessary  Bond  for  Costs. 

4.  An  error  of  a  Justice  of  the  peace  in  requiring  plaintiff  to  give  an  addi- 
tional undertaking  for  costs  and  disbursements,  alter  he  had  already  made  a 
deposit  for  that  purpose,  is  not  a  sufficient  gmund  for  vacating  by  writ  of  re- 
view the  Justice's  Judgment  after  a  trial  on  the  merits.— Ixm^  v.  Thompton,  850. 

Necessity  of  Answer  to  Prevent  Default. 

5.  The  mere  presence  of  the  defendant  in  court  by  an  attorney  will  not  pre- 
vent the  rendition  of  a  Judgment  against  him  in  a  Justice's  court  for  want  of  an 
answer  under  Hill's  Ann.  Laws,  g  SSO.  Under  the  statute,  Laws,  1888,  p.  88,  he  has 
the  choice  of  an  oral  or  written  answer,  but  some  answer  must  be  made  or  Judg- 
ment may  be  entered  against  him.—  Whipple  v.  Southern  Pacific  Company,  370. 

Jurisdiction  of  Justices  of  the  Peace  in  Real  Property  Actions. 

6.  Under  Hill's  Ann.  Ijfiw.s,  ^900,  subd.  1,  providing  that  the  Jurisdiction  of 
a  Justice's  court  shall  not  extend  to  an  action  In  which  the  title  to  real  property 
is  in  question,  and  section  'JOKl,  which  providers  that  If  it  appear,  "rrom  the 
evidence  of  either  party,  that  the  title  to  lands  is  in  question,  which  title  shall 
be  disputed  by  the  other  party."  the  case  shall  he  cerlltted  to  the  circuit  court, 
the  Justice  does  not  lose  jurisdiction  of  an  action  over  which  he  otherwise  has 
lurlsdlction  because  the  pleadings  make  an  issue  of  title  to  realty.  That  result 
is  accomplished  only  when  it  appears  on  the  trial  from  the  evidence  that  the 
title  to  land  is  actimlly  contested.— Jfa/arAtejy  v.  O'l^ary,  403. 

Filing  Answer  Aster  Appeal  From  Default  Judgment. 

7.  From  a  Judgment  entered  in  a  Justice's  court  for  want  of  an  answer  no 
appeal  can  be  taken,  and,  necessarily,  no  amendment  by  way  of  answer  can  be 
made  in  the  circuit  court.—  Whipple  v.  Houihern  Ptunjic  Company,  370. 

LACHES 

As  Affecting  Right  to  Restrind  Purchase  or  Contract.    See  Contracts,  8. 
As  a  Bar  in  Eciulty  to  Recovery  of  I<ands.    See  Equity,  10, 11. 

LANDLORD  AND  TENANT. 
Effect  of  Foreclosure  on  Tenant's  Rights. 

1.  The  rights  of  a  tenant  are  not  affected  by  a  fonxjlosure  until  the  delivery 
of  the  sheriff's  deed  after  confirmation  of  the  sale— M"<7t;«T«  v.  Brown,  454. 

Termination  of  Tenancy  Under  Bond  for  Deed. 

2.  The  tenancy  at  will  Initiated  between  a  vendor  and  vendee  of  real  prop- 
erty by  the  failure  of  the  latter  to  carry  out  the  contract  of  sale  is  terminated  by 
a  tender  of  compliance  therewith  by  the  vendor,  coupled  with  the  ability  to  make 
good  the  XendQT.—Sievcrs  v.  Broum,  iW. 

Foreclosure  Suit  as  Notice  to  Quit. 

3.  The  commencement  of  a  suit  to  foreclose  a  bond  for  a  deed,  Is  equivalent 
to  a  notice  to  the  vendee  In  possession  to  quit,  within  the  terms  of  Section  35CS, 
Hill's  Ann.  Laws,  giving  a  tenant  the  right  to  harvest  a  crop  sown  before  receiv- 
ing a  notice  to  quit.— Sieverx  v.  Broum,  4fA. 

Vendor  and  Purchaser— Effect  of  Refusal  to  Pay. 

4.  A  vendee  in  possession  of  real  property  under  a  contract  for  its  purchase 
is  liable  to  the  vendor  for  the  reasonable  rent  thereof  from  the  date  of  his  refusal 
to  carry  out  the  contract.— M'ever*  v.  Broum,  464. 
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Right  to  Emblements. 

5.  The  landlord  Is  entitled  to  crops  sown  after  the  tenant  has  been  notified  ta 
quiL-^Sievers  v.  Broton,  454. 

LATIN  MAXIMS. 

Expressio  Uniua  est  Exclwtio  Alleriiu.—Blagen  v.  Smith,  402. 
Res  Ipsa  Loquitur.— Eaberg  Ciyar  Co.  v.  City  of  PrjrUarul. 
Respondeat  Superior.— Esberg  Cigar  Co.  v.  City  of  Portland,  203-901. 

LEGISLATIVE  POWER 

To  Ratify  or  Validate  Contracts  Originally  Void.    StHj  Const.  Law,  8. 
To  Create  Offlces  and  to  Fill  Vacancies  In  Office.    See  Const.  Law,  1,  2,  7. 

LEVY  AND  SEIZURE. 

Some  Conditions  Rendering  Actual  Seizure  Proper.    See  Attachment,  4. 
Leaving  Copy  on  Land  When  no  Occupant  Is  Found.    See  At'ch.,  6, 7, 10, 12. 
Actual  Seizure-Jurisdiction  Over  Nonresident.    See  -\ttachment,  8,  9. 

LIEN. 

Exiienses  and  Charges  of  Administration— Priority  Over  Mortgage  Made  by 
Deceased.    See  Executor  and  Administrator,  2. 
Of  Judgment  on  After  Acquired  Property.    See  Judgment,  3. 
Attachment  Lien— Effect  of  Presenting  to  Administrator.    Sec  Attach.,  5. 

LIMITATION  OF  ACTIONS.    Same  as  Statute  of  Limitations. 

MASTER  AND  SERVANT. 

Who  are  B'elt.ow  Servants. 

1.  Whether  injuries  to  a  servant  were  causcnl  by  negligence  of  a  fcUow-sprvant 
depends  upon  the  nature  of  the  action  in  the  ixTfomiaiicf  of  which  the  employee 
was  negligent,  and  not  ui)on  the  employee's  grade  or  ranlc.  If  the  a<*t  was  one 
the  master  owed  to  the  servant,  the  master  Is  liable;  but,  if  the  act  pertained 
merely  to  the  duty  of  an  operative,  the  employee,  notwitliHtandlng  he  may  have 
had  suix^rvisory  power,  was  a  fellow-servant  with  his  injured  co-laborer.— Afcwi 
V.  Kern,  247,  Brunell  v.  Southern  Pacific  Company,  257. 

Superintendent  and  Workman— Injury  to  Employee. 

2.  The  negligence  of  the  superintendent  and  manager  of  a  quarry,  who  has 
power  to  hire  and  discharge  employees,  in  directing  workmen  with  whom  he  is 
engaged  In  blasting  to  put  powder  into  a  hole,  without  waiting  a  sufficient  time 
for  the  hole  to  cool  after  giant  powder  had  been  exploded  therein,  is  that  of  a 
fellow-servant,  and  not  of  a  vice-principal.— 3f««/  v.  Kern,  247. 

Duty  of  Railroad  to  Employee. 

3.  A  railroad  company  is  not  bound  to  kcH?p  a  signal  to  warn  workmen  on 
a  hand  car  of  the  situation  of  section  men  at  work  on  the  track.— /?n/ /it*//  v. 
Souifwrri  Pacific  (Jomjiany;  257. 

Section  Hand  and  Man  Going  on  Hand  Car  to  Work. 

4.  Plaintiff  was  an  experienced  section  hand,  surfacing  defendant's  tnvck 
about  three-fourths  of  a  mile  from  a  station.  He  knew  that  bridge  carjxMiters 
would  run  a  hand  car  toward  him  from  the  station  while  he  was  at  work.  It 
was  possible  to  see  their  approach  the  whole  distance.  No  signal  warned  the 
men  on  the  car  of  the  men  at  work  on  the  tnick,  and  while  nlalntitf's  back  was 
turned  the  car  approached  at  the  expected  time;  but  he  did  not  hear  it,  on  ac- 
count of  the  noise  from  their  work.  He  and  his  fellow  workmen  sprang  aside, 
and  one  carelesslv  dropped  his  tamning  bar.  The  cxir  struck  it  and  thr<»w  It 
against  plaintiff,  breaking  his  k^.  Jleld,  that  his  injury  was  due  to  the  negli- 
gence or  his  fellow-servants,  and  to  his  own  carelessness.— UruncW  v.  Southern 
Pacific  Company,  256. 

MECHANIC'S  LIENS. 
Mechanic's  Lien  a  Privilege. 

1.  The  right  to  assert  and  perfect  a  mechanic's  Hen  Is  a  statutory  privilege 
and  may  be  exercised  or  waived  as  the  lienor  may  prefer.— ^u(7/w?«  v.  Lansing^  ' 


ilege 
,  3. 
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Waivbb  of  Lien. 

2.  The  right  to  a  mechanic's  Hen  under  the  Or»on  statutes  may  be  waived 
by  express  agreement,  as  well  as  by  neglecting  to  perfect  the  lien  within  the  statu- 
tory umc—Hugftes  v.  Lanxing^  118. 

ReLEASK  of  LIBN-<?0N8IDBBATI0N. 

8.  A  payment  by  the  owner  of  a  building  to  his  contractor  in  reliance  upon 
a  waiver  by  a  materialman  of  his  right  to  a  mechanic's  lien,  and  a  like  payment 
by  the  contractor  to  the  materialman,  pursuant  to  an  understanding  to  that  effect 
when  the  waiver  was  signed,  is  a  sumcient  consideration  to  support  the  waiver, 
although  it  did  not  by  its  terms  require  any  payment  by  the  contractor.— fTuirAe* 
V.  LantinQt  118. 

Effect  of  a  Waiver  of  Claim  for  Material. 

4.  A  waiver  of  all  claims  for  materials  nirnished  to  the  contractor,  and  used 
in  certain  buildings,  is  equivalent  to  a  waiver  of  the  right  or  privilege  of  claim- 
ing a  lien  therefor  against  the  property.— ^u(7;^e«  v.  Lanting,  118. 

Statute  of  Frauds—Character  of  Lien. 

5.  The  right  of  preserving  and  enforcing  a  mechanic's  lien  is  not  an  interest 
In  land,  and  an  agent's  authority  to  act  with  reference  to  it  need  not  t>e  in  writ- 
ing.—J9ti^Ae9  V.  LanHng^  118. 

Authority  of  Agent. 

6.  Where  an  agent  has  authority  to  represent  the  principal  in  carrying  on 
the  business  of  manufiicturing  and  selling  lumber  and  in  filing  mechanics'  llen& 
the  agent's  waiver  of  a  mechanic's  lien  for  lumber  sold  by  him  for  the  principal 
is  binding  on  the  principal.— /fuijr/^  v.  Lanting,  118. 

Confused  Claim. 

7.  A  claim  of  mechanic's  Hen  Is  unavailing  for  any  purpose  where  it  is  im- 
possible to  segregate  the  lienable  items  from  the  nonllenable  ones  In  the  account 
set  forth  in  the  claim  ot^Weu.— Hughes  v.  Lansing^  118. 

NONLIENABLE  ITEMS. 

8.  A  mechanic's  lien  is  not  void  in  toto  because  the  statement  of  account  on 
which  it  is  based  included  nonllenable  items,  where  they  were  included  without 
improper  motives,  and  are  capable  of  being  segregated.— CbcAran  v.  Baker,  555. 

Release  of  Surety  by  Premature  Payment. 

9.  The  payment  of  an  installment  on  a  building  contract  in  advance  of  the 
time  provided  by  the  contract  discharges  the  surety  on  the  contractor's  bond 
against  mechanics'  liens  only  to  extent  of  such  payment.— CbcAran  v.  BakeVy  566. 

MEDICAL  BOARD. 

Right  of  State  Board  to  Appeal  to  Supreme  Court.  See  Phys.  and  Surg.,  2. 
Right  to  Recover  Costs  Againt  Medical  Board.    See  Phys.  and  Surg.,  1. 
Decree  Directing  Board  to  Reinstate  Accused.    See  Phys.  and  Surg.,  5. 

MONEY  HAD  AND  RECEIVED. 

Pleading— Right  of  Action. 

Where  the  maker  of  a  note  delivered  money  to  a  bank  to  be  forwarded  to 
the  payee  and  applied  on  his  note,  and  the  bank  delivered  it  to  another  bank, 
with  Instructions  to  pay  It  to  the  payee  generally,  the  latter  bank  was  not,  on 
failing  to  pay  over  the  money,  liable  to  an  indorsee  of  the  note  as  for  money 
had  and  received,  there  being  no  obligation  on  its  part  to  pay  it  to  the  indorsee, 
or  to  see  that  it  was  applied  on  the  note.— i^r«^  NcUtonal  Bank  v.  Hovey^  IffiL 

MORTGAGES. 
Administration  Expenses— Priority  of  Mortgage  Lien. 

1.  Hill's  Ann.  Laws,  g  1188,  authorizing  an  executor  to  retein  expenses  of 
administration  in  preference  to  any  claim  or  charge  against  testator's  estate, 
does  not  give  him  a  lien  for  such  expenses  prior  to  a  mortgage  on  testator's  land, 
though  the  other  property  is  not  sulDclent  to  pay  such  expenses.— fifAcixwd  v, 
SaUzman,  40. 

Validating  Void  Mortgage  by  Subsequent  Legislation. 

2.  Where  a  mortgage  is  absolutely  void,  because  it  covers  land  in  more  than 
one  county,  its  validity  cannot  be  cured  by  subsequent  legislation  repealing  the 
provision,  or  consolidating  counties  in  such  away  as  to  bring  the  lands  mort- 
gaged witnin  one  county.— Denny  v.  JfcCbicw,  48. 
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CON8TBUCTION  OF  MORTGAGB  TAX  LAW. 

3.  Hlll'8  Ann.  I^wh.  g  2780,  making  "void"  morteaees  and  deeds  of  trust 
covering  lands  in  more  tnan  one  county  was  designed  to  Increase  the  state  reve- 
nues, and  should,  therefore,  receive  a  liberal  construction.  The  word  "void,"  as 
here  used,  means  entirely  invalid  for  any  purpose.— Denny  v.  McOown^  48. 

MoRTQAGE  Foreclosure— Personal  Judgment. 

4.  An  allegation  in  a  complaint  for  a  mortgage  foreclosure  that  the  holder  of 
the  property  purchased  it  suosequene  to  the  execution  of  the  mortgage  and 
f^ssumed  its  jMymentis  sulflcient  to  support  a  personal  decree  against  him  by 
default.— Pettffy«  v.  Comer,  86. 

Agreement  in  Deed  to  Pay  Mortgage. 

5.  A  grantee  of  mortgaged  property  who  accepts  a  deed  therefor  reciting  that 
he  assumes  and  agrees  to  pBky  the  mortgage  debt  is  not  personally  liable  therefor 
unless  his  immediate  grantor  was  so  oound.— Young  Men^s  Association  v.  Cro/t, 
IW ;  Portland  Trust  Oonipany  v.  Nunn,  166. 

Penalty  for  Failure  to  Discharge  Mortgage. 


7.  Attorney's  fees  Incurred  in  the  preparation  for  foreclosure  proceedings  are 
not  "reasonable  charges"  within  Hilrs  Ann.  Laws,  I  8084,  prescribing  a  penalty 
for  the  neglect  or  refusal  of  a  mortgagee  upon  request  to  discharge  a  mortgage 
after  performance  of  the  condition  and  tender  of  his  "reasonable  charges:"  by 
that  term  the  statute  contemplates  only  such  charges  as  may  reasonably  be  In- 
curred in  the  matter  of  the  discharge  of  the  mortgage.— itfatorA;^  v.  O^Leary^  404. 

8.  The  fact  that  a  mortgagee  acted  In  good  fklth  in  refusing  to  discharge  a 
mortgage  after  payment,  under  the  honest  belief  that  he  need  not  do  so  until 
payment  of  expenses  incurred  in  preparation  for  foreclosure  proceedings,  does 
not  relieve  him  ffom  liability  for  tne  statutory  penalty  provided,  by  HUPs  Ann. 
Laws,  I  aOM.—Malarkey  v.  O'Leary,  494. 

Claims  not  Entitled  to  Precedence  over  Mortgage. 

9.  A  claim  for  the  purchase  price  of  apparatus  and  appliances  furnished  to  a 
street  railway  company  which  enhanced  the  value  of  its  property,  but  were  not 
necessary  to  keep  the  enterprise  a  going  concern,  is  not  entitled,  after  the  ap- 
pointment of  a  receiver  for  the  company,  to  a  preference  over  a  prior  mortgage. 
The  test  of  preferability  is  the  actual  necessity  for  the  article  furnished ;  if  the 
mortgaged  property  could  not  be  safely  used  without  it.  there  is  a  preference  for 
its  pnce,  otherwise  not,— McQ/rnack  v.  Salem  Ry,  Oo.,  543. 

Effect  of  Foreclosure  on  Tenant's  Rights. 

10.  The  rights  of  a  tenant  are  not  affected  by  a  foreclosure  until  the  delivery 
of  the  sheriff's  deed  after  confirmation  of  the  UB\e,—8ievers  v  Brown,  454. 

MOTION 

To  Strike  Out  Parts  of  Brief  Before  Hearing.    See  Courts,  7. 
To  Dismiss  Appeal— Suflaclency.    See  Appeal,  9. 

MUNICIPAL  CORPORATIONS. 

Control  Over  Portland  Bridges— Construction  of  Statute. 

1.  The  power  conferred  by  the  legislature  upon  the  Bridge  Committee  of  the 
City  of  Portland  (Laws.  1896,  p.  421,  §  15),  anthonzed  the  committee  to  enter  Into 
an  original  contract  with  a  street  railway  company  for  the  use  of  the  Morrison 
Street  Bridge.  The  statute  was  not  Intended  to  restrict  the  committee  to  negotia- 
tions for  the  cancellation  of  existing  r\Q\itB.—Mullnomah  County  v.  City  Ry  u>.,93. 

Municipal  Water  Works— Liability  for  Negligence. 

2.  A  system  of  water  works  operated  for  profit  by  a  city  belongs  to  the  mu- 
nicipality in  its  private  rather  than  in  its  public  or  governmental  character,  and 
the  city  is  liable  as  a  private  proprietor  would  be  for  the  negligent  construction 
or  maintenance  theveot—Esberg  Cigar  0>,  v.  City  of  Portland,  2®. 

3.  The  appointment  of  the  water  committee  of  a  city  by  the  legislature,  and 
the  fact  that  it  is  independent  of  the  control  of  any  other  department  of  the  mu- 
nicipal government,  will  not  relieve  the  city  from  liability  for  Injuries  caused  by 
its  negligence  in  the  construction  or  maintenance  of  the  city  water  works.— .£»- 
berg  Ugar  Ort.  v.  (Hty  of  Portland,  282. 
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Municipal,  Agents— Respondeat  Superior. 

4.  By  adopting  a  charter  providing  for  the  construction  of  water  works,  and 
for  a  committee  to  operate  the  system  when  complete,  the  people  of  a  city  make 
such  committee  the  agent  of  the  municipality,  for  whose  negligence  it  must 
answer,  under  the  doctrine  of  respondeat  superior. —  Etberg  CHgar  C&mpanp  y. 
CUy  of  Portland,  282. 

Responsibility  for  Acts  of  MuNiciPAii  Agents. 

5.  The  responsibility  of  a  city  for  the  acts  of  its  officers  or  agents  does  not 
depend  upon  the  manner  of  their  appointment,  but  upon  the  character  of  their 
duties:  if  these  ai-e  political  or  governmental,  the  city  is  not  liable  for  their  neg- 
ligence; but  if  the  duties  concern  what  may  be  called  the  private  affairs  of  the 
corporation,  it  is  liable.— ^fterj;  Cigar  Company  v.  CUy  of  Portland^  282. 

Power  to  Enact  Ordinance. 

6.,  Under  a  city  charter  empowering  the  council  to  appropriate  money  to  pay 
the  debts,  liabilities,  and  expenditures  of  the  city,  and  requiring  the  treasurer  to 
pay  interest  on  in  teres  t^bearing  warrants,  that  body  may  enact  an  ordinance 
requiring  the  city  treasurer,  on  presentation  to  him  of  a  warrant  for  the  pay- 
ment of  which  he  has  no  appropriate  fUnds,  to  indorse  it,  and  providing  that 
after  such  Indorsement  it  shall  l)ear  a  stated  rate  of  interest,  whlcb  is  not  higher 
than  the  legal  mte.—Shipley  v.  Hacheney,  308. 

7.  An  authority  to  appropriate  money  for  the  pajrment  of  the  debts  of  a  city, 
considered  in  connection  with  the  general  power  accorded  to  all  chartered  ma- 
nlclpalities,  and  the  implied  powers  accompanying  the  same,  unless  specially 
restricted,  to  enter  into  contracts  necessary  to  enable  them  to  carry  out  the  powers 
conferred,  is  sufficient  bo  Justify  an  ordinance  providing  for  the  payment  of  inter- 
est on  overdue  obligations  of  the  city.— Shipley  v.  Haclieney,  308. 

Contract  to  Pay  Interest— Subsequent  Legislation. 

8.  The  presentation  of  a  warrant,  and  Its  indorsement  by  the  city  treasurer 
as  prescribed  by  an  ordinance,  constitute  a  contract  between  the  citv  and  the 
warrant  holder  entitling  the  latter  to  the  stated  rate  of  interest  until  the  war- 
rant Is  paid,  or  notice  given  to  him  of  sufficient  fUnds  to  pay  it,  which  is  not 
affected  by  subsequent  legislation  changing  the  rate  of  interest  on  similar  Ae' 
mands.— Shipley  v.  Hacheney^  303. 

Ratification  of  Ck)NTRACT. 

9.  Portland  City  Charter,  §  218,  adopted  October  22, 1808,  authorizing  the  issu- 
ance of  bonds  to  retire  outstanding  warrant-s  against  the  city's  general  fund, 
which  warrants  it  declares  valid  and  binding  obligations  against  the  city,  and 
requires  the  treasurer  to  i>ay  out  of  the  proceeds  of  such  bonds.  Is  a  recognition 
and  ratification  of  the  city's  obligation  to  jjay  valid  outstanding  warranto  against 
the  general  fund,  and  Interest  thereon  at  eight  per  cent.,  as  provided  for  by  an 
ordinance  passed  under  prior  charter  authority,  in  spite  of  the  act  of  October  14, 
181W  (Ijaws,  1898,  Sp.  Sess.  n.  15),  reducing  the  legal  rate  of  Interest  fh>m  eight  to  si  x 
per  Qerxt.— Shipley  v.  IFacneney,  3053. 

Extending  Street  Over  County  Road— Servitude. 

10.  A  change  of  a  county  road  \jo  a  city  street  in  consequence  of  the  incorpo- 
ration and  extension  of  a  city  does  not  lmi)ose  an  additional  servitude  upon  the 
real  property  over  which  the  highway  Is  constructed  so  as  to  require  any  new 
condemnation.— i/?tcW/c«fort  v.  Cily  of  Eugene^  S-K^. 

COI^LATERATi  ATTACK  ON  ORGANIZATION  OF  PUBLIC  CORPORATION. 

11.  The  legal  existence  of  a  public  or  governmental  corporation,  organized 
under  color  of  law,  and  exercising  appropriate  powers  cannot  be  questioned 
except  in  a  direct  proceeding  by  the  state  for  that  purpose.— /fifcAoof  DiHtriet  v. 
Schf)ol  District,  97. 

NEGLIGENCE. 

Duty  to  Stop  and  Listen  for  Train. 

1.  The  failure  of  a  person  about  to  cross  a  railway  track,  on  a  highway  at 
grade,  to  look  and  listen  for  an  approaching  train,  or  to  stop  for  such  purpose, 
where  the  view  of  the  track  is  obstructed,  or  where  there  is  noise  which  he  may 
control,  and  which  may  prevent  his  hearing  such  train,  is  negligence  per  »e, 
which  will  bar  a  recovery  for  an  injury  resulting  ftxjm  a  oollision  with  a  train 
at  such  crossing.— /^^acAfturn  v.  Southern  PuHJic  Cbmpany,  216. 
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AOCIDBNT  AT  CROSSING— CONTRIBUTORY  NeQLIGBNCR  AS  A  DEFKNSE. 

2.  There  can  be  no  recovery  for  the  death  of  one  who  was  struck  by  a  railway 
train  at  a  grade  crossing,  where  the  evidence  showed  that,  though  such  train  was 
moving  at  a  rate  of  speed  prohibited  by  law,  the  proximate  cause  of  the  accident 
was  the  negligence  of  the  deceased  in  approaching  such  crovssing  without  exer- 
cising due  CAUtAon.— Blackburn  v.  Southern  Pacific  tbmpanpj  215. 

Negligence  by  Bank  in  Collection. 

8.  Where  a  collecting  bank  accepted  in  payment  of  the  collection  a  check 
or  draft  which  was  dishonored  on  presenttUion,  It  is  not  liable  to  the  sender  of 
the  claim  where  the  latter  was  not  thereby  injured.— A'<?r«/Miii>  v.  Ladtl,  876. 

Municipal  Water  Works— Liability  for  Negligence. 

4.  A  system  of  water  works  operated  for  profit  by  a  city  belongs  to  the  mu- 
nicipality in  its  private  rather  than  in  its  public  or  governmental  character,  and 
the  cltv  is  liable  as  a  private  proprietor  would  be  for  the  negligent  or  mainte- 
nance iheTfsoU-^Esherg  Cigar  Company  v.  City  of  Portland,  282. 

Municipal  Agent- Respondeat  Superior. 

6..  By  adopting  a  charter  providing  for  the  construction  of  water  works,  and 
for  a  committee  to  operate  the  svstem  when  complete,  tlie  people  of  a  city  make 
such  committee  the  agent  of  the  municipality,  for  whose  negligence  it  must 
answer,  under  the  doctrine  ot  respondeat  superior.— Eaberg  Cigar  C\>mj}any  v.  City 
of  Portland,  282. 

Responsibility  for  Acts  of  Municipal  Agents. 

6.  The  responsibility  of  a  city  for  the  acts  of  its  officers  or  agents  does  not  de- 
pend upon  the  manner  of  their  appointment,  but  upon  the  character  of  their 
duties:  if  these  are  political  or  governmental,  the  city  Is  not  liable  for  their  neg- 
ligence; but  If  the  duties  concern  what  may  be  called  the  private  afikirs  of  the 
corporation,  it  is  M&blQ.—Enberg  Cigar  Company  v.  City  of  Portland,  282. 

Evidence  of  Negligence. 

7.  Evidence  that  a  certain  water  main  had  bui^^t  three  times,  including  the 
occasion  complained  of,  each  time  under  an  ordinary  pressure,  coupled  with  testi- 
mony that  water  pipe  of  that  size  and  thickness  will  not  ordinarily  break  under 
such  clrcnmstanceH,  if  properly  constructed  and  laid,  is  sufficient  to  carry  the  case 
tx)  the  Jury  on  the  question  of  negllKence  in  the  construction  of  the  pipe.— E»berg 
C^gar  Company  v.  City  of  Portland,  2«2. 

Inference  of  Negligence. 

8.  The  mere  happening  of  an  accident  causing  injury  Justifies  an  Inference 
of  negligence  when  the  cause  of  the  li\lury  is  under  the  control  of  the  defendant, 
and  the  accident  Is  such  as  In  the  ordinary  course  of  things  does  not  happen  if 
proper  care  is  used  in  the  management.— ICsberg  Cigar  (h.  v.  City  of  Portland,  28?}. 

Duty  of  Railroad  to  Employee. 

0.  A  railrcNvd  company  is  not  bound  to  keep  a  signul  to  warn  section  men 
at  work  on  the  track  of  the  appro{u*h  of  workmen  on  a  hand  ctir.—Brunell  v. 
Soutfiem  Pacific  Comjmny,  '2ff7. 

NONSUIT. 

Judgment  When  Counterclaim  is  Denied. 

1.  Where  defendant  set^*  up  new  matter  as  a  counterclaim  which  Is  denied 
in  the  reply,  and  aft-crward  such  counterclaim  is  stricken  out^  whereupon  plalntlfi" 
takes  a  voluntary  nonsuit,  the  defendant  cannot  possibly  be  entitled  to  Judgment 
on  the  counterclaim,  even  If  It  was  Improperly  stricken  out,  for  It  has  been  put  In 
\fiHue.— Bailey  v.  Wihon,  186. 

Trial— Conflicting  Evidence. 

2.  Where  there  Is  evidence  from  which  a  Jury  may  reasonably  infer  that  the 
allegations  of  a  complaint  are  true,  a  nonsuit  should  not  be  granted.— i'VWTiian 
V.  McGuire,  800. 

NOTICE. 

Real  Property— Effect  of  Notice  by  Occupation. 

The  open,  notorious  and  exclusive  possession  and  tx'cupancy  of  real  property 
by  a  stnmger  to  the  title  puts  a  purchiwer  from  u  third  person  upon  notice  and 
inquiry  concerning  the  rights  and  e<iuitles  of  the  party  In  possession,  and  charges 
him  with  all  the  icnowledge  that  he  might  have  obtained  upon  reasonable  In- 
quiry.—i4m&ro«e  V.  Huntington,  485. 
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NOTICE  OF  APPEAL. 

Proceeding  Before  Medical  Board— Service  of  Notice.   See  Appeal,  11. 

Adverse  Party  Who  Must  be  Served  With  Notice.    See  Appeal,  15. 
NOVATION. 

COKTBACT8  FOR  THE  BENEFIT  OF  THIRD  PERSONS. 

Where  one  has  received  from  another  some  fund  or  property,  in  consider- 
ation of  which  he  has  made  a  promise  to  or  entered  into  an  undertaking  with 
such  other  for  the  benellt  of  a  third  person,  an  action  thereon  may  be  main- 
tained by  such  person,  though  not  a  party  to  the  transaction.— /^Zdman  v.  Mo- 
Ouircy  300. 

NUISANCE. 
Jurisdiction  op  Equity  to  Enjoin— Law  Remedy  not  ExcLusrvs. 
1.    Equity  has  lurisdlction  to  restrain  existing  or  threatened  pvibllc  nuisances 


by  injunction  at  the  suit  of  a  prlvateperson  who  suflTers  thereft^m  a  special  and 
peculiar  iutury  distinct  from  that  suffered  by  him  in  common  with  the  public  at 
large.  Hilrs  Ann.  Laws,  g  888,  providing  a  remedy  at  law  for  a  private  nuisance 
by  an  action  for  damages  and  an  order  to  abate  the  nuisance,  is  not  exclusive, 
where  immediate  relief  is  demanded.— Blagen  v.  Smith,  8M. 

Injunction— Bawdy  House. 

2.  A  house  of  ill  fame  is  a  public  nuisance,  wherever  it  may  be  situated,  and 
its  continuance  may  be  enjoined  by  any  property  owner  who  can  show  a  special 
injury.— ^toflren  v.  Smithy  3W. 

3.  Equity  may  euloin  the  leasing  of  houses  for  purposes  of  prostitution, 
where  in  close  proximity  to  the  business  houses  of  complainants,  who  are  lujurl- 
ously  affected  thereby  In  the  enjoyment  of  their  property.— -Bto^«i  v.  Smith,9H. 

OBLIGATION  OF  CONTRACl'S. 

Implied  as  well  as  Express  Contracts  are  Protected.    See  Const.  Law,  9. 

OFFICERS. 

Location  of  Appointing  Power. 

1.  In  the  absence  of  a  constitutional  or  legislative  restriction  the  Governor 
may  appoint  a  person  to  fill  a  public  office,  but  that  right  is  not  a  prerogative  of 
his  office.— ^ate  ex  rel  v.  C\>mpa(m,  25. 

2.  The  power  to  fill  a  public  office  may  be  exercised  by  either  the  Governor  or 
the  legislature  in  the  absence  of  a  constitutional  limitation.— iStote  ex  rel.  v. 
Oompsorij  25. 

Holding  Over— Vacancy  in  Office. 

3.  More  failure  of  the  legrislature  for  any  length  of  time  to  appoint  succes- 
sors to  officers  who  are  to  hold  office  until  their  successors  are  elected  and  qual- 
ified, does  not  create  a  vacancy  which  the  Governor  is  authorized  to  fill  by  ap- 
polniment.— iSito/e  ex  rel.  v.  OompsoUf  26. 

Vacancy— FiiiiNo  Bond.  • 

4.  Failure  of  officers  holding  over  till  their  successors  are  elected  and  qual- 
ified to  renew  their  bonds  does  not.  in  the  absence  of  a  provision  requiring  such 
renewal,  make  a  vacancy  to  be  filled  by  the  Governor.— iState  ex  rel,  v.  Oc»np*on,  26. 

Public  Official.s— Tenure  of  Office. 

3.  The  declaration  of  the  Oregon  Constitution,  Article  XV,  8  2,  that  "the  leg- 
islature shall  not  create  any  office  the  tenure  of  which  shall  be  longer  than  four 
'  years,"  must  be  read  in  connection  with  section  1  of  the  same  article  providing 
that  "all  officers,  except  members  of  the  legislature,  shall  hold  their  offices  until 
their  successors  are  elected  and  qualified;"  and  when  interpreted  together  they 
mean  that  the  legislature  cannot  create  an  office  the  apparent  tenure  of  which 
shall  exceed  four  years,  but  if  no  successor  is  then  entitled  to  the  office  the  In- 
cumbent holds  over,  and  there  Is  no  vacancy.— iState  ex  rel.  v.  Oompson,  25. 

OPENING  DLFAULT  is  Largely  Discretionary.    See  Trial.  2. 

OREGON  CASES  Applied,  Approved,  Cited,  DisUnguished,  Explained,  Fol- 
lowed, and  Overruled  in  this  Volume. 

Alborson  v.  MahaflTey,  6  Or.  412,  overruled,  567. 
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OREGON  STATUTES.    Same  as  Statutes  of  Oregon. 

PAROL 

Evidence  to  Identify  Mortgraged  Chattels.    See  Evidence,  18, 17. 
Acceptance  of  Draft  Is  Not  Binding.    See  Bills  and  Notes,  1. 

PARTIES. 
Defect  of  Parties— Waiver  of  Objection. 

1.  The  objection  that  there  Is  a  defect  of  parties  cither  plalntlflT  or  defendant 
in  a  proceeding  is  waived  If  not  made  Ijefore  the  trial  court,  It  cannot  be  first 
urged  on  appeal, —State  ex  reL  v.  Estes^  197. 

Appeal— Failure  to  Bring  in  Unnecessary  Parties. 

2.  A  case  will  not  be  remanded  on  appeal  for  the  failure  of  the  court  below 
to  take  special  action  upon  an  application  to  bring  in  a  new  party,  where, f^om 
the  respective  averments  of  the  parties,  It  Is  apparent  that  he  was  neither  a  neces- 
sary nor  a  proper  party  to  the  suit,— JPetteys  v.  Cbmer,  36. 

Death  After  Appeal— Time  for  Substitution. 

8.  Section  88,  Hlirs  Ann.  Laws,  limiting  to^a  year  the  time  for  personal  rep- 
resentatives or  successors  in  interest  to  be  substitute  foradeceased  party  does 
not  apply  to  those  cases  in  which  death  occurred  after  an  appeal  had  been  per- 
fected.—ion^y  V.  T/iomp»(m,  850. 

Abatement  and  Revival— Time  for  Application. 

4.  A  revival  of  an  action  against  the  personal  representatives  of  a  deceased 
defendant  who  died  before  an  appeal  was  taken  may  be  made  at  any  time.  If  the 
application  therefor  is  filed  within  a  year  nrom  the  death.— TFAite  v.  Laadt  422. 

Notice  to  Substituted  Parties. 

5.  Where  an  original  defendant  was  not  served  with  summons,  and  had  not 
appeared  at  the  time  of  his  death,  the  personal  representative  is  not  entitled  to 
notice  of  an  application  for  an  order  of  continuance.—  White  v.  Ladd^  42^ 

Method  of  Substitution  fob  Deceased  Party. 

6.  The  personal  representative  of  a  deceased  defendant  who  died  before  being 
served  with  summons  is  substituted  in  his  stead  by  the  making  of  an  order  al- 
lowing an  amended  complaint  to  be  filed  in  which  the  representative  Is  named 
as  a  defendant,  and  directing  service  on  her  of  the  order,  the  amended  complaint, 
and  an  alias  summons.—  Wnite  v.  Ladd,  422. 

PER  CAPITA  ET  PER  STIRPES.    See  Wills,  6. 

PHRASES.   Same  as  Words  and  Phrases. 

PHYSICIANS  AND  SURGEONS. 

Medical  Board— Costs. 

1.  Costs  are  not  recoverable  by  defendant  in  an  action  begun  before  the  Board 
of  Medical  Examiners  Uy  revoke  a  physician's  license,  where  the  case  was  ap- 
pealed by  the  defendant  to  the  circuit  court  and  reversed,  since  the  statute  makes 
no  provision  therefor.— ^Sif^t/c  ex  reL  v.  EaieSj  197. 

State  Medical  Board— Right  to  Appeal. 

2.  Under  the  provisions  of  the  law  of  1885  creating  the  Board  of  Medical 
Examiners  (Laws,  1885,  p.  01),  such  board  may  appeal  to  the  supreme  court  fkt>m 
a  Judgment  of  the  circuit  court  reversing  its  decision  on  the  question  of  revoking 
a  physician's  license.- iSto/c  ex  rel.  v.  Estea,  197. 

Service  of  Notice  of  Appeal  on  the  Board. 

8.  A  proceeding  by  the  state  on  the  relation  of  sundry  person^ to  revoke  the 
license  of  a  physician  is  quasi  criminal  in  its  nature,  and  a  service  of  the  notice 
of  appeal  on  the  state  is  suflicient:  It  need  not  be  served  on  either  the  relators  or 
the  state  Board  of  Medical  Examiners.- iStoic  ex  rel.  v.  Elites,  197. 

Medical  Board— Appeal— Venue. 

4.  An  appeal  from  the  Board  of  Medical  Examiners  will  not  be  dismissed 
where  the  motion  to  dismiss  recites  that  the  hearing  by  the  board  was  in  the 
county  to  the  circuit  court  of  which  the  appeal  has  been  taken  as  required  by 
law,  and  the  verdict  and  decision  of  the  board  purports  to  have  been  made  in 
that  county,  although  the  regular  meetings  of  the  board  are  required  to  be  held 
in  another  county.— State  ex  rel.  v.  EsleSf  188. 
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Reinstatement  of  Physician— Power  of  Court. 

6.  That  part  of  a  Judgment  of  the  circuit  court  in  an  action  appealed  trom 
the  Board  of  Medical  Examiners  revolcing  a  physician's  license  which  adjudges 
that  the  defendant  is  entitled  to  practice  medicine  and  surgery,  as  if  the  verdict 
and  decision  of  the  board  had  not  been  rendered,  is  erroneous  in  view  of  the 
statutory  provision  (Laws,  1896,  p.  «1,  g  6),  that  If  the  circuit  court  reverses  the 
action  of  the  board  and  no  appeal  is  taken  to  the  supreme  court  within  sixty 
days,  the  medlciil  board  shall  immediately  reinstate  defendant's  name  upon  the 
records  of  the  board.  The  proper  course  is  for  the  circuit  court  to  direct  the 
board  to  reinstate  the  acGuaed,— Slate  ex  reU  v.  Este*,  188. 

PILOTS  AND  PILOTAGE. 
TowAOE  IS  NOT  Pilotage. 

1.  A  master  of  a  tugboat  which  is  towing  a  vessel  lashed  alongside,  who 
directs  the  movements  of  the  tow  by  orders  to  Its  crew  flrom  the  tug.  is  not  a 
pilot,  and  is  not  engaged  in  an  act  of  pilotage  under  section  1906,  Hiirs  Ann. 
Laws.— /Stoto  V.  Tamer,  178. 

Pilot  Defined. 

2.  A  pilot  is  a  person  who  boards  a  vessel  at  a  particular  place  for  the  pur- 
pose of  guiding  her  through  a  channel,  or  flrom  or  into  a  port.— fSKate  v.  Turner  ^  173. 

PLEA  IN  ABATEMENT. 

Defect  of  Parties— How  and  When  Should  be  Made.    See  Pleading,  8. 

PLEADING. 
Complaint— Showing  as  to  Capacity  of  Plaintiff. 

1.  Executors  may  sue  either  individually  or  in  their  representative  capacity, 
at  their  option,  on  causes  of  action,  whether  In  contractor  In  tort,  accruing  after 
the  death  of  the  intestate  or  test^itor;  hence,  in  such  cases,  the  complaint  need 
not  show  of  wtiose  estate  they  are  executors.— iJurre/^  v.  Kem^  501. 

Foreclosure— Sufficiencv  of  Complaint. 

2.  An  allegation  in  a  complaint  for  a  mortgage  foreclosure  that  the  holder  of 
the  property  purchased  it  subsequent  to  the  execution  of  the  mortgage  and 
assumed  its  payment  is  sufficient  to  support  a  personal  decree  against  him  by 
detavklL—Pcttej/s  v.  Comer ^  86. 

Insufficient  Traverse  of  Affidavit  for  Attachment. 

8.  An  attachment  will  not  be  set  aside  on  the  ground  that  the  debt  sued 
upon  is  secured  where  the  traversing  affidavit  does  not  allege  or  admit  that  fact, 
but  states  that  plaintifTs  assignor  claims  the  right  to  hold  certain  property  in  its 
possession  as  collateral  security  for  the  indebtedness  sued  on,  and  contends  that 
if  that  is  true  the  attachment  should  be  dissolved.— TTo^on  v.  Loewenberg,  328. 

Sufficiency  of  Affidavit  to  Dissolve  Attachment. 

4.  A  traverse  of  the  facts  alleged  in  an  affidavit  for  attachment  must(^ny 
every  statutory  ground  alleged  in  as  direct  and  explicit  terms  as  If  it  were  an 
answer  to  a  complaint,  and  it  must  be  tested  by  the  same  rules  as  though  it 
were  a  pleading.—  Wat»(n\  v.  Loewenberg,  328. 

Supplemental  Complaint— Accord  and  Satisfaction. 

5.  Matters  pertinent  to  the  Issues,  and  which  may  prove  controlling  in  the 
final  dlsixisitlon  of  the  cause,  arising  sub8e(|uent  to  thcnidgment  in  the  Justice's 
court,  are  not  precluded  from  the  considen\tion  of  the  circuit  court  upon  appeal, 
but  may  appropriately  be  brought  onto  the  record  by  a  supplemental  complaint 
filed  in  the  latter  court— Mobinson  v.  Carlon^  819. 

Sufficiency  of  Such  Supplemental  Complaint. 

6.  A  supplemental  complaint  filed  in  the  circuit  court  after  defendant  had 
appealed,  setting  up  an  accord  and  satisfaction  entered  into  after  the  Judgment 
was  rendered,  Is  the  proper  method  of  bringing  that  fact  onto  the  record,  and  is 
sufficient  without  setting  up  the  original  cause  of  action,  since  the  two  piipers 
are  not  designed  to  accomplish  the  same  purpose.— i2o6tn»on  v.  Cbtrton,  319. 

Aider  by  Verdict. 

7.  In  an  action  for  commissions  on  insurance  efl'ected  by  plaintifi*,  the 
omission  of  the  complaint  to  state  whether  any  insurance  was  efl'ected  or  whether 
any  sum  was  collected  is  cured  by  a  verdict,  where  the  rate  of  commissions  and 
the  amount  due  for  acting  as  defendant's  agent  is  alleged.— i'VMtte  v.  Standard 
Imuraftce  Co.,  125. 
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Plea  in  Abatement. 

8.  Where  one  who  Is  sued  for  diverting  water  fW)m  a  prior  appropriator  de- 
fends on  the  ground  that  the  water  was  diverted  by  others  after  it  passed  him, 
it  is  in  the  nature  of  a  plea  In  abatement,  and  is  demurrable  if  the  defect  of 
parties  defendant  does  not  appear  on  the  complaint,  and  defendant  does  not 
name  the  omitted  parties.— iVor^A  Powder  Milling  Oo.  v.  0)iighanoti.r,  10. 

RKPiiBViN— Pboop  Under  an  Allegation  of  Ownebship. 

9.  In  an  action  of  claim  and  delivery  a  mortgagee  of  chattels  may  prove  that 
the  conditions  of  the  mortgage  have  been  broken,  whereby  he  is  entitled  to  pos- 
session, though  he  alleged  an  absolute  ownership.— i?t^«*<ci»  v  Roberts,  88. 

Action  on  Boni>— Construction  of  Complaint. 

10.  A  complaint  upon  an  insurance  agent's  bond  alleging  that  the  principal 
had  received  various  sums  which  he  had  failed  to  pay  over,  and  that  upon  an  ac- 
counting and  settlement  with  reference  thereto  a  specified  sum  was  ascertained 
and  determined  to  be  due,  which  the  principal  promised  and  agreed  to  pay,  does 
not  declare  upon  an  account  stated,  but  upon  a  claim  for  damages  resulting  ftx>m 
a  breach  of  the  \yon6,.— Bailey  v.  Wilson,  186. 

Amendment  by  Striking  Out. 

11.  Any  amendment  of  a  complaint  that  will  aid  the  pleader  in  stating  more 
clearly  the  cause  of  action  originally  intended  to  be  set  out  should  be  allowed,  if 
such  intention  is  to  be  ascerttilned  from  the  complaint,  though  care  must  be 
taken  not  to  allow  the  cause  of  action  to  be  changed,  as,  for  example,  an  account 
stated  to  an  open  account.— ^a«ei/  v.  Wilson,  188. 

Duty  to  Pay  Over  Money  Received  to  Use  or  Another. 

12.  A  complaint  in  an  action  by  an  indorsee  of  a  promissory  note  against  a 
bank  for  money  had  and  received,  which  alleges  that  the  maker  delivered  to 
another  bank  a  sum  of  money  to  oe  transmitted  to  the  payee  to  apply  on  the 
note  and  that  the  bank  telegraphed  it  to  the  defendant  with  instructions  to  pay 
It  to  the  iiayoe,  is  insufficient  for  failure  to  show  that  the  latter  bank  was  charged 
with  any  duty  to  pay  the  money  to  the  indorsee  or  to  say  that  it  was  applied  on 
the  note,  or  that  It  still  holds  and  retains  money  to  his  use  and  bcnent.— ^r«t 
National  Bank  v.  Hovey,  102. 


PORTLAND  CHARTER. 
Charter  1808. 


Section  86,  Subd.  38,  Shipl^  x.IIacheney^im. 
8<»ction  37,  Shipley  v.  Hacheney,  307. 
Section  218,  Shipley  v.  Hacheney,  305. 
.Section  219,  Shipley  v.  Hacheney,  305. 


POSSESSION 


As  Constructive  Notice  to  Purchaser  of  the  Legal  and  Equitable  Rights  of 
the  Occupant.    See  Notice. 

POWER  OF  COURT 

To  Amend  Bill  of  Exceptions  After  Ap|>eal  is  Perfected.    See  ppu  20^-206. 
To  Amend  Transcript  After  Appeal  is  Perfected.    See  pp.  340, 341. 

PREFERRED  CLAIM 

Against  Insolvent  Estate  for  Trust  Fund.    See  Insolvents,  4,  5. 
Against  Insolvent  Railroad  for  Supplies,  1,  2, 3. 

PREMATURE  APPEAL.    Sec  Appeal,  36. 

PRESUMPTIONS.    See  Evidence,  20-24. 

PRINCIPAL  AND  AGENT.    Same  as  Agents  and  Agency. 

PRINCIPAL  AND  SURETY. 

Relation  of  Principal  and  Surety. 

1.  Where  one  who  is  not  personally  responsible  as  a  surety  pledges  his  prop- 
erty to  secure  the  debt  or  default  of  anotht  r,  such  property  becomes  a  surety  or 
guamnty  for  the  principal  debtor,  and  any  act  of  the  creditor  that  would  din- 
charge  a  personal  surety  will  relieve  the  property.— />r»ny  v.  Seeley,  86i. 
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EFFBcrr  OF  Selling  Skcuritiks, 

2.  A  surety  Is  not  released  by  the  act  of  the  creditor,  pursuant  to  the  prin- 
cipal debtor's  direction,  in  selling  for  its  market  value  collateral  pledged  by  the 
debtor  to  secure  the  debt  and  applying  the  same  as  a  credit,  since  the  surety  is 
not  icjured.— /)enny  v.Seeley^  J5ft4. 

Effect  of  Selling  Securities  Without  Consent  of  Surety. 

8.  A  surety  is  released  only  pro  tantOy  where  the  creditor,  without  his  consent, 
releases  some  property  which  was  intended  by  the  debtor  an  security,  or  where,  by 
the  gross  carelessness  of  the  creditor,  such  property  is  lost,— Denny  v.  Seelej/^  364. 

Release  of  Surety  by  Premature  Payment. 

4,  The  payment  of  an  installment  on  a  contract  in  advance  of  the  time  pro- 
vided by  the  contract  discharges  the  surety  on  the  contractor's  bond  againlit 
mechanics'  liens  only  to  the  extent  of  such  payment.— Cbc/tran  v.  Baker,  6K. 

PROBATING  WILLS. 

No  Adverse  Parties  in  Such  Proceedings.    See  Wills,  1. 
Effect  of  Probate  on  Administrator.    See  Wills,  2. 
Review  of  Court  Refusing  Probate.    See  Writ  of  Review,  1,  2. 
Undue  I  n  flue  nee— Weight  of  Evidence.    See  Wi  lls,  3,  4. 

PROCESS.    Same  as  Summons. 

PROVINCE  OF  COURT  AND  JURY. 

Directing  Attention  to  Particular  Points  is  Proper.    Sec  Trial,  H. 

PUBLICATION  of  Summons. 

Aflldavit— Sttitement  of  Nonresldence  of  Defendants.    See  Summons,  6. 
Order  Made  Without  Summons  Being  Returned.    See  Summons,  7. 
Order  Directing  Mailing  P'orthwith.    See  Summons,  8,  9. 
Who  May  Mall  Published  Summons.    See  Summons,  11. 

PUBLIC  LANDS. 

Right  to  Purchase  Tide  Land. 

1.  A  purchaser  of  public  lands  under  liaws,  1878,  p.  41.  3  5,  providing,  inter 
alia,  that  an  application  to  purchase  shall  be  accompanied  by  an  aflldavit  that 
the  purchaser  has  not  directly  or  indirectly  made  any  previous  purchase  of  lands 
from  the  state,  which,  together  with  the  lands  described  in  his  application,  ex- 
ceed a  stated  amount,  depending  on  tlie  class  of  land,  is  not  entitled  to  purchase 
the  maximum  acreage  of  either  class  without  regard  to  his  previous  purchase  of 
lands  belonging  to  the  other  class.  —  Wa^-ren  v.  De  B^jrce,  168. 

Tide  Land— Injunction. 

2.  A  tide  land  owner  who  does  not  have  access  therefrom  to  deep  water 
becfiusc  of  a  wharf  in  front  of  him  cannot  restrain  the  wharf  owner  from  con- 
structing below  low  water  mark  an  appniach  to  his  property,  since  the  tide  land 
owner  has  no  water  rights  to  be  affected.  —  Welch  v.  Oregon  Ry.  *t  Nav.  Cb.,  447. 

Public  Lands— Ratification  of  Agent's  Act. 

3.  County  school  superintendents  are  not  the  agents  of  the  state  to  execute 
deeds  to  lt«  school  lands,  but  the  state  ratlfles  and  becomes  bound  by  their  con- 
tracts to  convey  such  lands  when  it  accepts  and  retains  the  purchase  price.~^m- 
broae  v.  HuiUington,  484. 

PUBLIC  OFFICIAL. 

Tenure  of  Office— Holding  Over  After  Expiration  of  Term— Power  of  Ap- 
pointing—Where Located.    See  Officers. 

PUBLIC  POLICY. 

Collateral  Attack  on  Organization  of  School  District. 

The  legal  existence  of  a  public  or  governmenttxl  corporation,  organized  under 
color  of  law,  and  in  the  exercise  of  lt«  legitimate  powers,  cannot  be  attacked 
except  in  a  direct  proceeding  by  the  state  for  that  purpose.- ^/iooi  District  v. 
achool  District,  97. 
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RAILROAD  COMMISSIONERH. 

Appointment  of  at  Expiration  of  Term. 

No  vacancy  which  the  Gtovemor  Is  authorized  to  flU  cxIhUs  In  the  office  of 
railroad  commissioner  after  the  expiration  of  the  time  fixed  by  law  for  such 
commissioners  to  hold  office.  The  incumbent  slmt>ly  remains  In  office  until 
his  successor  Is  elected  and  qualified.— tState  ex  rel.  v.  Omnpson,  26. 

RAILROADS. 
Accident  at  Crossing— Neeligence  a  Complete  Defense. 

1.  There  can  be  no  recovery  for  the  death  of  one  who  was  struck  bv  a  railway 
train  at  abrade  crossing,  where  the  evidence  showed  that,  though  such  train  was 
moving  at  a  rate  of  speed  prohibited  by  law,  the  proximate  cause  of  the  accident 
was  the  negligence  of  the  deceased  in  approaching  such  crossing  without  exeiv 
cislng  due  caution.— BtocA;6iim  v.  SmUhem  Pacific  Cbmpanpj  215. 

Duty  to  Stop  and  Listen  for  Train. 

2.  The  failure  of  a  person  about  to  cross  a  railway  track,  on  a  highway  at 
grade,  to  look  and  listen  for  an  approaching  train,  or  to  stop  for  such  purpose, 
where  the  view  of  the  track  is  obstructed,  or  where  there  is  noise  which  he  may 
control,  and  which  may  prevent  his  hearing  such  train.  Is  negligence  prr  ae. 
which  will  bar  a  recovery  for  an  iixjury  resulting  nrom  a  collision  with  a  train  at 
such  crossing.— ^toc*6 Mm  v.  8oulhcm  Pacific  Company^  215. 

Preferred  Claim  to  be  Paid  by  Receiver. 

8.  A  claim  for  the  purchase  price  of  apparatus  and  appliances  ftimished  to  a 
street  railway  company,  which  enhanced  tne  value  of  its  property,  but  were  not 
necessary  to  keep  the  enterprise  a  going  concern,  Is  not  entitled,  alter  the  appoint- 
ment of  a  receiver  for  the  company,  to  a  preference  over  a  prior  mortgage.  The 
test  of  preferablllty  is  the  actual  necessity  for  the  article  furnished:  if  the  mort- 
gaged property  could  not  be  safely  used  without  It,  there  Is  a  preference  for  its 
price,  otherwise  not.— McCorruick  v.  Salcrn  Railway  Company^  bi&. 

RATIFICATION 

Of  Void  Contract  by  Legislative  Enactment.    See  Const.  Law,  1. 

Of  Outstanding  Warrants  by  Voting  Bonds  to  Pay  Them.   See  Contr.,  10. 

RECEIVER. 

Back  Claims— Payment  by  Receiver. 

An  order  appointing  a  receiver  for  a  street  railroad  inforeelosupc  proceedings, 
and  directing  him  to  pay  "all  current  expenses  incident  to  the  administration  of 
his  trust,  and  to  the  condition  and  operation  of  said  business,  from  time  to  time. 


as  the  same  arises  and  accrues,"  does  not  require  the  receiver  to  pay  any  debt  not 
entitled  to  preference  over  the  mortgage  creditors,  or  such  as  accrued  prior  to  his 
appointment.— 3fcCbmacA;  v. Salem  My.  Cb.,  543. 

REPLEVIN. 
Evidence  to  Disprove  Ownership. 

1.  The  minutes  of  the  board  of  directors  of  a  railroad  company  showing  a 
contract  with  its  manager  in  bis  individual  capacity  for  the  construction  of  lt« 
road  are  admissible  to  impeach  the  company's  title  tojchattels  In  an  action  to 
recover  them  ft'om  an  officer  who  seized  tncm  under  execution  against  the  man- 
ager, over  the  objection  that  the  contract  was  not  within  sufficient  pn>ximity 
in  point  of  time  to  the  date  of  the  purchase  to  create  the  presumption  that  the 
contractor  was  still  working  thereunder  at  the  time  of  the  purchase,  where  the 
minutes  of  subsequent  meetings  arc  introduced  showing  that  up  to  and  subse- 
quent to  the  commencement  of  the  action  both  parties  treated  the  contract  as 
subsisting.— Cbo«  Bay  Railroad  Company  v.  8iglin,  80. 

Form  of  Judgment. 

2.  An  alternative  Judgment  for  the  sheriff  In  an  action  against  him  to  recover 
property  seized  under  execution,  which  was  taken  from  him  at  thecommenc©- 
ment  of  the  proceeding,  should  be  for  the  fUil  value  of  the  property,  though  it 
exceeds  the  amount  due  on  the  execution,  where  a  third  person  is  found  to  be  the 
general  owner.— Cbcw  Bay  Railroad  Company  v.  Siglin,  80. 

When  Inadequate  to  Obtain  a  Deed. 

3.  When  property  has  been  paid  for  and  the  vendor  will  not  execute  a  deed, 
or  has  lost  one  that  he  did  execute  and  refuses  to  make  another,  replevin  is  not 
an  adequate  remedy.— J5o|/c«  v.  Ramsden,  258. 
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RESCISSION. 

Effect  of  Delay  on  Right  of  Rescission.    See  Vendor  and  Purcuasek,  1, 3. 
Return  of  Consideration  as  a  Condition  Precedent.    See  Vend,  and  Pur.,  3. 

RULES  OF  COURT. 

When  Objection  Should  be  Made. 

An  objection  that  appellant's  abstract  is  not  indexed  as  required  by  rule  9 
of  this  court  (24  Or.  606)  comes  too  late  after  respondent  has  filed  a  brief  on  the 
merits  of  the  case.  — Whipple  y.  Southern  PaciJU  Company ^  370. 


SCHOOL  LANDS. 

Power  of  County  School  Superintendent  to  Sell. 
SCHOOLS  AND  SCHOOL  DISTRICTS. 


See  Schools,  3. 


Collateral  Attack  on  Organization  of  School  District. 

1.  The  legal  existence  of  a  public  or  governmental  corporation,  organized 
under  color  of  law,  and  in  the  exercise  of  its  legitimate  powers,  cannot  be  atr 
tacked  except  in  a  direct  proceeding  by  the  state  for  that  purpose.— ^/k>o2  DUtrict 
\\  School  District,  97. 

Appeal  from  Decision  of  County  Superintendent. 

2.  An  appeal  Arom  an  order  of  a  county  school  superintendent  to  the  State 
Superintendent  of  Public  Instruction  is  not  authorized  by  Section  2569,  Hill's 
Ann.  Laws,  empowering  the  latter  to  exercise  a  general  superintendence  of  the 
county  and  district  school  officers,  and  the  public  schools  of  the  state,  or  section 
2572,  providing  that  he  shall  decide,  without  cost  to  the  parties  appealing,  all  ques- 
tions and  disputes  that  may  arise  under  the  school  laws  of  the  state.— /Sb/ioo2 
DUtrict  V.  IruHn,  431. 

Power  of  School  Superintendent  to  Sell  school  Land. 

3.  A  contract  by  the  county  school  superintendent  to  convey  school  lands, 
though  outside  his  authority,  is  ratified  by  the  state's  acceptance  of  the  price,  so 
as  to  Dind  It  to  make  a  deed  to  the  la,nd».— Ambrose  v.  HuntinffUmj  484. 

SERVICE 

Of  Notice  of  Appetil  on  Adverse  Party.    See  Appeal,  15. 
Of  Summons  by  Publication.    See  Summons,  4-13. 

SERVITUDES. 

Changing  County  Road  Into  City  Street.    See  Highways. 
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SEWERS 
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84  Ob.— 48. 


See  Streets,  2. 
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SHEEP. 

Right  to  Graze  on  Uninclosed  LAnd.    See  Trespass. 

SPECIAL  QUESTIONS. 

Character  of  Questions  to  be  Submitted  to  Jury.    See  Trial,  5. 

SPECIFICATION  OF  ERRORS. 

Statement  Must  be  Reasonably  Certain.    See  Writ  of  Review,  7. 
Degree  of  Accuracy  Required  In  Technical  Motions.    See  Appeal,  S. 

STATE  CONSTITUTION. 

A  .^i^ia       T    /  Section  18    HuddlesUm  v.  City  of  Eugene^  848. 

Article      1.  I  Section  82    Dayton  v.  MuUnotnah  County,  23D. 

Article     II.     Section  15) 

Article  IV.     Section  30  S-State  ex  rel,  v.  Oompaont  88. 
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Article  IX.     Section    1    Dayton  v.  MuUnomah  County,  238. 

Article  XV.  {g^tlon  2]^^^  ^  ^^^'  ^-  Cbmp»<w,25. 
STALE  DEMAND.    See  Equity,  9, 10. 
STATE  LANDS. 

Amount  and  Kind  Purchasable  Under  Act  of  1878.    See  Public  Lakds,  I. 
STATES. 

Power  of  Governor  to  Appoint  to  Office. 

1.  The  power  to  fill  a  public  office  is  not  a  prerogative  of  the  Governor  in  the 
absence  of  a  constitutional  provision  to  thai  I'fl'ect,  but  may  be  exercised  by 
either  the  executive  or  the  legislature.— ^Stoto  ex  rel.  v.  Oompson,  25. 

Holding  Over— Vacancy  in  Office. 

2.  Mere  failure  of  the  legislature  for  any  length  of  time  to  appoint  successors 
to  office  rs  who  are  to  hold  office  until  their  successors  are  elected  and  quail  fled, 
does  not  create  a  vacancy  which  the  Governor  may  fill  by  appointment.— iStole  ex 
rel,  V.  Oompnon,  25. 

Vacancy— Filing  Bond. 

8.  Failure  of  officers  holding  over  till  their  successors  are  elected  and  qualified 
to  renew  their  bonds  docs  not.  In  the  absence  of  a  provision  reauiring  such  re- 
newal, make  a  vacancy  to  be  filled  by  the  Governor.— «8to/c  ex  rel.  v.  Oompton,  26. 

Appointment  of  Railroad  Commissioner. 

4.  No  vacancy  which  the  Governor  is  authorized  to  fill  exists  in  the  office  of 
railroad  commissioner  after  the  expiration  of  the  time  fixed  by  law  for  such 
commissioners  to  hold  office.  The  incumbent  simply  remains  In  office  until  his 
successor  is  elected  and  qualified.- iSXate  ex  rel.  v.  Cbmp#o»i,  28. 

Title  Against  State  by  Adverse  Possession. 

5.  Where  the  vendee  has  gone  into  possession  of  land  under  a  binding  con- 
tract with  the  st4ite  for  its  purchase,  ttie  statute  of  limitations  begin  to  run 
against  the  state  from  the  time  of  full  payment  of  the  price  and  the  execution  of 
a  deed.— ^mftrMf  v.  Huntington,  484. 

STATUTE  OF  FRAUDS. 

Agent— Statute  of  Frauds— Character  of  Mechanic's  Lien. 

1.  The  right  of  preserving  and  enforcing  a  mechanic's  lien  is  not  an  interest 
in  land,  and  an  agent's  authority  to  act  with  reference  to  it  need  not  be  In 
writing.- i/u^;tc*  y.  LanMng,  118. 

Promise  to  Pay  Another's  Debt— Statute  of  Frauds. 

2.  A  promise  to  pay  another's  debt  in  consideration  of  the  receipt  of  prop- 
erty or  a  fund  for  that  purpose  is  not  within  the  statute  of  flrauds,  and  may  be 
proved  by  parol. —^eMman  v.  Mc Quire,  809. 
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STATUTE  OP  limitations. 
Denial  of  Right  Neckssaby  to  Start  the  Statute. 

1.  A  right  by  adverse  user  cannot  be  acquired  to  water  in  a  stream  or  ditch 
so  long  as  there  Is  enough  for  both  or  all  claimants:  and  until  someone's  use  Is 
curtailed  there  cannot  be  a  cause  of  action  against  wnlch  to  invoke  the  statute  of 
limitations.— iVor^A  Powder  Milling  Co.  v.  Oouyhunour^  10. 

Adverse  Possession  Against  the  State. 

2.  A  vendee  who  has  taken  and  maintained  possession  of  state  land  under 
a  contract  with  the  state  can  obtain  title  by  adverse  possession  as  though  the 
grantor  had  been  a  natural  ^tnon.— Ambrose  v.  Iluntinglmi^  484. 

Adverse  Claim  Sufficient  to  Start  the  Statute. 

3.  Enclosing  a  tract  of  land  and  continually  using  it  under  color  of  title  and 
claim  of  right  constitute  such  an  adverse  possession  as  will  start  the  statute  of 
limitfitiona.— Ambrose  v.  Huntington,  484. 

Limitation  of  Actions— Laches— Equity. 

4.  While  the  statute  of  limitations  is  not  a  defense  In  equity,  still  the  claim- 
ant must  have  exercised  reasonable  diligence  in  asserting  his  claim  after  ascer- 
taining the  fraud  complained  of,  or  after  learning  of  facts  which  would  put  a 
person  of  ordinary  intelligence  on  inquiry.— Zrooww  v.  Rosenthal,  585. 

LACHES— Stale  Demand. 

5.  The  purchaser  of  land  at  an  administrator's  sale  held  notorious  and  ex- 
clusive possession  of  it  nineteen  years,  and  fifteen  years  after  the  youngest  heir 
became  of  age.  The  heirs  lived  In  the  same  neighborhood,  knew  their  father  had 
owned  the  land,  and  visited  the  purchaser's  family,  and  were  notified  of  the 
administrator's  sale.  The  purchaser  cut  the  timber,  erected  costly  buildings,  and 
contributed  a  large  sum  towards  bringing  an  electric  railway  from  the  city  to 
the  premises,  and  the  land  rapidly  incretised  in  value.  The  deeds  showing  the 
transactions  were  of  record.  Held,  that  the  heirs  were  guilty  of  laches  prevent- 
ing their  recovery  of  the  land,  notwIthst4indlng  no  notice  of  the  appointment  of 
the  administrator  was  served  on  them.— Zroamur  v.  Hoscntfutl,  585. 

STATUTES  and  STATUTORY  CONSTRUCTION. 

Portland  Bridges— Construction  of  Statute. 

1.  The  power  conferred  by  the  legislature  upon  the  Bridge  Committee  of  the 
City  of  Portland  under  Laws,  1885,  p.  421,  i  15,  authorized  the  committee  to  enter 
Into  an  original  contract  with  a  street  railway  company  for  the  use  of  any  of  the 
bridges  named.  The  statute  does  not  restrict  the  committee  to  negotiations  for 
the  cancellation  of  existing  rights,— Multnomah  County  v.  City  Railway  Co.,  93. 

Construction  of  Mortgage  Tax  Law. 

2.  The  word  "void,"  In  the  provision  of  Hill's  Ann.  Laws,  g  2786,  that  all 
mortgages,  deeds  of  trust,  etc.,  whereby  land  situated  in  more  than  one  county  is 
made  security  for  the  payment  of  a  debt  shall  be  "void."  is  used  in  its  ordinary 
sense,  and  does  not  mean  "voidable,"  since  the  provision  was  designed  to  pro- 
mote the  public  welfare  by  securing  to  the  state  the  revenues  ttom  the  assess- 
ment and  taxation  of  real  estate  mortgages. —Z>enn2/  v,  McOown,  48. 

Making  Valid  a  Void  Contract. 

8.  The  rei>eal  of  Hill's  Ann.  Laws,  g  2736  (making  all  mortgages  or  deeds  of 
trust  covering  land  In  morc  than  one  county  void),  after  the  execution  of  such  a 
deed  of  trust,  but  prior  to  the  commencement  of  a  suit  to  foreclose  the  same, 
does  not  have  the  ett'ect  of  validating  a  lien  on  the  property,  as  the  deed,  having 
been  entirely  void  In  Its  Inception,  was  Incapable  of  lutmcatlon. — Denny  v. 
McCown,  48. 

Statutory  Construction- Traction  Engines. 

4.  The  words  "  steam  portable  or  traction  engine,"  as  used  In  the  first  sec- 
tion of  the  act  of  November  25, 1885  (Hill's  Ann.  Laws,  U  4136-4i;W),  relating  to 
the  moving  of  "tnxction  or  portable  engines  on  public  highways,"  have  the 
same  meaning  as  the  words  *•  steam  traction  or  jwrtiible  engines,"  used  In  the 
third  section  of  that  aet.  The  expressions  are  convertible  and  Intended  In  both 
cases  to  apply  only  to  engines  propelled  by  steam,  within  the  rule  that  words  or 
phrases  or  doubtful  meaning  are  controlled  In  their  legal  significance  by  like 
words  or  phrases  appearing  elsewhere  In  the  same  act,  where  such  a  construction 
Is  reasonable.- Ibtfrf^cmeter  v.  Clackamas  County,  66. 
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Rule  fob  Construing  Doubtful  Phrases. 

5.  Words  or  phrases  of  doubtfUl  or  obscure  meaning  in  a  statute  are  con- 
trolled in  their  legal  signiflcatlon  by  the  same  or  like  words  or  phrases  used  or 
appearing  elsewhere  In  the  same  or  another  act  to  which  special  reference  is 
made,  wherein  by  reason  of  the  context,  grammatical  environment,  or  some 
specific  or  other  explanation,  they  are  rendered  clear  and  their  explanation  defi- 
nite, unless  the  object  to  which  they  are  applied,  or  the  connection  in  which 
they  appear,  renders  them  obscure  or  meaningless  in  that  sense,  or  requires 
them  to  DC  diflf^rently  understood.— Thedtemeier  v.  Clackamas  County^ «. 

Right  to  Purchase  State  Land  Under  Act  of  1878. 

6.  A  purchaser  of  public  lands  under  Laws,  1878,  p.  41,  d  6,  providing,  inter 
aliOt  that  an  application  to  purchase  shall  be  accompanied  hy  an  affidavit  that 
the  purchaser  has  not  directly  or  indirectly  made  any  previous  purchase  of  lands 
from  the  state,  which,  together  with  the  lands  described  in  his  application,  ex> 
ceed  a  stated  amount,  depending  on  the  class  of  land,  is  not  entitled  to  purchase 
the  maximum  acreage  of  either  class  without  regard  to  his  previous  purchase  of 
lands  belonging  to  the  other  class.  —  TTarren  v.  Ve  Foree^  108. 

Eminent  Domain. 

7.  Prescribed  proceedings  for  condemning  private  property  for  public  use 
must  always  be  stnctly  pursued.— //u<ld^e«tan  v.  VUy  of  Kugene,  844. 

Amendments  on  Appeal  from  Justice's  Courts. 

8.  Laws,  1803,  p.  88,  g  6,  authorizing  the  circuit  court,  on  appeal  from,  a  Justice's 
court,  to  disregard  irregularities  and  imperfections  In  matters  of  form  as  to  the 
proceedings  below,  does  not  modify  Section  2117,  Hill's  Ann.  Laws,  which  pro- 
nlbito  an  appeal  from  a  lustice's  Judgment  given  for  want  of  an  answer,  since, 
there  being  no  answer,  there  is  no  "matter  or  form"  to  be  disregarded.— TTArfiyple 
v.  Southern  I*aciftc  Company ,  iTTO. 

Prospective  and  Retrospective  Statutes. 

9.  It  is  a  general  rule  that  laws  are  to  be  considered  as  prospective  and  not 
retrospective  in  their  application  unless  the  contrary  clearly  appears  fW>m  the 
act  and  the  surrounding  circumstances.— iSErton  v.  Hoyt^  2B6 

10.  Act  of  October  14, 1888,  changing  the  rate  of  Interest,  is  not  extended  to  out^ 
standing  warrants  by  the  provision  that,  "Inasmuch  as  the  counties  •  •  •  are 
paying  interest  on  their  county  warrants  at  the  rate  of  eight  per  cent,  per  annum, 
thereby  imposing  a  useless  burden  upon  the  taxpayers,  this  act  shall  become  a 
law  upon  receiving  the  signature  of  the  Governor."— /8fe<o»  v.  HoyU  ^Bfi. 

Elections— Construction  of  Law. 

11.  The  provisions  of  the  election  act  generally  known  as  the  Australian 
Ballot  Law  relating  to  the  space  in  which  tne  marking  of  the  ballots  shall  be 
done  are  mandatory,  although  there  is  noprovision  rendering  void  a  ballot  not 
marked  in  the  prescribed  manner.—  Van  Winkle  v.  Crabtree,  462. 
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r   /Section  18,  Huddleston  v.  City  of  Eugene,  348. 
^    ( Section  32,  Dayton  v.  Multnonuih  Vounty,  239. 


Constitution  of  Oregon, 
Article 

Article  II,  Section  15) 

Article  IV,  Section  80  V Slate  ex  rel.  v.  Oomp»on.  83. 

Article  V,  Section  5  ) 

Article  IX,  Section  1,  Dayton  v.  MuUnonuih  County,  239. 

ArUcle  X  V  |  y^{}o°  \  }  fUaie  ex  rel.  v.  Campnon,  25. 

United  States  Constitution. 
Article  I,  Section  10,  Seton  v.  Hoyt,  286. 

STIPULATION. 
Triai*— Result  of  Another  Suit. 

A  stipulation  between  the  parties  to  an  action  at  law  In  which  a  cross  bill 
In  enultv  was  interposed,  that  the  suit  In  equity  shall  proceed  to  trial,  and  that 
the  nndfngs  of  fact  shall  be  filed  In  the  law  action,  and  Judgment  entered  accord- 
ingly, is  of  no  eflfect  where  the  court,  of  Its  own  motion,  dismissed  the  cross  bill 
for  want  of  Jurisdiction.— iSma^/  v.  Lutz^  131. 

STOCK. 
Right  to  Graze  Over  Uninclosed  Land.    See  Trespass. 
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STREETS  AND  STREET  IMPROVEMENTS. 
Title  to  Land  in  Public  Streets. 

1.  In  view  of  Section  41M,  Hill's  Ann.  Iiaws,  providing  that  when  a  street 
Is  vacated  the  land  theretofore  so  used  shall  vest  in  the  abutting  owners,  the 
public  has  only  an  easement  in  such  l&nd.—Huddleaton  v.  OUy  of  ^gene,94^ 

Pipes  and  Sewers  not  a  New  Servitude. 

2.  The  use  of  a  street  for  laying  pipes,  and  constructing  drains,  sewers,  and 
culverts,  does  not  impose  an  additional  servitude  on  the  land,  so  as  to  prevent 
the  conversion  of  a  public  road  into  a  city  street  without  additional  oompensa> 
tion  to  the  owner  of  the  fee.—IIuddleston  v.  CUy  of  Eugene,  841. 

Street  Improvement  not  a  New  Servitude. 

3.  The  fact  that  a<]Uacent  property  is  liable  to  assessment  for  maintaining 
and  improving  the  street  does  not  constitute  an  additional  servitude  for  whicn 
additional  compensation  must  be  made  as  a  condition  of  changing  a  country 
road  into  a  city  ^treeU—Huddleston  v.  City  of  Eugene,  S«. 

SUBSTITUTION. 

Death  After  Appeal— Time  for  Substitution.    See  Parties,  S. 

Notice  to  Representatives  of  Deceased,  When  Necessary.    See  Parties,  4. 

SUMMONS. 
Amending  Return  on  Summons. 

1.  Upon  a  proper  showing  being  made  a  court  may  permit  an  officer  to  amend 
his  return  so  that  it  shall  conform  to  the  truth;  as  for  example,  to  show  tJie 
date  when  he  received  a  summons,  where  the  date  stated  in  the  return  is 
wrong.—  White  v.  Ladd,  422. 

Notice  to  Substituted  Parties. 

2.  Where  an  original  defendant  was  not  served  with  summons,  and  had  not 
appeared  at  the  time  of  his  death,  the  personal  representative  is  not  entitled  to 
notice  of  an  application  for  an  order  of  continuance.—  While  v.  Lculii,  422. 

SUB.ST1TUTION  FOR  DECEASED  PARTY. 

8.  The  personal  representative  of  a  deceased  defendant  who  died  before  being 
served  with  summons  Is  substituted  in  his  steiid  by  the  making  of  an  order  allow- 
ing an  amended  complaint  to  be  tiled  in  which  the  representative  Is  named  as  a 
defendant,  and  directing  service  on  her  of  the  order,  the  amended  complaint,  and 
an  alias  summons.—  White  v.  Ixidd,  422. 

Collateral  Attack  on  Judgment  Based  on  Publication. 

4.  The  Judgment  of  a  superior  court  against  a  nonresident  acquired  by  a  pub- 
lication of  summons  cannot  be  attiw*kc<l  collaterally  for  any  defect  In  the  attach* 
ment  proceedings,  If  such  pnx'wdings  are  not  made  by  statute  Jurisdictional, 
unless  the  record  atlirmatlvely  shows  a  want  of  Jurisdiction;  that  is,  if  the  seizure 
was  complete,  and  the  court  had  authority  to  pass  on  the  cause  of  action,  the 
Judgment  is  conclusive  on  the  world,  n^ardlcss  of  all  irrodularitles  or  defects  in 
the  attachment  proceedings.- //«/iA:  of  (hlfax  v.  Jlichardson,  519. 

Issuing  Summons  Before  Writ. 

5.  A  Judgment  «w  rem  against  attached  property  in  Oregon  Is  not  subject  to 
collateral  attnck  because  the  record  falls  to  atflrmatlvely  show  that  a  summons 
was  issued  In  the  action  at  or  before  the  issuance  of  the  attachment,— ^a»i*o^ 
Colfax  V.  RichardJton,  619. 

Affidavit  for  Publication- Re.sidence  of  Defendants. 

0.  An  atHdavit  for  publication  of  summons  sufficiently  shows,  as  against 
collateral  attack,  that  defendants  could  not  be  served  in  the  state,  by  a  statement 
that  they  reside  in  the  Statue  of  Washington,  and  that  at  the  time  of  making  the 
affidavit  they  weix?  not  in  Oregon.— J?anA:  of  Colfax  v.  Richardwn,  519. 

Return  of  "Not  F'ound." 

7.  A  return  of  a  summons  "not  found"  is  not  a  prerequisite  of  an  order  for 
service  by  publication,  since  Hill's  Ann.  Laws,  g50,  merely  requires  that  the  in- 
ability to  serve  the  defendant  within  the  state  shall  appeiir  by  affidavit.  The 
f)it»vlslon  of  section  .'ij),  that  when  it  appears  by  the  n»turn  that  defendant  is  not 
ound  the  plaintltT  may  deliver  anotiier  summons  t4>  be  served,  or  may  proceed 
by  publication,  dot^s  not  modify  section  ^,—Bank  of  Colfax  v.  Richardson,  HOD, 
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Obder  for  Publication— Mailing  Summons  "  Forthwith." 

8.  Though  Hill's  Ann.  Laws,  g  57,  provides  that  the  order  for  publication  of 
summons  shall  direct  that  a  copy  of  the  complaint  and  summons  be  deposited 
"forthwith"  in  the  postofflce,  addressed  to  defendant,  the  omission  of  the  word 
"forthwith"  is  not  fatal  to  the  proceedings,  as  against  collateral  attack,  when  it 
appears  that  the  copies  were  mailed  within  a  reasonable  time  after  the  date  of  the 
order.— jBanA:  of  Gotjax  v.  Richanixon^  520. 

When  Summons  is  Mailed  "Forthwith." 

9.  A  summons  is  mailed  "forthwith,"  under  Section  57  of  HllPs  Ann.  Laws. 
If  it  is  deposited  in  the  postofflce  on  the  day  of  the  first  publication,  provided 
such  publication  is  within  a  reasonable  time,  as,  say,  a  week,  after  the  date  of  the 
order.— ^anA;  of  Colfax  y.Richar<Uony  520. 

Proof  of  Service  of  Summons. 

10.  A  Judgement  is  not  invalid  on  collateral  attack  simply  because  the  proof 
of  the  service  of  the  summons  was  not  annexed  to  or  Indorsed  on  the  summons 
itself. — Bank  of  Colfa:c  s ,  RichanUon^  520. 

Who  May  Mail  a  Published  Summons— Certified  Copy. 

11.  Proof  of  the  deposit  of  a  copy  of  the  complaint  and  summons  in  the 
postofflce  pursuant  to  an  order  of  service  of  publication  need  not  be  made  by 
the  sherifl  or  a  person  specially  appointed  therefor,  but  may  be  made  by  any 
one  except  the  party  himself. — Batik  of  Colfax  v  Richardaon,  520. 

Judgment  Roll— Summons. 

12.  A  Judgment  is  not  void  and  sublect  to  collateral  attack  because  the 
original  summons  does  not  appear  In  the  Judgment  roll,  where  the  proof  of  pub- 
lication of  summons  as  well  as  the  findings  and  recitals  in  the  Judgment  snow 
that  a  summons  was  in  fact  issued.- -BanA;  of  Colfax  v  Ricftardsoriy  520. 

Mailing  Summons— Certified  Copy  Not  Necessary. 

13.  The  copy  of  the  summons  mailed  to  the  defendant  In  case  of  publication 
need  not  be  certified,- -Ban*  of  Colfax  v, Richardson,  620. 

SUPPLEMENTAL  COMPLAINT. 

Appropriateness  and  Sufficiency  of.    See  Pleadings,  5,  «. 

SURETY.    Same  as  Principal  and  Surety. 

TAXES  AND  TAXATION. 

State  Board  of  Equalization— Necessary  Record. 

1.  Under  the  law  of  1891,  the  record  on  which  the  SUite  Board  of  Equalization 
proceeds  to  equalize  the  asscssmeiit-s  between  dlfl^erent  counties  is  an  abstract  of 
the  dlfl^erent  county  records,  and  it  is  not  necessary  that  the  original  rolls  be  filed 
at  vA\.— Dayton  v.  Multnomah  County j  238. 

Irregular  Classification. 

2.  The  fact  that  a  designated  class  of  property  has  been  subdivided  by  a 
county  assessor  will  not  Invalidate  the  n)ll,  for  by  adding  the  subdivisions  the 
required  classification  is  obtained.— Da^/ton  v.  Multnomah  County,  239. 

Review  of  Proceedings  of  Board  of  Equalization. 

8.  The  appellate  court  will  not  disturb  the  ludgment  and  findings  of  a  board 
of  equalization  where  it  Is  not  shown  that  the  board  acted  arbitrarily  or  fk^udu- 
lently  In  the  equalization  of  \a\ues,.—Daytfyn  v.  Multnomah  County,  239. 

Equality  and  Uniformity  of  Taxation. 

4.  The  failure  of  the  board  of  equalization  properly  to  equalize  assessments 
upon   personal  property  throughout  the  several  counties  of  the  state  does  not 

f)roduce  such  lack  of  equality  and  uniformity  of  taxation  as  to  invalidate  itfl  acts 
n  equalizing  values  upon  real  property.— />a2/ton  v.  Multnomah  County,  2Ji9. 

Injunction— Tender  of  Tax. 

6.  A  suit  to  enjoin  the  collection  of  part  of  a  tax  cannot  be  entertained  until 
there  has  been  a  payment  or  tender  of  the  amount  admitted  to  be  legal.— Z)ayton 
V.  Multnamah  County,  239. 

County  Board  of  Equalization— Power  to  Asse.ss. 

6.  A  county  board  of  equalization  may  assess  property  taxable  in  its  county 
omitted  by  the  assessor  from  the  roll,  and  fix  a  valuation  thereon,  under  Hill's 
Ann.  Laws,  g?  2778,  2779,  without  other  notice  than  the  general  one  given  under 
the  statute  by  the  assessor  of  the  meeting  of  the  board  to  correct  and  equalize  the 
assessment  voW.—Kirkwood  v.  Fo^rii,  r>r>2. 
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Rev I8SION  of  Taxes  by  Sheriff. 

7.  The  sheriff  iR  not  authorized  under  HlU's  Ann.  Laws.  1 2832,  to  remit  taxes 
where  the  aMie«wnient  has  been  made  by  the  board  of  equalization  instead  of  the 
assessoi^ Jiftrikirood  v.  Fbrd^  552. 

Estoppel  to  CiiAiM  Remission  of  Taxes. 

H.    A  taxpayer  who  personally  appears  before  the  board  of  equalisation  and 
makes  oath  that  she  Is  the  owner  and  holder  of  certain  property,  is  thereby  pre- 
cluded from  liavlng  the  taxes  thereon  remitted  on  her  bare  subsequent  affidavit 
that  she  is  not  the  owner,— ITirkwood  v.  JFbrd,  362. 
TENANCY  AT  WILL. 

Contract  to  Buy— Termination  by  Tender  of  Deed.  See  Vend,  and  Pub.,  11. 

TENURE  OF  PUBLIC  OFFICE. 

When  Vacancy  Occurs— Holding  Over  After  Term.    See  Const.  Law,  1, 7. 

TERM. 

Right  of  Court  to  Amend  Decree  at  Subsequent  Term.    See  Oonrad  y.  Ba- 
cific  Packing  Company^  338-341. 

Power  of  Court  to  Correct  Bill  of  Exceptions  at  Subsequent  Term.    See 
8Utle  ex  rel.  v.  ^te<,  204-206. 

TIDE  LANDS. 

Amount  Applicant  Can  Purchase  Under  Act  of  1878.    See  Pub.  Lands,  1. 
Injunction  Against  Wharf  in  Front  of  Tide  Land.    See  Public  Lands,  Z 

TRACTION  ENGINES. 

Use  of  on  Highways  and  Bridges— Statutory  Constmctlon.  See  Stat.,  4, 5, 

TRANSCRIPT. 

Where  Offlelal  is  Obliged  to  File— Efltect  of  Absence  or  Insufficiency  of  Au- 
thenticating Ccrtitlcate.    See  Appeal,  18. 
Amending  by  Adding  Subsequent  Order.    See  Appeal.,  14. 

TRESPASS. 
Animals  Running  at  Large— Fences. 
1.    Where  the  fence  law  Is  applicable  the  common  law  liability  for  ix^Jury  by 


domestic  stock  to  uninclosed  land  is  abrogated;  unimproved  and  unlnclosed 
lands  are  common  pasturage.  —  ira^Aer  \  Bloomingcampy  a>l. 

Stock  Pasturing  on  Uninclosed  Land. 

2.  In  permitting  stock  to  graxe  over  unlnclosed  land  the  owner  is  not  gulltv 
of  any  actionable  ii^ury,  and  the  Tact  that  there  Is  a  herder  to  proeect  the  ani- 
mals does  not  change  the  rule.— Wa^Arcr  v.  Bloomingcamp,  881. 

TRIAL 

Stipulation  to  Abide  Result  op  Equity  Suit. 

1.  A  stipulation  between  the  parties  to  an  action  at  law  in  which  a  cross  bill 
In  equity  was  Interposed,  that  the  .suit  In  equity  shall  proceed  to  trial,  and  that 
the  nndlngH  of  fact  shall  bc»  tiled  In  the  lawac;tlon,and  judgment  entered  accord- 
ingly, Ik  of  no  eflTcci  where  the  court  of  its  own  motion  dismissed  the  cross  bill 
for  want  of  Jurisdiction;  and  the  law  action  must  then  proceed  as  If  the  cross 
bill  had  never  been  fllcKi  or  the  stipulation  nmde.— Small  v.  Lutz,  131. 

Opening  Default  is  Discretionary. 

2.  The  settl  ng  aside  of  a  default  J  udgment  Is  peculiarly  a  matter  of  discretion, 
and  the  fact  that  a  successful  defense  has  afterwards  l>een  made  Is  a  cogent  reason 
for  not  disturbing  the  order.— CVxw  Bai/  Navigation  Cb.  v.  Endicott^  S7^, 

Setting  Aside  Judgment. 

3.  The  discretion  of  the  trial  court  In  setting  aside  a  defoult  judgment  upon 
an  application  made  two  days  after  such  default,  will  not  be  disturbed  on  apjpeal 
where  it  appears  from  the  affidavits  of  defendant's  attorney  in  support  oithe 
motion  that  the  practice  prevailed  that,  unless  the  time  for  answering  expired 
tK^fore  the  beginning  of  the  term,  the  cause  would  go  over,  and  that  the  defttult 
was  entered  and  the  Jury  called  to  assess  the  damages  pending  negotiations  in 
reference  to  the  «ubjec>t>niatter  of  the  litigation.— Cbo»  Bap  Navigcmon  Cbmpanp 
v.  JCndieott,  573. 
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EVIDEMCB  OF  ATTKMPTED  COMPROMISE. 

4.  Evidence  of  ncffotlations  between  the  parties  to  a  suit  concerning  the  sub- 
ject of  the  litigation,  Is  Inadmissible  where  they  were  unable  to  agree.— Cb<M  Bay 
Navigation  Oo.  v.  EndicoU^  574. 

Special  Questions  of  Fact. 

5.  Questions  submitted  to  a  Jury  under  Section  216,  Hill's  Ann.  Laws,  should 
relate  to  some  probative  £Eict  upon  which  the  rights  of  the  parties  depend,  and 
which  would  determine  the  case,  and  not  to  mere  evidentiary  focts  wnlch  may 
be  only  oHma/octc  evidence  of  other  ftujts  or  of  the  fact  to  be  proved.—  White  v. 
White,  m. 

Duty  of  Court  to  Direct  a  Verdict.* 

6.  In  an  action  for  injuries  received  by  a  traveler  on  the  highway,  at  a' rail- 
way crossing,  it  Is  the  duty  of  the  court  to  direct  a  verdict  for  defendant,  where 
the  uncontradicted  evidence  shows  the  omission  of  a  duty  which  the  law  requires 
of  such  traveler.— BtocA6um  y.Soutfiem  Pacific  Cb.,  215. 

Instruction— Conflicting  Evidence. 

7.  Where  the  evidence  as  to  plain tiflTs  ownership  of  the  property  in  litigation 
is  conflicting,  It  is  error  to  require  the  Jury  to  find  the  title  to  the  property  in  such 
plaintiff.— Cbo«  Bay  BaUroad  Oo.  y.Siylin,  80. 

Usurping  Province  of  Jury. 

8.  It  is  not  Improper  for  a  court,  in  order  to  attract  the  attention  of  the  Jury 
to  a  specific  point  of  law,  to  tell  them  that  there  Is  evidence  tending  to  show  a 
certain  controverted  fact.— Cbo*  Bay  Bailro€ul  Ob.  y.Siglin,  80. 

Nonsuit. 

9.  Where  there  is  evidence  trova  which  a  Jury  may  reasonably  infer  that  the 
allegations  of  a  complaint  are  true  a  nonsuit  should  not  be  gran  ted.— ^(?Mman 
v.ifcOuirc,  300. 

Defect  of  Parties  is  Matter  in  Abatement. 

10.  An  objection  to  a  complaint  for  want  of  parties  Is  matter  in  abatement; 
if  the  defect  is  apparent  IVom  an  inspection  of  the  complaint,  the  objection  should 
be  made  by  demurrer,  otherwise  by  answer  specially  naming  the  omitted  per- 
sons.—iVorf/i  Powder  Jmlling  Oompany  v.  Ooughdnour,  10. 

TRUST  FUNDS.    See  Insolvents. 
TRUSTS  AND  TRU8TES. 
Effect  of  Commingling  Trust  Funds. 

Where  a  trustee  deposited  trust  funds  to  his  credit  in  his  own  bank,  and 
such  funds  were  commingled  with  and  used  as  a  part  of  the  general  funds  of  the 
bank,  in  the  ordinary  course  of  its  business,  so  that  the  identity  of  the  trust  Aind 
was  wholly  lost,  the  trust  creditor  is  not  entitled  to  a  preference  over  other  cred- 
itors out  of  money  left  in  the  banl(  upon  an  assignment  by  the  trustee  for  cred- 
itors.—iSB^ute  V.  Ilinman,  578. 

UNDUE  INFLUENCE. 

Gratitude  or  Esteem  is  not  Undue  Influence.    See  Wills,  4. 
UNITED  STATES  CUNSTITUTION. 

Article  I,  Section  10,  Seton  v.  Hoyt,  280. 
USAGES. 

Presumption  of  Reasonableness.    See  Custom  and  Usage. 
VACANCY  IN  PUBLIC  OFFICE. 

Power  to  Fill— Holding  After  Expiration  of  Term.    See  Officers. 
VENDOR  AND  PURCHASER. 
Constructive  Fraud— Rescission. 

1.  Representations  made  by  the  vendors  of  real  estate  respecting  the  condi- 
tion of  the  title,  which,  though  Innocently  made,  were  false  in  fact,  and  were  re- 
lied on  by  the  purchaser,  constitute  such  a  constructive  ftnud  as  will  authorize 
a  court  of  equity  to  trt»at  the  deed  as  an  exec'utory  contnvct  to  convey,  and  to 
decree  the  rescission  thereof.—  Vauffhn  v.  Stnith.  54. 
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Rescission  of  Contract— Duty  of  Injubkb  Party. 

2.  A  vendee  desiring  to  rescind  a  contract  on  the  ground  of  ftnud,  accident, 
or  mistake,  must  proceed  promptly,  on  the  discovery  of  the  alleged  Inflrmlty.  to 
place  the  other  party  in  statu  quo  by  returning  or  ofl)»ring  to  return  that  which 
he  has  received.— TaufirAn  v.  Smith,  m. 

Rescission— Effect  of  Delay. 

3.  A  grantee  loses  his  right  to  rescind  a  deed  and  recover  the  purchase  price 
because  or  false  representations  by  the  grantor  by  remaining  in  possession  and 
making  improvements  and  exercising  a  general  ownership  after  discovering  the 
falsity  of  the  representations.  — Fixiif^/in  v. Smith,  51. 

Occupation  as  Notice  to  a  Purchaser. 

4.  The  open,  notorious  and  exclusive  possession  and  occupancy  of  real  prop- 
erty by  a  stranger  to  the  title  puts  a  purchaser  ftx)m  a  third  person  upon  notice 
and  Inquiry  concerning  the  rights  and  equities  of  the  party  in  possession,  and 
charges  him  with  all  the  knowledge  that  he  might  have  obtained  upon  reason- 
able lnqulry.—^7nftr<Mr<?  V.  Huntington,  485. 

When  Possession  Under  Bond  for  Deed  Becomes  Adverse. 

5.  Where  a  vendee  has  gone  Into  possession  of  land  under  a  contract  to  pur- 
chase, his  holding  is  adverse  to  the  vendor  ttoia  the  time  he  complies  with  his 
part  of  the  agreement,  and  the  same  rule  applies  to  the  state  as  to  a  natural  per- 
son.—^mftroac  V.  Huntington,  4&4. 

Right  Conferred  by  Bond  for  Deed. 

6.  A  bond  for  a  deed  transfers  to  the  obligee  an  equitable  Interest  in  the  land 
agreed  to  be  conveyed,  the  legal  title  remaining  with  the  obllg^or  in  trust  for  the 
purchaser.— /8«et>er«  v.  Brown,  454. 

Bond  for  Deed— Right  of  Grantee  to  Possession. 

7.  Unless  particularly  specified,  a  bond  for  a  deed  does  not  entitle  the  obligee 
to  possession.- (SWet'era  v.  Broum,  454. 

Interest  as  Consideration  for  Possession  Under  a  Bond. 

8.  Where  the  obligee  In  a  bond  for  a  deed  takes  possession,  the  payment  of 
Interest  on  deferred  installments  of  the  purchase  price  is  usually  sumclent  com- 
pensation for  the  use  of  the  premises  until  the  maturity  of  the  debt  under  the 
bond.— Sievers  v.  Broum,  454. 

Liability  for  Rent  From  Refusal  to  Pay. 

9.  A  vendee  in  possession  of  real  property  under  a  contract  for  Its  purchase 
is  liable  to  the  vendor  for  the  i^easonable  rent  thereof  from  the  date  of  his  refusiil 
to  carry  out  the  contract.— .8liev«-»  v.  Brown,  454. 

Forfeiture  Under  Bond  for  Deed. 

10.  The  obligor  In  a  bond  for  a  deed  cannot  demand  compliance  with  the 
contract  by  the  obligee,  or  declare  a  forfeiture  for  a  breach  thereor  until  he  is 
himself  prepared  to  comply  with  it«  terms,  and  has  tendered  a  deed,— Sievers  v. 
Broum,  454. 

When  Tenancy  Under  a  Bond  Terminates. 

11.  The  tenancy  at  will  initiated  between  a  vendor  and  vendee  of  real  prop- 
erty by  the  failure  of  the  latter  to  carry  out  the  contract  of  sale  i%  terminated  by 
a  tender  of  compliance  therewith  by  the  vendor,  coupled  with  the  ability  to  make 
good  the  tender.— Sievers  v.  Broum,  454. 

Right  of  Tenant  Under  a  Bond  to  Emblements. 

12.  A  vendee  who  Is  in  posseasion  of  real  proijerty  as  a  tenant  at  will  under  a 
bond  for  a  deed,  the  terms  of  which  he  has  broken,  is  entitled  |o  the  crops  sown 
thereon  before  such  tenancy  was  ended,  but  not  to  such  as  were  sown  after  notice 
to  quit.— Sievern  v.  Broum,  454. 

Foreclosure  Suit  is  Notice  to  Vendee  to  Quit. 

13.  The  commencement  of  a  suit  to  forci'lose  a  bond  for  a  deed  Is  equivalent 
to  a  notice  to  tlie  vendee  in  possession  to  quit,  within  the  terms  of  Section  SHSi, 
Hill's  Ann.  liaws,  giving  a  tenant  the  right  to  harvest  a  crop  sown  before  re- 
ceiving a  notice  to  quit.— Sievers  v.  Brown,  454. 

VENUE. 

Medical  Board— Appeal— Venue. 

An  appeal  from  the  Board  of  Medical  Examiners  will  not  be  dismissed 
where  the  motion  to  dismiss  recites  that  the  hearing  by  the  board  was  In  the 
county  to  the  circuit  court  of  which  the  appeal  has  been  taken  as  required  by 
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law,  and  the  verdict  and  decision  of  the  board  purport.A  to  have  been  made  in 
thai  county,  although  the  regular  meetings  of  the  board  are  required  to  be  held 
in  another  county.— StcUe  ex  rel.  v.  EsteSt  lv7, 

VERDICT. 

Pleading— Aider  by  Verdict. 

7.  In  an  action  for  commissions  on  insurance  effected  by  plaintiff,  the 
omission  of  the  complaint  to  state  whether  any  insurance  was  effected  or  whether 
any  sum  was  collected  is  cured  by  a  verdict,  where  the  rate  of  commissions  and 
the  amount  due  for  acting  as  defendant's  agent  is  alleged.— i<b«te  y.  Standard 
Inauratxcc  Otnipany,  125. 

VERITY  OF  RECORD  will  be  Presumed  on  Appeal.    See  Appeal,  18, 19. 

VOTERS. 

Marking   Ballots— Testimony  of  Illegal  Voters— Rejecting   Ballots.      See 
Electionh. 

WAIVER. 
Defect  of  Parties— Appeal. 

1.  Where  the  oblectlon  of  a  defect  of  parties  is  not  made  before  the  trial  court 
it  is  considered  as  having  been  waived;  it  cannot  be  first  urged  before  the  su- 
preme Qowri.— Stale  ex  rel.  v.  Eates^  197. 

2.  Where  it  appears  fh>m  the  face  of  a  complaint  that  other  persons  should 
be  brought  in,  the  objection  ought  to  be  made  by  demurrer ;  otherwise^  by  answer 
particularly  naming  the  omitted  parties.- JVoriA  Powder  MiUing  C&m'pany  v. 
Coughanoury  10. 

Pleading  Waiver. 

3.  It  is  proper  to  plead  a  waiver  of  a  mechanic's  lien  as  such  rather  than  to 
set  up  the  matters  and  things  which  gave  rise  to  it  by  way  of  estoppel.— //u^/(e« 
\ .  Lansing  J  \\%. 

Effect  of  Waiving  Claim  for  Materials. 

4.  A  waiver  of  all  claims  for  materials  furnished  to  the  contractor,  and  used 
in  certain  buildings,  is  c<iuivalent  to  a  waiver  of  the  right  or  privilege  of  claim- 
ing a  lien  therefor  against  the  property.— Hughes  v.  Lansing^  118. 

Trial  Without  Objection— Defective  Answer. 

5.  Where  trial  was  had,  without  objection,  on  an  answer  purporting  to  deny 
the  material  allegations  of  the  complaint,  it  cannot  be  afterwards  urged  on  writ 
of  review  that  the  answer  was  insumcient.- ix>n£/  v.  Thompson^  350. 

WATERS  AND  WATER  RIGHTS. 

Construction  of  Grant  of  Water  Right. 

1.  The  owner  of  a  mill  and  an  appurtenant  water  right  was  unable  to  get 
wheat  to  grind,  and  hence  appropriated  a  portion  of  the  wal^r  of  a  tributary 
creek  eleven  mites  above  the  mill  to  irrigate  land  to  be  cultivated  in  wheat. 
Afterwards  he  conveyed  the  land,  Irrigation  dlt<;h,  and  appurtenant  water  right, 
without  reservation,  representlne  that  partof  the  land  needed  water  only  in  dry 
seasons,  and  that  the  water  could  be  sold  to  good  advantage;  that  he  owned  the 
water  right  on  account  of  the  mill ;  that  the  dlteh  could  be  enlarged  to  any  size; 
and  that  the  land  would  make  one  of  the  best  wheat  farms  in  the  valley.  Ilfild, 
that  the  grantee's  right  was  limited  to  the  use  of  water  to  Irrigate  land  for  the 
growth  of  wheat.— ivort^i  Pounler  Milling  Cto.  v.  0)ughnnour,  10. 

Water  Right— Priority. 

2.  One  to  whom  the  owner  of  a  mill  sends  a  letter,  stating  that  if  he  buys 
certain  land  from  the  writer  the  latter  will  give  him,  on  paying  a  siH^clfled 
amount^  half  of  a  diteh  diverting  water  f^oni  the  mill  race,  cannot  claim  any 
interest  in  the  water  of  such  ditch  as  against  one  to  whom  the  mill  is  sold  before 
the  deed  to  the  dlteh  Is  executed.— A'or^A  Powder  Milling  O).  v.  Omghanourj  10. 

Right  of  Riparian  Proprietor. 

3.  The  first  settler  on  a  stream  may  either  divert  the  water  or  exercise  his 
common  law  right  to  have  It  flow  in  lt,s  accustomed  channel,  but  he  cannot  do 
both.— Xorth  Powder  Milting  fb.  v.  (hughanour^  10. 
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Adverse  User  as  Foundation  op  Title. 

4.  A  right  by  advene  user  cannot  be  acquired  to  water  In  a  stream  or  ditch 
8olonga8  there  Is  enough  for  both  or  all  claimants;  and  until  some  one's  use 
la  curtailed  there  cannot  be  a  cause  of  action  against  which  to  invoice  the  statute 
of  limitations.— ^oitA  Powtier  Milling  Cb.  v.  Omghanour,  10. 

Tide  Land— Injuncdion. 

6.  A  tide  land  owner  who  does  not  have  access  therefh>m  to  deep  water 
because  of  a  wharf  in  front  of  him  cannot  restrain  the  wharf  owner  trom  con- 
structing below  low  water  mark  an  approach  to  his  wharf,  since  the  tide  land 
owner  has  no  water  rights  to  be  aflTected.  —  Welch  v.  Oregon  Ry,  dk  Nav.  Cb.,  447. 

WHARVES. 
Tide  Land— Estoppel  to  Object  to  Wharf. 

1.  An  owner  of  upland  bordering  on  a  navigable  stream,  having  a  right  to 
build  a  wharf  at  deep  water  in  Aront  of  his  property,  who  transfers  his  wharf 
privilege,  is  thereby  estopped  from  objecting  to  the  maintenance  of  a  wharf  built 
on  the  faith  of  his  conveyance,  even  thoueb  he  subsequently  acquires  from  the 
state  the  tide  land  between  the  upland  ana  the  wharf.—  Welch  v.  Oregon  Railway 
and  Navigation  Oonij>any^  447. 

Tide  Land— Injunction  Against  Approach  to  Wharf. 

2.  A  tide  land  owner  who  does  not  have  access  therefW>m  to  deep  water  be- 
cause of  a  wharf  in  f^ont  of  him  cannot  restrain  the  wharf  owner  fk^m  con- 
structing below  low  water  mark  an  approach  to  his  wharf  since  the  tide  land 
owner  has  no  water  rights  to  be  affected.  —  YfV/cA  v.  Oregon  Ry,  and  Nav,  Cb.,  447. 

WILLS. 
Probating  Will— Adverse  Parties. 

1.  In  probating  a  will  in  Oregon  there  are  no  "adverse  parties"  to  be  notified, 
since  the  proceeding  is  entirely  ex  parte.    It  is  the  duty  of  the  county  court  U> 

Srobatc  a  will  with  convenient  speed  after  its  presentation,  and  no  one  is  en- 
tled  to  notice  as  a  matter  of  right.— JfatoTw;  v.  0)meliwt,  192. 

Effect  of  Probating  Will. 

2.  Where  a  will  Is  admitted  to  probate,  and  letters  Issued  thereunder,  the 
powers  of  anv  administrator  who  may  have  been  previously  appointed  cease  im- 
mediately.—Jfatone  V.  Oomelius^  192. 

Weight  of  Evidence— Appeal. 

8.  The  conclusion  of  the  county  Judge  who  heard  the  witnesses,  and  was  the 
neighbor  of  most  of  them,  upon  the  Issue  as  to  undue  influence  in  procuring  the 
execution  of  a  will  is  entitled  to  great  weight  on  appeal,  and  his  decision  will  be 
upheld  unless  the  appellate  court  can  say  frova  an  examination  of  the  record 
that  the  weight  of  the  testimony  is  the  other  way.— /n  re  DarsVa  WiUj  58. 

Undue  Influence. 

4.  Influence  arising  from  gratitude  or  esteem  is  not  undue,  norxian  it  be- 
come such  unless  It  destroys  the  free  agency  of  the  testator  at  the  time  the 
Instrument  is  made,  and  results  In  determining  the  execution  in  the  particular 
manner  adopted.— 7»  re  IkirsVs  Will,  58. 

5.  Testatrix  execut*»d  her  will,  making  her  favorite  sister,  with  whom  she 
had  lived  many  years,  and  who  was  wealthy,  residuary  legatee  of  the  bulk  of  her 
estate.  That  sister  was  provident,  and  testatrix's  other  sisters  were  not»  and 
there  was  111  feeling  l)etwcen  such  others  and  the  testatrix  and  the  tovorite  sister. 
One  of  the  impn)vidents,  however,  had  .served  testatrix  folthftiUy  for  eleven 
years,  and  was  ill  and  needy,  and  received  onlj'  a  slight  devise,  and  another  also 
received  a  small  legacy,  and  two  others  were  given  nothing.  There  was  evidence 
that  the  testatrix  was  unduly  Influenced  by  the  favorite  sister,  and  that  the  latter 
had  been  seen  and  overheard  talking  In  low  tones  to  testatrix  about  the  disposi- 
tion of  her  estate  as  to  the  other  sisters.  She  denied  having  influenced  testatrix, 
and  there  was  evidence  that  the  latter  was  of  stn>ng  will:  but,  to  contradict  it, 
there  was  evidence  that  she  had  been  sick,  and  that  her  will  was  weakened.  The 
testimony  of  attending  physicians  was  in  conflict.  Held  not  to  warrant  a  re- 
versal of  the  flndlng  that  there  was  no  undue  Influence.— Jn  re  DarsV*  Will,^. 

W I LLS— C'ON.STR  UCTION . 

6.  Where  a  testator  directed  his  residuary  estat«  to  be  converted  into  cash, 
and  divided  **equall  v  among  the  heirs  at  law,"  such  heirs  take  per  capUa,  and 
not  per  stirpes,  regardless  of  the  degree  of  relationship  to  the  teHUktor.—Ratnsey 
y.St('2)hefison,4m. 
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WORDS  AND  PHRABES. 

"All  Officers.  " 

The  meaning  of  the  expression  "All  officers"  used  In  the  Constitution  of  Ore- 

§on,  Article  X  v ,  §  1,  is  not  limited  to  those  officers  named  or  provided  for  In  that 
ocumcnt.  or  to  such  as  are  chosen  by  popular  election,  nor  is  it  limited  at  all 
except  as  to  members  of  the  legislature.  --JSiate  ex  rel.  v.  Oompaon^  25. 

"Assume." 

To  assume  means  to  undertake,  engage  or  promise.— P«</^«  v.  OomeVf  at  p.Sl>. 

"Elected.  " 

The  word  "Elected"  in  the  Constitution  of  Oregon,  Article  XV,  g  1,  providing 
that  public  officers  shall  remain  in  office  until  their  successors  are  "elected  and 
quallned"  does  not  refer  solely  to  a  selection  by  the  people,  but  includes  a  choice 
by  tbe  legislative  assembly.  —StcUe  ex  rel.  v.  Oympson^  25. 

"  Forthwith." 

A  summons  is  mailed  "forthwith,"  under  Section  57  of  Hiirs  Ann.  Laws,  if  It 
is  deposited  in  the  postoffice  on  the  day  of  the  first  publication,  provided  such 
publication  Is  within  a  reasonable  time,  as,  say,  a  week,  after  the  date  of  the 
order.— -Ban*  qf  Ool/ax  v.  Richardson^  520. 

"Pilot"  and  "Pilotage." 

A  master  of  a  tugboat  which  is  towing  a  vessel  lashed  alongside,  who 
directs  the  movements  of  the  tow  by  orders  to  its  crew  ftt>m  the  tug,  is  not  a 
pilot,  and  is  not  engaged  In  an  act  of  pilotage  under  Section  1908,  HUPs  Ann. 
lj&WB.—Stat€  V.  Turner.  173. 

A  pilot  is  a  person  who  boards  a  vessel  at  a  particular  place  for  the  purpose 
of  guiding  her  through  a  channel,  or  from  or  Into  a  port.— State  v.  Turner ^  178. 

"Reasonable  Charges." 

Attorney's  fees  Incurred  In  the  preparation  for  foreclosure  proceedings  are 
not  "reasonable  charges"  within  Hill's  Ann.  Laws,  g  8QH4,  prescribing  a  penalty 
for  the  neglect  or  refusal  of  a  mortgagee  upon  request  to  discharge  a  mortgage 
after  performance  of  the  conditions  and  tender  of  his  "reasonable  charges :"  by 
that  term  the  statute  contemplates  only  such  charges  as  may  reasonably  be  in- 
curred In  the  matter  of  the  discharge  of  the  taorigvige.—Malarkei/  v.  O^Learyy  494. 

"Settlement." 

The  word  "settlement,"  as  used  In  a  contnu't  re<iulring  a  collector  to  pay  in 
moneys  as  he  collects,  and  make  a  complete  settlement  on  certain  days,  means 
payment,  and  not  a  computtition  of  accounts.— ulfcifirim^  y.Statemfian  Publish- 
ing Company f  509. 

"Void." 

The  word  "void,"  in  Hill's  Ann.  Laws,  g  2736,  providing  that  all  obligations 
whereby  land  situated  in  more  than  one  county  in  the  state  is  made  security  for 
the  payment  of  a  debt  shall  be  void,— must  be  given  its  ordinary  meaning  of  null 
and  incapable  of  contlrmatlon,  since  It  Is  appan>nt  that  the  purpose  of  the  sec- 
tion is  to  secure  to  the  state  the  revenues  to  be  obtained  tvoia  the  assessment  and 
taxation  of  mortgages  of  real  property.— I>enn|/  v.  McOnmi,  47. 

WRIT  OF  REVIEW. 
To  Bring  up  Probate  Proceedings. 

1.  A  writ  of  review  is  a  proper  means  of  bringing  Into  the  circuit  court  the 
probate  proceedings  of  a  county  court  in  some  cases.— Jfatone  v.  Oornelius,  192. 

Refusal  to  Probate  a  Will. 

2.  An  heir  and  legatee  under  a  will  that  Is  presented  for  probate  Is  Injuriously 
affbctcd  In  a  "substantial  right"  by  the  refusal  of  the  county  court  to  take  proof 
of  the  will,  so  as  to  be  entitled  to  a  writ  to  review  the  proceedings.— ^a/on«  v. 
Cbrnelius,  192. 

Insufficient  Answer  Not  Ground  for  Review. 

3.  Where  trial  was  had  In  a  Justice's  court  on  an  answer  purporting  to  deny 
the  material  allegations  of  the  complaint  It  cannot  be  afterwards  urged  on  writ 
of  review  that  the  answer  was  Insufficient.- Z/oni/  v.  Thompsoji,  3o0. 
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Effect  of  Instkucting  JItby  in  Justice's  Court. 

4.  The  assamption  by  a  Justice  of  the  peace  of  the  right  to  infllnict  the  Jury 
in  a  case  on  trial  oefore  him,  even  if  unauthorized,  does  not  affect  his  Jurisdic- 
tion, nor  afford  ground  for  disturbing  his  Judgment  on  a  writ  of  review.— Z.<m^  v. 
Thompson,  380. 

Neglect  to  Settle  Cost  Bill. 

5.  The  neelect  of  a  Justice  of  the  peace  to  pass  upon  objections  made  by  a 
party  to  a  cost  bill  affords  no  ground  for  vacating  and  setting  aside  the  Justice's 
judgment  upon  a  writ  of  review.— Z»on^  v.  Thompson,  360. 

Requiring  Additional  Bond  for  CJosts. 

6.  An  error  of  a  Justice  of  the  peace  in  requirins  plaintiff  to  give  an  addi- 
tional undertaking  for  costs  and  disbursements,  after  he  had  already  made  a 
deposit  for  that  purpose,  is  not  a  sufficient  ground  for  vacating  by  writjof  re- 
view the  Justice's  Judgment  after  a  trial  on  the  merits.— ixm^^  v.  Thompson^  350. 

Construction  of  Petition  for  Writ. 

7.  The  circuit  court  does  not  acquire  Jurisdiction  under  Hill's  Ann.  Laws,  2 
584,  to  review  the  acts  and  determination  of  the  county  school  superintendent  by 
a  petition  for  a  writ  of  review  describing  definitely  and  certainly  the  determina- 
tion of  the  State  Superintendent  of  Public  Instruction  on  an  alleged  appeal  fk^m 
such  county  school  superintendent,  who  is  made  a  party,  and  whose  determina- 
tion is  set  out,  where  the  only  error  alleged  is  that  relating  to  the  decision  of  the 
State  Superintendent  of  Public  Instruction.  If  the  petitioner  desired  to  review 
the  acts  of  the  county  superintendent,  he  should  have  alleged  the  errors  com- 
mitted by  that  official.— ^AooZ  DUtHct  v.Jrtvin,  431. 
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